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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

MANUEL MOSES, as Administrator D.B.Nof the
Goods, Chattels, and Credits whiclere of Zoran
Teodorovic, Deceased,

Plaintiff, OPINION AND ORDER

—against- 10 Civ. 9468ER)
WESTCHESTER COUNTY DEPARTMENDF
CORRECTION,, WESTCHESTER COUNT¥Nd
PAUL M. COTE,

Defendants.

Ramos, D.J.:

Before the Court are Plaintifmotion for summary judgment atige crossmotion of
DefendantdVestchester County Department of Correction (“DO&1) Wetchester County
(“County”) (togetherthe “County Defendantsfpr summary judgment. For the following
reasonsPlaintiff's motion iISDENIED and Coung Defendants’ crosmotion is GRANTED.
l. FACTUAL BACKGROUND 2

1. The Incident and Subsequent Investigation

In early October20002 Zoran Teodorovi¢‘Teodorovic”), a 46 year old man of Serbian

origin, was arrested fazriminal trespassn the second degree by the Mount Vernon PolRigs

! Pro sedefendant PauCotéhas not responded to Plaintiff's motion or crassved.

2 The followingfacts are drawn froRlaintiff's 56.1 Statementif Undisputed Facts (“Pl.’s 56.1") (Doc. 163),
County Defendants’ Response to Rule 56.1 Statenfieviaterial Facts (“Defs.56.1") (Doc. 174), Plaintiff's Facts
and Objections (“Pl.’s Reply 56.1") (Doc. 18and the partiésupporting submissions.

3 Theparties do not indicate when in October 2000 Teodorovic was arrestecevetpthe mental health screening

intake form from tle Jail is dated October 5, 20@Md it indicates that he was arrested “just days before.” Pl.’s 56.1
1 16; Pl.'s56.1Ex. 1.
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56.11 16; Defs.’ 56.11 153. He wasunable to pay bail and was detained at the Westchester
County Jail (*Jail”)in Valhalla, New Yorkwhile awaiting trial. Pl.’s 56.1 [ 1, 17. Upon his
admittance, Teodorovic showed signs of depression and other potentially abioemaabr, and
he waghereforeplacedin thecell block wherendividuds with mental health issues were
housed.Id. 1118-19.

In the lateafternoon of October 10, 2000prrection Office(*C.0.”) John Reimer
(“Reimer”) ordered Teodorovito clean his cellld. § 20. Teodorovic refusedd. As a result,
Reimer assigned ather inmateo clean his celinstead.Id. After the inmatevas done
cleaning, Reimemwho was in the control room, used the announcesystém tarder
Teodorovic into his cell, but Teodorovic was unresponsive to that oldleAfter Teodorovic
failed torespond, Reimer exited the control room anteredhe housing unit where Teodorovic
was located.Id. 19 20-21.

The exact details of what happened next are not entirely cléarinitial reports of the
incident filed ly Reimer andlefendantC.O. Paul Cot¢‘Coté “) sated thatt approximately
5:09 p.m., Teodorovic strudReimer in the face and that Reinagrd Coté&hen restrained
Teodorovic, wrestling him tthefloor. SeeDefs.’ 56.1Y 22. They claimed thateodorovic
injured his head in the procedsl. However,Reimer later admitted that these initial reports
were false Id. Specifically, m December 32001, Reimer filed a swostatement with the
DOC'’s Speial Investigation Unit (“SIU”)in which he described that after the incid&drgeant
Woods (“Woods”)* against protocol, handed him a copy of Cetéport and assisted Reimer in

fabricating details of the incident b& consistent witlCoté’s narrative.SeePl.’'s 56.1 Ex. 6.

4Woods was assigned as the first floor supervisor for the Jail, was offiters who responded to the incident, and
was responsible for commencing the investigati®aeDefs.’ 56.1 1 10, 43.



Reimer’'sswornstatement indicated that Wooelscouraged him to file theaccurate report
because they needed to “cover [their] ass[es]” and make sugghewgrwas in line.ld. at 5.
Specifically, Reimemdicated thahe andCotéomittedfrom their reportdshat Teodorovic’s head
injury wasnot causedby the fall tothe ground, but because Coté repeatedly kicked and punched
him in the head. Pl.’s 56 22—-23; Defs.’ 56.1 { 179.

After the incident, the alarm was sounded, and among the first responding o¥icers
the Emergency Response Team (“‘ERTP).’s 56.1 4 33—-34. At approximately 5:10 p.m.,
ERT took custody of Teodorovic, handcuffed him, and assessed his physical corditfffh.
34-35; Defs.’ 56.1 1 155. Teodorovic was lying on the floor, unresponsive, and there was blood
around his head. Pl.’s 56.5 §5-36. One of the responde$grgeant GannatiGannon”), then
signaled a “code,3seeking medical assistan@nd removed the handcuff&l. Gannon later
testified inCotés federal crimiml trial that he withessedoté andreimer restraining
Teodorovic on the floor while he appeared unconscious, and that Coté was using profanity and
yelling at Teodorovic, “You mother fucker, don’t you spit on—who are you to spit on officers
You better fuckin respect officers. You shitheattl” § 37°

After the incidentat approximately 6:05 p.m. that evening, Teodorovic admsittedto
Westchester County Medical Centeth serious injuriesld. 1 28,77; Defs.” 56.1  157A
trauma consultation was immediately ordefBeldorovc was intubatedand he received
various xrays Defs.’ 56.11 28. Approximately four hours after a&as admittedthe hospital

conducted a neurosurgery evaluation, and a head scan was completed around nhildright.

5 When Coté was questioned why he hid these details house of force from his superiors, $tated that he was
“afraid [of] the repercussions [he] would suffer from [his] departmfiebefs.’ 56.19 22; see also id]f22, 170
(referencing Coté’s testimony that he “felt that [his] departmentdwvdilvarrant the type of force that was needed
to get this struggle under control or stop the inmate from resisting”).

6 At trial, Gannon testified that he did not file any written records of hiziétyess account of the incident and he
did not report his observations to any authorities until the week b@tdésfederal trialin 2006 1d.

3



second head scan was performed about an hour and a halfdatér. Deborah Benzil, the
Director of Neurotrauma at the Westchesteuty Medical Centeryvas theneurosurgeon on
call who examined and treated Teodorovidnited States v. Cot&44 F.3d 88, 91 (2d Cir.
2008);see alsdefs.’ 56.17 28. She testified at trial about the injuries she observed, noting
extensive externand internal injuries to his face and head, including “extensive bruising”
behind the left eye and on the right cheek, abrasions and lacerations on his head, blood in his
right ear, “extensive swelling” on both sides of the back of his head, and Imtftigtures in
several areasCoté 544 F.3d at 91. TeodoroMiterlapsed into a comat the medical facility
Pl.’s 56.1Y 77; Defs.’ 56.11 15/. Teodorovic remained in a coma for the next fourteen months,
and died on December 21, 2001. Defs.’ 56.1 1 204.

Assistant Warden O’Neillvas present at the Jat the time of the incidén Pl.’s 56.1
1 45. The parties dispute whether he was the higle&ing officer preserand when he
became aware of the inciderBeeDefs.’ 56.1 1Y 45—-47Plaintiff alleges that O’Neilmade no
effort toinvestigatehe incident or Teodorovic’s condition, and did not preserve the scene of the
incident. Plaintiff's Memorandum of Law in Support of Summary Judgment (“PI.’s.NA€n
(Doc. 165) at 13.0nOctoker 10, 2000, at approximately 9:45 p.the matter was referred to
SIU. Defs.’ 56.1 § 194Later that same nightheJail alsoreported the incident to the New
York State Commission of Correctioid. § 47/

The following day, October 11, 2000, the DOC suspended Tt4.195. That same
day, at approximately 9:30 a.nBJU notified the Westchester County Police Department

(“WCPD”) about the incident, which éimassumed the investigatiofd. { 47. Thatsame day,

7 Plaintiff apparently disputes that SIU was notified, stating, “Mnide a box was checked related to SIU it is
unknown if a cpy actually went to SIU. . .” However, Plaintiff points to no evidence to suggest that SlUnets
informed of the incident. Pl.’s Opp. at 42.
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the WCPD went to the hospital, documented Teodorovic's injuries, spoke with his physidan, a
interviewedCoté. SeePl.’s 56.1 Ex. 82 at 7The WCPD’sinvestigaton culminated in Coté’s
arrest on November 15, 200Defs.’ 56.19 196. A grand jury subsequently indicted Coté on
two counts of assault in the first degree in violation of Section 120.10 of the New York Penal
Law. Id.  197;see alscCoté 544 F.3d at 91.

On January 5, 2001, the DOC imposed formal disciplinary charges against Coté. Defs.’
56.1 1 198. On July 13, 2001, a state jury acquitted Coté of assault in the first degree but
convicted him of the lesser-included offense of assault in the second degreeckless
assault).Id. 1 199. Coté was sentenced to three months of incarceration, and served two months
before beingeleased on November 27, 200dl.; see alscCoté 544 F.3d at 91That same day,
the DOC terminated Coté from his employmelat.  200. The following month, ddecember
21, 2001, Teodorovic gaed awaywvhile still in the coma Seed. {1 200, 204. The Medical
Examiner determined that the cause of death wasmicidal assault.d. § 200.

On November 20, 2000, while Teodorovic was still in a comaCaid’s state criminal
prosecution was proceedirtge Federal Bureau drfivestigation(*FBI”) opened an inquiry into
whether Coté used excessive force against Teodor@atg 544 F.3d at 91. On March 22,

2002, the FBI requested that the DOC turn over all of its records relating to th@in€eés.’
56.1 141. Ompril 30, 2002, the DOC turned over to the FBI its SIU records relating to the
matter, along with Coté’s personnel filkl.

Approximately four years later, on February 6, 20D6té was indicted bg grand jury
sitting in the Southern District of New Yof@r violating 18 U.S.C. § 242, the criminal
counterpart of § 1983, and, on September 20, 2006, was convicted by a federal jury of that

charge Id. 1 210 see also Coté44 F.3d at 92, 96. However, the district judge overturned the



conviction. Id. at 96. On September 24, 2008, tBeond Circuit reversed and upheld the
conviction. Id.

Reimer was grantedhmunity for the incidenand testified for the Government as a
witness inCotés federal criminal trial Pl.’s 56.1 1 24see alsdCoté 544 F.3d at 92. After the
events in question, he was promoted twice, first to Sergeant, and later to CBpta®6.1 T 32.
He has since retired from his employment with D@i&fs.” 56.1 § 32.

On August 30, 2007, the Department of Jugtib®J”) Civil Rights Division and the
United States Attorney’s Office for the Southern District of New Yortified Westchester
County of its intent to conduct an investigation at the Jail pursuant to the Civil Rights of
Institutionalized Persons Act (“CRIPA”SeePl.’s 56.1Ex. 83 (“DOJReport) at 1.° The DOJ
conducted an on-site inspection of the Jail from February 25 to 28, R108s part of the
investigation, the DOJ reviewed hundreds of use of force incidents from 2006—2007, dozens of
which were captred on videotape, and foutithtthe Jail “inadequately review[ed] use of force
incidents to prevent a pattern of use of excessive force against inmates” aed]“failjnaintain

an adequate detainee grievance system, further contributing to the problaorstoring and

8 Specifcally, Reimer was provided use immunity with respect to a statementVidgutdo the New York State
Assistant District Attorney on October, 20, 2000, as well as $timieny provided to the grand jury. Defs.’ 56.1
7 24. Itis unclear whether Reimer also received departmental immunity, or whiethewasimply a decision not
to bring departmental charges against Reingeze id.

9 Plaintiff points toa New York Times news article, which stat§g,he impetus for thEDOJ] investigation was the
2000beating and kicking of a mentally ill inmate wheeatually died of his injuriesin June, Paul M. Cote, 43, a
former correction officer at the jail, was sentenced to six years in prissmmhection with the case3eePl.’s 56.1
188. County Defendds object to the admissibility of this article, arguing that it is hearsaybe&aintiff is
attempting to use the article to prove the truth of the matter asseréadely that Teodorovic's death triggered the
DOJ Repor—and because the article does pivide the source for the statements. Defs.’ R. $88. Plaintiff
provides no hearsay exception for the admissibility of this evidencehar@burt findghatthis article is
inadmissible hearsaysee, e.g.Tokio Marine & Fire Ins. Co. v. Rosne&06 F. App’x 90, 95 (2d Cir. 2006)
(holding newspaper article is inadmissible heardagjiger v. McCall119 F. Supp. 2d 407, 410 (S.D.N.Y. 2000)
(“These [newspaper] articles would be inadmissible hearsay if offereédefdruth of the matters reported therein,
even though those matters may be relevant to [the] case . . .”). Ptainif to no additinal evidence in the
record to suggest that the DOJ investigation triggered byTeodorovic’s death.



investigat[ing]use of force incidents.td. at8, 13, 16. Additionally, with respect to excessive
force, the DOJ found that the County failed to: (1) maintain an adequate use offortage
mechanism; (2) adequately discipline officers for using excessive fgatesainmates; and (3)
initiate measures toiscipline officers who use excessive forckel. at 14, 17.The DOJ further
foundthat inter alia, the Jail “systemically violate[d] the constitutional rights of inmates,”
“failled] to . .. adequately protect inmates from harm and serious risk of Inanmstaff’ and
failed to provide inmates with “adaate medical and mental care&seePl.’s 56.1 Ex. 83 (“DOJ
Press Releasedt 1. TheDOJ's letter recommended that the Jdaildertake certain remedial
actions “[iJn order to address the constitutionaficiencieq] and protect the constitutional
rights of detainees.DOJ Report at 33°

2. The Jail's Efforts to Contact Teodorovic’s Family and TheirEfforts to File Suit

Teodorovic is a Serbian national. The only contact information that Teodorovic provided

for the DOC upon his admissionttze Jail in October 2000 was the telephone number of

0The DOC recommended that the Jail undertake several steps, includindativnipl

Develop and maintain comprehensive policies and procedures, teahsigth current legal
standards, regarding permissible use of force. Such policies and proceduick shecifically
include,inter alia, the following: (i) Definitions of force and excessive or unnecessary force . . . ;
and(iv) Prohibition on the usef force as punishment.

Establish effective oversight of the use of force.

Develop an effective and comprehensive training program in the appropeaiéfosce.

Develop and implement policies, procedures, and practices toeeinsnates have access dn
adequate grievance process that ensures that grievances are procedsgiiiraate grievances
addressed and remedied in a timely manner, responses are documented aodicaeunto
inmates, inmates need not confront staff prior to filing grievaabest them, and inmates may file
grievances confidentially.

Ensure that inmate grievances are screened for allegations of staff mitcandluif the incident
or allegation meets established criteria, referred for investigation.

Ensure inmates have adequate access to health care.

Id. at 3+41.



Stephanie Bentley (“Bentley’his stepmother, although he listed his birth mother’s first name
(Rajna Teodorovic'Rajna”))*! without providing any contact informatiomefs.’ 56.1 191;
Defs.’56.1Ex. Y. Bentley marriedleodorovic’s fatherGeorge Teodorovic, in 1962, and she
immigrated to the United States in 1963 from Sloverizefs.’ 56.1 1 148-149George
Teodorovic passed away in the 1980s, after which Teodorovic immigrated to the Uniésd Sta
Id.  148. Prior to that time, Teodorovitived in Serbia with a relativeld. 1 150. Bentley

speaks English and worked as a financial analyst for Btass forapproximately thirtyfive

years before she retiréa September 2000d. § 150; Pl.’s 56.1 Ex. 10 (Bentley Deposition) at
6:10-7:10.

At approximately4:00 a.m. on October 11, 2000, the night of the incidgentley
received a phone call frothe DOC Claplain Reverend Charles Albert indicating that
Teodorovic was gravely ill and in the hospit&lefs.’ 56.19 190; Bentley Deposition at 25:17—
23 (confirming that she received a telephone call from a mhestg which she was advised that
Zoran TeodorovicWas almost dead.”Pefs.’ 56.1Exs. W, X.

Teodorovic’s biologicasisterby another fatherMirka Furst(“Furst”), first became
aware ohisinjuriesapproximately fourteemonths after the incident in December 200khen
she wasadvised byBentley that B had been “deathly injured.Defs.’ 56.111152, 255, 259.
Additionally, in February 2002, Bentley wrote to Furst stating, “[t|he lawyeosnméd me that
[Teodorovic] lost his life after 6 months in a coma from which he did not awaéeY 259.
Bentley also indicated that she gave Furst and Rajna’s addresses to an aftorngyresented
Teodorovic, Joseph Maria, so that he could be in tousbhedhe JailPl.’s 56.1 Reply  261.

Furst claims that no one ever contacted her or Ragha.

1 Rajna resided in SwedeiseeP!.’s Reply 56.1261.



In November2004, Furst gave authority to the Embassy of Serbia & Montenegro in
Washington to issue subsidiary power of authority loagyer that shevouldretain Id. 11261—
26212 In February 2006, the FBI also contacted Furst and told her about Teodorovic’s death, but
provided no additional information. Pl.’s 56.1 Reply 261 (citing chronology prepared by
Furst) As of February 7, 2006, Furst had researched Teodorovic’s death and fouméiiaio
relating to the proceedings agai@sité on the internet. Defs.’ 56.1 § 263n May 8, 2006, an
FBI investigator visited Rajna in Sweden. Pl.’s Reply 56.1 { 261 (citing chronologreaddpy
Furst). Shortly thereafter, on May 15, 2006, Teodacts biological mother gave Furst all rights
to commence civil litigation on behalf of Teodorovic through a signed Power of Aftolthe
111264—-269; Defs.’ 56.Ex. XX.1* On May 19, 2006, Furst went to the United States Embassy
in Serbia and provided them with pictures of Teodorovic and other documentati§ii261.

In June 2006, thBOJwrote a letter to thEmbassy of Serbia and Montenegro which
stated in part thakeodorovic’'s family might want to contact a civil attorney in the United States
regarding civil remediesDefs.’ 56.1 { 268; Defs.’ 56 Ex. YY.* Furst retainedhe law firm of
Tolmage, Peskin, Harris & Falick on September 29, 2006s@med aNew York Statutory

Short FormGeneral Durabl®ower of Attorney providing Stephan H. Peskin, Esg. (“Peskin”),

2The letter also indicates that the Embassy could “take all necessary actionseatimm with the search for the
absentee [Teodorovic].ld. Plaintiff notesthat, at the time, Furst was only told “unofficially” of Teodorovic’s
deathby Bentley and it was not until 2006 that she was contacted by an FBI agent amdedfdough official
channels of his deattSeePl.’s Reply 56.1 1 261.

13 Plaintiff states without further explanation that this Power of Attorney is ogeprunder New York State
Gener&Obligations Law. Pl.’s 56.1 Reply 1 264%58.

14 Defendants state that shortly thereafter on July 25, 2006, that lat€orwarded to Fursbutthe exhibit itself
provided to the Court only contains the cover letter, and not a copy of #refleth the DOJ, so it is unclear what
Furst actually receivedSeeDefs.’ 561  269; Defs.’ 56.Ex. EE.



with authority to act on her behalf with respect to estate transactions, clalrisgation, and
“all matters pertaining toTeodorovic. SeeDefs.’ 56.11270—71 Defs.’ 56.1Ex. AAA.

Shortly thereafter, on November 22, 2006, Furst was apgubad ceadministrator for
the estat@longwith Brian Kelly (“Kelly”) , another attornefrom Tolmage, Peskin, Harris &
Falick SeeDefs.”’56.1 § 272; Doc. 17-1 § 8. Furst, through Peskin, then undertook to preserve
Teodorovic’s claims by attempting to file a late notice of claim in state court, byspheagion
was denied on April 17, 2007. Defs.’ 56.1 | 2P2&skin was aware that, even though the
Westhester Supreme Court denied dpplicationto file a late notice of claiphe was permitted
to proceed with a 42 U.S.C. §1983 claim against the County DefendzeeBeskin’s Reply
Affirmation in Support of Motion, 1 9 (Doc. 17-1 at 48}ating that, “it is clear that a notice of
claim is not necessary to commence an action under 42&]S083 nor with regard to the
County’s responsibilities to the estate with regard to its claim pursulfdriell v. Department
of Social Service#436 U.S. 658 (1978).”). Peskin then opted not to initiate a lawsuit because
“even if there [was] a conviction again§idté] there [would] be no cause against the County of
Westchester which has the money as opposed to the individual corrections officesswloo ha
money” and therefore “it would appear to b&aste of time to file a lawsuit . .”. Defs.’ 56.1
Ex. BBB (November 20, 2007 Letter from Peskin to the Consulate General of the Republic
Serbia).

Teodorovic’s family eventuallfound another attorney, Manuel MogéRBlaintiff”) , and
went through the process of petitioning to appoint &gadministrator of Teodorovic'sséate.

Complaint (“*Compl’) (Doc. 1) 118. The petition and supporting papers were filed with the
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Surrogate’s Court of the State of New York for the County of Westchester ombeptzand
20, 2010, and the court revoked the letters of administration for Kelly and Furst and appointed
Moses as administrator of thetate on December 20, 2018eeDoc 1-3.
. PROCEDURAL BACKGROUND

On December 21, 201PJaintiff, as executor of eodorovics estateinitiated the instant
actionapproximatelyten years after the incidenSeeDoc. 1. Plaintiff's claims, brought
pursuant to 42 U.S.C. § 1983¢cton 1983, allege thaCotéviolated Teodorovic'dederal
constitutional rightsind that the Couy Defendantsire liable as weflor Cotés actions'®

On January 13, 2011, the County Defartdanoved to dismiss the clairos the basis
that the lawsuit was not filed within the applicable statute of limitations and for failuresto me
the statutory notice of claim requirements of NewkyState General Municipal Law Sections
50e and 50i. Doc. 7Themotion was referred tvlagistrate Judge Ronald L. ElliseeDocs. 3,
6. On July 18, 2011, Judge Ellis issw@eport and Recommendation (“R & R”
recommendinghat the motion to dismiss be denied with respect to Plaingiff883 claim, but
granted with respect to all ofdhtiff's state law claims.Doc. 16(“R & R”). With respect to
the§ 1983 claimMagistrate Judge Ellis found that extraordinary circumstances justified
equitable tolling of the statute of limitatioresyd that Teodorovic'mily exercised reasonable
diligence in pursuing this action throughout the period they sought tdSed.id. Over County
Defendants’ objection, this Court, per the Hon. George B. Daniels, adopted theifRi& R

entiretyon June 12, 2013 (the “June 2013 Opinion”). Doc. 19.

15 plaintiff also brought claims under New Yorka&t law. These state law claims were dismissedune 12, 2013
seeDoc. 19 at 34, and are not at issue in the present motion.
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OnJuly 12, 2013, the County Defendants moved for leave to file an interlocutory appeal
pursuant to 28 U.S.C. § 1292(b) on the question of wh#tedune 2013 Opiniowas correctly
decided. Doc. 23Thecase was subsequentbassigned to the undersigned on July 17, 2013.
On March 31, 2014, the undersigned denied the County Defendants’ motion for leavarto file
interlocutory appeal because they did establish tha¢xceptional circumstancasstified a
departure from the basic policy of postponingelfate review until after the entry afinal
judgment. Doc. 25 at 8-9. The County Defendants then answered the Complaint, as did Coté.
Docs.27, 35. In January 2015, Plaintiff moved to amend the Complaint and add a new party as a
Defendant. Doc. 59. The County Defendants opposed the msgeoc. 67, and the Court
denied the motion on September 3, 2015, 09/03/2015 Text EntggistrateJudge Ronald L.

Ellis.

Theonly claimthat remainss Plaintiff's claim pursuant td2 U.S.C. § 1983With
discoverycomplete, a September 30, 201Plaintiff filed a motion for summarudgment.

Docs. 159-165. On December 14, 2016, the County Defendants filed their opposition to
Plaintiff's motion and theicross motion for summary judgment. Docs. 173-177.
1. LEGAL STANDARD

To prevail on summary judgment, the movant must show that “there is no genuine
dispute as to any material fact-ed. R. Civ. P. 56(a). An issue of fact isgenuine’if the
evidence is such that a reasonable jury could returndectar the non-moving party.’'Senno
v. ElImsford Union Free Sch. Dis812 F. Supp. 2d 454, 467 (S.D.N.Y. 2011) (ci®©R Joint
Venture L.P. v. Warshawslg59 F.3d 133, 137 (2d Cir. 2009))A “material fact is one that
might ‘affect the outcome of tHaigation under the governing laiv. Id. “The function of the

district court in considering the motion for summary judgment is not to resolve disputed
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guestions of fact but only to determine whether, as to any material issue, a gettugle fa
dispute &ists” Kaytor v. Elec. Boat Corp609 F.3d 537, 545 (2d Cir. 201Gpn a summary
judgment motion, the district coutnay not make credibility deternations or weigh the
evidence . . . . Credibility determinations, the weighing of evidence, andditasving of
legitimate inferences from the facts are jurgdtions, not those of a judge.ld. at 545-46
(quotingReeves v. Sanderson Plumbing Prods., BR0 U.S. 133, 15@®000)).

When confronted with cross-motions for summary judgment, the Court analyzes each
motion separately, ‘in each case construing the evidence in the light mosbfavortne non-
moving party” Peterson v. KolodinlNo. 13 Civ. 793 (JSR), 2013 WL 5226114, at *1
(S.D.N.Y. Sept. 10, 2013) (quotimMgpvella v. Westchester Ctyp61 F.3d 128, 139 (2d Cir.
2011));see also Morales v. Quintel Entm’t, In249 F.3d 115, 121 (2d Cir. 2001)E}ach
partys motion must be examined on its own merits, and in eachatlagasonable inferences
must be drawn against the party whose motion is under considenatatation omitted).The
Court is not required to resolve the case on summary judgment merely becauseslinmare
for summary judgmentMorales 249 F.3d at 121.

V. DISCUSSION

Plaintiff seeks summary judgment on his only remaining clathres 1983 claim—
against all Defendant€County Defendants maintain that the claim is tinagred, and even if it
were notPlaintiff has not submitted sufficient evidencecteate a triablessue of fact with

respect tavionell liability.
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A. Statute of Limitations and Equitable Tolling

The CountyDefendants assert that tB983 claims time barredinder the applicable
statute of limitations Plaintiff maintairs that the Court’s previous decision on the motion to
dismiss should be upheld and that the doctrine of equitable tetllhgpplies.

Federal courts decidirg)1983 claims apply the statute of limitations for personal injury
actionsof the state in whickhey sit. Wilson v. Garcia471 U.S. 261, 274 (1985). In New York,
that statute of limitations is three yeaRee Owens v. Okyré88 U.S. 235, 251 n.1 (1989).
“Although federal law determines when 4$83 claim accrues, state tolling rules deteamin
whether the limitations period has been tolledess state tolling rules would defeat the gadls
section 1983."Abbas v. Dixon480 F.3d 636, 641 (2d Cir. 2007) (internal quotation marks and
citation omitted). To enforce these goalspuarts in thisCircuit decidingg 1983 claims have
applied the federal equitable tolling stardjavhich allows tolling where “extraordinary
circumstances prevented a party from timely performing a required\A@tlKerv. Jastremski,
430 F.3d 560, 564 (2d Cir. 2005) (quotingev. Menefee391 F.3d 147, 159 (2d Cir. 2004)
(internal quotation marks omittgd A court considers whether the person seeking application of
the equitable tolling doctrinleas (1) acted with reasonable diligence gy the proposed tolling
period; and (2) provethat the circumstances are so extraorditlay the doctrine should appl
Zerilli-Edelglass v. N.Y. City Transit AutB33 F.3d 74, 80-81 (2d Cir. 2008% amende@uly
29, 2003) ¢iting Chapman v. ChoiceCare Long Island Term Disability P88 F.3d 506, 512
(2d Cir.2002)). The burden of demonstrating ppropriatenessf equitable tding rests with
the plaintiff Boos v. Runyqr201 F.3d 178, 185 (2d Cir. 200Q)padhyay v. SethB48 F. Supp.

2d 439, 445 (S.D.N.Y. 2012).
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The County Defendants previously moved tordss the 81983claim as timebarred, but
Magistrate Judge Ellis found that extraordinary circumstances justifiétlelguollingand that
Teodorovic’s family exercised reasonable diligence in pursuing this action tioaLitpe period
they sought to toll.SeeR & R. Over County Defendants’ objection, this Court, the
HonorableGeage B. Daniels, adopted the R &iRits entirgdy. Doc. 19. Defendants naask
the Court to revisit that determination, arguing thdistrict court is not prevented from granting
summary judgment after denying a motion to dismiss based only on a pktégtationsn
the Complainttaken as trueMemorandum of Points and Authorities in Opposition to Plaintiff's
Motion for Summary Judgment and in Support of Defendants Westchester Countyrieepart
of Corrections and Westchester County’s Cross-Motions for Summary Judgmerst’(Md.”)
(Doc. 176)at 4-5.

In the R& R, Judge Ellis, accepting the facts ggaed by Plaintiff*® notedthat
Teodorovic’s only family lived outside the United States, tuadthey were only apprised of his
death years later, at the beginnin@006, when ta FBI was able to contact therSeeR & R at
3, 8 Hisbiologicalmother retained counsel, but those attorneys later withdrew from the case.
SeeDoc. 19 at 3. Once retained, the new attorney, Mosdaintiff in this actior—had to
navigate a lengthy process of revoking the origie@rs of administration and getting
appointed as administratoBeeR & R at 9. Specifically,n deciding to apply the equitable
tolling doctrine to Plaintiff's§ 1983claim, the Court relied on the following allegations

e From the day bthe incident atil Teodorovics deathfourteenmonths later in December
2001, he was in a coma. Doc. 19 at 7.

18 The record before Judge Ellis included the allegations in the Compisiattdched exhibitspd adeclaration
from Plantiff in support of his opgpsition to the 12(b)(6) motionSeeDoc. 10; see generallR & R.
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e Rajna,Teodorovic’s biological mother andlsdistributee, inherited Teodorovetlaim,

but she did not learn what had happened to her son until May of 2006. Up until that point

she was not aware of the factual basis for her clé&ilnat 7-8.

e In May 2006, once Rajna learned of the incident from the FBinsimediately initiated
the legal processShe retained olmage, PeskirHarris & Falickand secured lettecs
administration so that Kellgnd Teodorovic’s sisteas ceadministrators of the estate,
could bring Teodorovics claims. Kelly then undertook to preserve Teodoroscilaims
by attemptinga file a late notice oflaim. Kelley’s request was denied on April 17,
2007. Id. at 8.

e Oncetherequest to file a late notiad claim was denied, Teodorovacfamily wasunder
the mistakenmpression that they had no other legal recoultseas not until after

Coté’s conviction was upheld by the Second Circuit, on May 18, 2009, that they began to

hope that they might have some other means of seeking rétiidsse, there is evidence

that Teodorovic's family continued to seek legal advice, consulting at leastltare

attorney before finding Mosesd. at 8-9.

e Upon retaining Moses, Teodorovic's famwasrequired to go through a long process of
revoking Furst and Kelly’s letters of administration and appointing Moses as
administrator of the estate, a pess that wasomplicated byistance and language
difficulties. Id. at 9.

Ultimately, the Court accepted Magistrate Judge Elli& R in its entity, holding that
the Teodorovic family and their representatives exercised reasonable dilijatehe
difficulties and delays inherent in attempting to find and coordinate effective legalepfatsn
across three coumds and in multiple language$Vhile the Court was requirdd accept as true
all of the abovallegations at the motion to dismiss stage, Counfemants argue that the

uncontroverted factdeveloped during discoveppmpel a different result at the summary

judgment stagé® For the prior motion to dismiss, the record was limited tteclaration

" The Court notes that the Second Circuit decisionagasally issued oSeptember 24, 2005 eeCoté 544 F.3d
at 88.

18 Reassessing the issue at the summary judgment stage is proper withfallpdeveloped record. The law of
the case posits that when a court decides upon a rule of law, that decisilohgeimerally continue to govern the
same issues in subsequengstin the same casérizona v. California460 U.S. 605, 618 (1983). Despite this,
the application of the law of the case doctrine depends on the context, and tisepcimurrulings “are subject to
revision by that court at any time before the enfrfinal judgment.” Rezzonico v. H & R Block, Ind.82 F.3d 144,
148-149 (2d Cir. 9£99).
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submitted byMoses and the allegations in the Complaint, lsliagistrate Judge Ellis noted that
hewas“presented with incomplete evidence as to the actions taken by the Teodorowc famil
throughout the ten years between the incident andlihg @f the instant claimi R & R at 7.

The County Defendants psent lhe following additional facts developed during
discovery the only contact information that Teodorovic provided as an emergency contact for
the DOC upon his admission to Jail in October 20@6his stepmotheBentley.Defs.’ 56.1
19 48, 191. Bentley speaks English and worked as a financial analyst for Blue Cross for
approximately thirtyfive years before she retiredt.  150. In the early morning hours of
October 11, 2000, within twelve hours of the incid&antleywas contactednd adwsed that
Teodorovic was gravely ikhnd in the hospitalld. § 190. Based on these facts, tBeunty
Defendants argue that since notification was made in accordancéewmilorovic’s directives,
the County Defendants should not be faulted for ageatfailure on the part dBentey to
notify Teodorovic's other family members abroad. Defs.” Opp. at 6. They futhee that the
fact thatTeodorovic’s mother lived outside the United States and did not speak Entfissh—
rationale that the Court used etR & R—is entirely irrelevant and that there are no grounds
for equitable tolling in light of the abowaitlined facts, which became clearly during
discovery Id. The Court agreesMoreover, the Court notes that Bentley advised Furst in
Decembef001that Teodorovic was “deathly injurgdindin February 2002 that he died while
in a comaand an attorney was seeking to sue the Jail as a. résufit later contacted the
Embassy in 200#egarding the matterSo, contrary to the record before Jultjes,
Teodorovic’s family knew of his deattearlyfive yeas prior.

Even if the Court were to find that exceptional circumstances justified tolling even

though the County Defendants notified Bentley in accordance with Teodorovicswisen
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2000 Teodorovic’s family was fully aware of the incident and hathined legal aansel to
represent thestateas of September 29, 200By then,Furst retained a law firm in New York
and executed @eneral Durable Power of Attorney. Shortly thereafter, on November 22, 2006,
Furst was appointed as edministrator for thestate wih Brian Kelly, anattorney from that
firm. Assumingarguendothat Teodorovic’'s &ate was entitled to equitable tolling due to the
difficulties inherent imavigating a legal sysm from another countgndlanguage barriershe
Court finds there are no grounds to extend the tolling past November 22b26a6se, as of
that date, the estate had both the factual information and the legal authorityneromeran
action fordamages Previously the Plaintiff even described former counsel Peskin as “well
respected” and “a former Past President of the New York State Trial Lawyersigigs.” See
Doc. 10 1 8. However, more than three years passed, and no action was filedfaf beha
Teodorovic’s state. In the interim, the Second Circuit upheld Coté’s conviction.
Although counsel sought to preseiveodorovic’s claims by attempting to file a late
natice of claim in state courthe application was denied on April 17, 2007. Defs.’ 56.1 § 273.
The estate’s counselas aware that, even though the Westchester Supreme Court denied the
application to file a late Notice of Claim, he was permitted to proceed with a2 L8 1983
claim against the County DefendanfeePeskin’s Reply Affirmation in Support of Motion, 1 9
(Doc. 174 at 29) (stating that, “it is clear that a notice of claim is not necessary to commence a
action under 42 USC 1983 nor with regard to the County’s responsibilities to the egtate wit
regad to its claim pursuant telonell v. Department of Social Servicd86 U.S. 658 (1978).").
Thus,certainly no later thaNovember 2006, the factors on which the Court relied
earlie—Teodorovic's mental incapacity, death, the difficulty in findingfamily, the family

member’s difficulties with the English language, or a lack of knowledge as to what happened to

18



Teodorovic or the criminal proceedings against Caiée-tess compelling in light of the notice
provided to Bentley in 2000 and Furst in 2001. Nothing that happened after November 22, 2006
rises to the level of “extraordinaggrcumstancessufficientto trigger any additional equitable
tolling once the family understood the factual basis foctaens and retainelégal counsel on
behalf of the state. Ratherthe only explanation for why the claim was not filed witthree

years after this poirwas counsel’s determination thaven if there [was] a conviction against
[Coté] there [would] be no cause against the County of Westchester which hamtheas

opposed to the individual corrections officer who has no money” and therefore “it would appear
to be a waste of time to filelawsuit...” Defs.” Opp, Ex. BBB.Even if anargument could be

made that counsel’s decision not to pursue civil remedies on behalf ctabe enstituted

attorney misconduct, the Second Circuit has niiaclear that an attorney’s lack of due diligence
does not warrant the application of the egjii¢ tolling doctrine.South v. Saab Cars USA, Inc.

28 F.3d 9, 12 (2d Cir. 1994)[L] ack of due diligence on the part of plainsf&ttorney is

insufficient to justify application of an equitable till{internal citations and quotations
omitted);seealso Carter v. Univ. of Connecticut64 F. App’x 111, 112 (2d Cir. 2008) (holding
equitable tolling not warranted and noting that Plairitgfinot, however, left without any remedy

for his formerattorney’s misconduct” because herhains free to pursiemalpractice claim

against the attorney, through which he could presumably seek damages arising foss tiie |

his ability to prosecute his Title VI claifi).*°

¥The Second Circuit has, however, held thialttorney misconducif it is sufficiently egregious, may constitute
the sort of extraordinary circumstancstwould justify the application of equitable tolling . of AEDPA.”
Baldayaque v. United State338 F.3d 145, 153 (2d Cir. 2003)o bright line rule exists regarding whether
attorney misconduct is sufficient, and hereréeord does not justify a finding of misconduct, nor does Plaintiff
even appear to allege misconduct.
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Thus, the Court finds thatxceptional circumstances dot warrant equitable tolling,
GRANTS County Defendants’ motionrfeummary judgmentinddismisses theoleremaining
§1983 claim as timdarred.

B. Section 1983 Claim

Even if the Court did not dismiss thaseon the basis of the statute of limitatiotise
Court finds that it wouldidmiss the claim against the County Defendants on the mgrits.

Both parties mssmove for summary judgment on the 8 398aim which is apparently
based on alaim that Teodorovic was the victim of excessive force while incarcerated as a
pretrial detainee SeeCmplt. 1165-6821 While Plaintiff alleges that the use of excessive force
was in violaton of the Eighth Amendment, the Court notes ¢hatetrial detainee is protected
against excessive foremder theDue Process Clause of the Fourteghtlendment.United
States v. Walsi194 F.3d 37, 47 (2d Cir. 199¢While the Eighth Amendmer#’protection does
not apply ‘untilafter conviction and sentence.the right of pretrial detainees to be free from
excessive force amounting to punishment is protected by the Due Process Claase of t
Fourteenth Amendment . .”) (internal citations omitted¥ee also Kingsley v. Hendricksdr85

S. Ct. 2466, 2475 (2015) (distinguishiexgcessive force claims brought by convicted prisoners

20 However, for the reasons discussefta, if the action were not dismissad timebarred Plaintiff's claim against
Coté would survive.

21 The Complaint alleges that Defendants are liable under the statute for seveeal cbastion: “violent assault
and battery,” wrongful death, intentional infliction of emotional distrasgligent infliction of emotional distress,
“pain and suffering,” “evere bodily injury resulting in multiple bone fractures, brainmtrauextended coma, and
subsequent death,” an “unjust liberty restraint to induce a violent bgatitaation of civil rights, civil liberties,
and human rights,” pecuniary damages and lost wages, and the Eighthrenérn8ieeCompl.

Additionally, throughout his motion for summary judgment papBfaintiff makes some references to allegations
regarding a lack of appropriate medical care. This claim is outside the sdelaintiff's Complaint, and
unsupported by the evidence necessary to establfsinall claim against the County Defendants on such grounds.
Thus, to the extent Plaintiff is attempting to asaarewsuch a claim at this juncture, it must be dismissed.
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under the Eighth AmendmestCrué and Unusual Punishment Clause and claims brought by
pretrial detaineeander the Fourteenth Amendment’s Due Process Clause).
1. Preclusive Effect ofCoté’s Prior Criminal Conviction

Plaintiff argues that Coté’s federal criminal conviction supports his positarCibté
violated Teodorovic’s civil rights and therefore compels summary judgment indfami case.
Pl.’'s Mem. L. at 2. The doctrines s judicataand collateral estoppel apply to civil rights
lawsuits brought pursuant to 42 U.S.C. § 1988en v. McCurry 449 U.S. 90, 101 (1980);
Banks v. Pers49 F. Supp. 2d 119, 126 (E.D.N.Y. 1999). The Government bears a higher
burden of proof irthe criminal than in the civil context and it megnsequently may rely on the
collateral estoppel effect of a criminal conviction in a subsequent civil GeselUnited States v.
Podell 572 F.2d 31, 35 (2d Cir. 1978). A party other than the Governmentlso assert
collateral estoppel based on a criminal convictiGelb v. Royal Globe Ins. G&/98 F.2d 38, 43
(2d Cir. 1986). “In the case of a criminal conviction based on a jury verdict of guiltgsiss
which were essential to the verdict mustrégarded as havingebn determined by the
judgment.” Emich Motors Corp. v. Gen. Motors Cqarp40 U.S. 558, 569 (1951Federal
criminal convictions have collateral estoppel effect in federal civil actions wherehg19dues
in both proceedings are identical, (2) the issue in the prior proceeding wasyditigated and
decided, (3) there was a full and fair opportunity for litigation in the prior pabiog, and (4) the
issue previously litigated was necessary to support a valid and final judgm#re merits.
S.E.C. v. McCaskeio. 98 Civ. 6153 (SWK), 2001 WL 1029053, at *3 (S.D.N.Y. Sept. 6,
2001). Thus, “[c]ollateral estoppel does not apply where the party against whom emcearli
decision is asserted did not have a full and fair dppdy to litigate the claim or issue decided

by the first court.” Allen, 449 U.S. at 101.
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As to Defendan€Coté, the Court finds that his criminal conviction has preclusive effect
on the issue of whether he violated Teodorovic’s civil rights under § 198& was indicted by
the United States for violating 18 U.S.C. § Z4#he criminal counterpart of § 1983, and, on
September 20, 2006, was convicted by a federal jury of that chalth@ugh the districtydge
overturned the conviction, the Secondait reverseand upheld the convictiorCoté 544
F.3d at 88. For the jury to convict Coté of violating Teodorovic’s right to be free fkoessive
force, it had to find that he: (1) acted under color of law; (2) used excessivaroocating to
punishment; (3) acted willfullyand (4) caused bodily injuryid. at98. Thus, just as in the
present proceeding, the propriety of Coté’s conduct and whether he used excessivausing
Teodorovic’s injuriesvas at issue in criming@roceeding. Coté had a full and fair opportunity to
litigate the issue aéxcessive forcen the criminal matter, and evidence of his willfohduct
was necessary to support the judgmesgeScott W. Brothers v. Akshado. 05 Civ. 1265, 2007
WL 9225084, at *6 (N.D.N.Y. July 10, 200@ff'd, 383 F. App’x 47 (2d Cir. 2010). Thus, if
the Court did not dismiss the claim against Coté based on the statute of limitationsjrthe Co
would grant Plaintiff’'s motion with respect to Coté on the merits because wiGztéeused
exaessive force against Teodorovic Wiigated andconclusively determineuh the criminal

matter.

22 Section 22 provides:

Whoever, under color of any law, statute, ordinance, regulation omeugiltfully subjects any
person in any State, Territory, Commonwealth, Possession or Distridefirigation of any rights,
privileges or immunities secured or protthy the Constitutioor laws of the United States . . .
shall be fined under this title or imprisoned not more than one ge&gth; and if bodily injury
results from the acts committed in violation of this section shall be fined under this titler
imprisoned not more than ten years, or both; and if death resuit$tfeoacts committed in violation
of this section . . . shall be fined under this title or imprisoned for any tegmao$ or for life or
both,or may be sentenced to death.

18 U.S.C.A. § 242 (1996).

22



County Defendants, however, argue that they are not bound by the prior determination
that Coté violated Teodorovic’s civil rights because they were not péotibat criminal
proceeding. Defs.” Opp. at 12. Plaintiff concedes that Coté’s criminal ¢mmvicannot be
binding on the County.” Pl.’s Opp. at 9. Therefore, the Court finds that because the County
Defendantdiad no opportunity to litigate the legality of Coté’s actionschiminal conviction
does not have preclusive effect as to th&ae Henderson v. Town of Greenw&h/ F. App’x
46, 47-48 (2d Cir. 2009) (affirming summary judgment in favor of town defendant where it was
not a party to federal prosecution of police officer).

2. Whether the DOJ Report is Inadmissible Hearsay

County Defendants argue that not only has Plaintiff failed to establish thenegistea
municipal policy that led to the incident sufficient to warrant summary judgroenhe also has
not raised sufficient evidence to present a question of fact in this regard. @misat 10.

From an evidentiary perspectiveja pieces of evidencare centrato many of Plaintiff's
claims: aNovember 30, 2009 press release from@®JandaNovember 19, 2009 DOJ Report
relating to the CRIPAnvestigationat the Jdi—both contained in Plaintiff' &xhibit 83. County
Defendants argue that both exhibits are inadmissible hearsay, stattey that the statements
within are“nothing other than allegations based on a unilateral investigation by the BDJ” a
that the @unty Defendants dispute the DOJ’s findingefs.’ 56.1 § 89.Plaintiff argues these
documents are non-hearsay under the pubtiordsexception to the hearsay rulBlaintiff's

Memorandum of Law in Opposition (“Pl.’'s Opp.”) (Doc. Doc. 18029-30.
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A public recordiearsay exception exists in cigdses for “factual findings from a
legdly authorized investigation.” Fed. R. Evid. 803(8)(A)(f?).These findingsan take the
form of an evaluative report containing both opinions and conclusimrslan v. Binns712
F.3d 1123, 1132 (7th Cir. 2013). A report that combines statbments with an investigater’
on-scene observations and conclusions based on thefsbeevidence falls whin the Rule
803(8) exceptionld. at 1134;Daniel v. Cook Cty.833 F.3d 728, 739-40 (7th Cir. 2016). Such
an evaluative report is presumedwadmissible in a civil casdordan,712 F.3cat 1132.

Courts assume that public officials, in crafting such a report, acted “praetiwithout bias.”
SeeFed REvid. 803(8) advisory committeghote (“Justification for the exception is the
assumption that a public official will perform his duty properly. . . .").

Here, theDOJ Reporaaind accompanying press release satisfycriteria of Rule
803(8)—they contain factual findings from an investigation carried out by the DOJ, andg Count
Defendants haveot suggested that the Report lack trustworthiness. Thus, the Couthfnhds
the Report and presslease regarding the Report fall unttes exception to the hearsay rule.
SeeDaniel, 833 F.3cat 728 (findings from a DOJ investigation of health care provided at county
jail were admissible under hearsay exception in 8 1888raby pretrialdetainee against jail
alleging deliberate indifference in violationtble Fourteenth Amendmentvestigation was
conducted in accordance with DOJ’s statutory authofitgDaniels v. City of Philadelphj&34

F. Supp. 3d 637, 649 (E.D. Pa. 20l@DJreportthatidentified deficiencies in city police

23Fed. R. Evid. 803(8) applies to:

[rlecords, reports, statements, or data compilations, in any formbl¢ péfices or agencies, setting
forth . . . matters observed pursuant to duty imposed by law asdb miatters there wasdaty to
report . . . [or] in civil actions and proceedings against the Governmenininal cases, factual
findings resulting from an investigation made pursuant to authority egtamg law, unless the
sources of the information or other circumstances indicate lack of tmtisimess.
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departmeris useof-force policies was a public report admissible under hearsay exception, at
summary judgment stage of 8 1983 action, since it contained factual findings from an
investigation carried out by DQJkee als&hepherd v. Dallas Cty591 F.3d 445, 457 (5th Cir.
2009) (admitting DOJ Report under Rule 803(8)(¥gtdez v. City of PhiladelphidNo. 2:12

Civ. 7168 CDJ), 2016 WL 2646667, at *3 (E.D. Pa. May 10, 201Bp(J Report regarding use
of deadly force falls under Rule 803(8)(C) hearsay exception).

Although it is admissible, thReport is not conclusive, of course, and the County
Defendantsare entitled to a full opportunity to rebut it, or argue that its findingsat relevant
or areinapplicableto issues in the present case, includvtanell liability. The Court addresses
County Defendants’ objections regardihg relevance and merit of the DOJ Report as it relates
to Plaintiff's Monell claiminfra.

3. Municipal Liability

“Congress did not intend municipalities to be held liable [under § 1983] unless action
pursuant to official municipal policy of some nature caused a constitutional kbonell, 436
U.S. at 691.A municipality cannot be held liablender § 1983 solely on a theoryrebpondeat
superior. 1d. at692. Thus, the County Defendants cannot be held liable $@efuse their
employee, Coté, was foutidble. A Section1983 claim can only be brought against a
municipality if the action that is alleged to be unconstitutional was the result ofi@al gfblicy
or custom.Id. at 690, 691see also Connick v. Thompsd31 S.Ct. 1350, 1359 (2011) (“A
municipality or other local government may be liable under this section [1983] if the
governmental body itself ‘subjecta’ person to a geivation of rights or ‘causes’ a person ‘to be

subjected’ to such deprivation.”) (quotitpnell, 436 U.S. at 692)).
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The Second Circuit has established a prorged test for Sectial®83 claims brought
against a municipalityFirst, the plaintiff must prove “the existence of a municipal policy or
custom in order to show that the municipality took some action that caused his injyaed be
merely employing the misbehaving [official]."Johnsorv. City of New YorkNo. 06 Civ. 9426
(GBD), 2011 WL 666161, at *3 (S.D.N.Y. Feb. 15, 2011) (quotipolis v. Vill. of
Haverstraw 768 F.2d 40, 44 (2d Cir. 1985)). Second, the plaintiff must establish a causal
connection between the policy or custom and the alleged deprivation of his constitiglutsa
Id.

To satisfy the first requirement, a plafitnust prove the existence of:

(1) a formal policy which is officially eshorsed by the municipality;

(2) actions taken or decisions made by goverrimefficials

responsible for establishing municipal policies which caused the

alleged violation of the plaintif§ civil rights; (3) a practice so

persistent and widespread that it constitutes a custom or usage and

implies the constructive knowledge of mytimaking officials; or

(4) a failure by official policymakers to properly train or supervise

subordinates to such an extent that it amounts to deliberate

indifference to the rights of those with whom municipal employees

will come into contact.
Moray v.City of Yonkers924 F.Supp. 8, 12 (S.D.N.Y. 1996) (internal citations and quotation
marks omitted)see also Brandon v. City of New Y,0rk5 F. Supp. 2d 261, 276—77 (S.D.N.Y.
2010) (quotingMoray and updating citations to cases).

Although a plaintiff is not required to identify an express rule or regulatiortdblesh a
Monell claim, proof of “a single incident alleged in a complaint, especially if it inwbbrdy
actors below the policy-making level, does not suffice to show a municipey.poDeCarlo v.
Fry, 141 F.3d 56, 61 (2cCir. 1998) (quotindRicciuti v. N.Y. City Transit Auth941 F.2d 119,
123 (2d Cir. 1991)) (internal quotation marks omittege also City of St. Louis v. Praprotnik

485 U.S. 112, 123, 127 (1988) (plurality opinion) (explaining that only municipal officials who
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have “final policymaking authority” concerning the particular atiBgi giving rise to a plaintif§
claims “may by their actions subject the government to 8§ 1i8Bibity”) (citation omitted).
a) Pattern or Practice of Excessive Use of Force

Plaintiff attempts to establishpattern of excessive use of force, relying heavily on the
DOJ Report.As an initial matterthe Court notes thamany of the constitutional violains
discussed in # Report a& issueslifferent fromthose alleged bR laintiff, including health care
and treatment of minors. Notably, with respect to its findings regarding tlod eseessive
force, the DOJ Report only fouradpattern and practice of the use of excessive foitberespect
to incidents involvinghe ERT. DOJ Report at 7. The ERT is a team of correction officers and
supervisors who respond to incidents such as inmatereate and inmaten-staff assaultsid.
at 7, n.6. Each ERT is comprised of several correctional officers outfitted irofigear and
helmets, and falls under the command of the Emergency Services Unit (“B8UT).is not
disputed that the incideat issue herdid not involve wrongdoing by ERT personnel.

To illustrate with greater specificity the unconstitutional patterns it identifredDOJ
also revieved “hundreds ofthe Jails] use of force incidents from 2006—-2007, dozens of which
were captured on videotape.” DOJ Report aPRintiff argues thatite DOJs findings—and
the underlying incidents described in the Repastablish a pattern or practice of excessive
force. However, thosspecific examples from that two year pertodk place six and seven
years after thencident. Plairtiff contends lhat in his effort to establish thditet same conditions
existed in 2000, his discovery requests sought video evidence of incidents from 1996 to the date
of the incident, but that no videos were ever produced. Pl.’s Opp. at 33. However, no motion to
compel that evidence was filed witte Court, and for summary judgment purposes, the Court

must look to the evidence in the factual record.
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Thus, to the extent that Plaintiff relies on the DOJ Report to establish a patteswtmep
of excessie use of force, that Report cannot do so. Where such a gap in time exists between
findings in an official report and Plaintiff’s allegations, the events are teormhgcted in time
and personnel to plausibly allege a policy, practice, or custom extant in 2000 so ag to affec
Teodorovic. See Rodriguez v. Cty. of Westchedter. 15 CIV. 9626 (PAE), 2017 WL 118027,
at *7 (S.D.N.Y. Jan. 11, 2017) (dismissikgpnell claim and holding that the same DOJ Report
from February 2008 at issue in this case wasdawmte in time because the Report was written
more than six years before the events in question occurred and involved separagihir
contractors)Melvin, 2016 WL 1254394, at *15 (dismissiiMpnell claim and holding that the
same DOJ Report from February 2008 was too remote in time because the Repaitieras w
more than four years before the events in question occurred and inaclepdrat thirdparty
contractor).

In addition to the DOJ Report, Phiiff attempts to establish that a patt®f the same
unconstitutional conditions referenced in the DOJ Repasted at the time of the incident by
referencingentries in a document entitled “Disciplindrgg.” Pl.’s56.1 Ex. 85.The
Disciplinary Logwas produced by the County Defendants in discovery and appears on its face to
be an official County recordenoting discipline of Jail employees for various infractidise
Defs.” Opp. at 33. County Defendants object that it is inadmissible hearségchute this is
CountyDefendants’ owrrecad, the statements are admissible because they are admissions by

party-opponent and thus are not hears8geFed. R. Evid. 801(d)(%

24 Moreover, although Plaintiff does not argue the Log is a businesslréiserdocuments would also be admissible
under that exceptionSeeFed. R. Evid. 803(6).
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The Disciplinary log includegecords from aive year period from 1998 to 20@2at
includes the name of the person charged, date of the incident, nature of the inciaehtfper
suspension, attorney assigned to the case at the law department, impositioplofelssived,
final disposition, results, and whether the case is cloSedP|.’'s 56.1 Ex. 85. However,
although the County Defendants “admit that the ‘Disciplinary Log’ shows two misiadé
‘excessive use of force,” CO Cdtéthe incident in question (2008hd CO Delane¥ in 2001,”
seeDefs.’56.1 1 87, th€ourt is unable to infer a pattern of excessive force from tinase
isolatedincidents over a period of five years.

Plaintiff suggestshat the fact that only two officers were disciplined for excessive force
is itself evidenceof an indifference t@onstitutional protections and a failure on the part of
County Defendants to adequately disicg officers. That is, Plaintiff argues it‘isommon
knowledge”thatforce is regularly used at ailj with 1500 inmateandthatuse of force by
correction officers would be a daily occurrence. Pl.’s Opp. at 17, 34-35. However, to be
entitled to make that inference, Plaintifbuld need to show, at minimum, some number of
incidents of use of excessive force that were not prosegclutring that time This he cannot do
on this record without resorting to mere conjecture. Abasetoalevidence that the County
Defendants had a pattern or practice of using excessive force or faitliseipdineofficers for
inappropriate use of foeduring the time period in question, the Court can draw no such
conclusion. Moreover, Plaintiff would need to present the factual basethe contexor the
disciplinary actions listed in tHeg for the Court to draw any conclusions about a pattern

practice of excessive force.

25The incident involvingDelaneywas a separate incident of exsige force in which Delaney pleguilty and
received a letter of repriman&eeDefs.’ 56.17187, 115.
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Thus, the Court finds Plaintiff has not met its burden to demonstizdéern or practice

of uncmstitutionalbehavio based on the DOJ Reporttbe Disciplinary Log
b) Deliberate Indifference

“Monell’s policy or custom requirement is satisfied where a local government & face
with a pattern of misconduct and does nothing, compelling the conclusion that the local
government has acquiesced in or tacitly authorized its subordinates’ unlandnkdcReynolds
v. Giuliani, 506 F.3d 183, 192 (2d Cir. 2007) (citidett v. Dallas Indep. Sch. Dis#91 U.S.
701, 737 (1989)). However, such a failure to act, train, or supervise can constitute gahunici
custom “only where the need to act is so obvious, and the inadequacy of currentgsactice
likely to result in a deprivation of federal rights, that the municipality oriaff@an be found
deliberately indifferent to the needReynolds506 F.3d at 192 (citinGity of City of Canta v.
Harris, 489 U.S. 378, 390 (1989)“Monelldoes not provide a separate cause of action for the
failure by the government to train its employees; it extends liability to a municipalizagan
where that organization’s failure to train, or the policies or customs gamasioned, led to an
independent constitutional violation3egal v. City of New Yqrk59 F.3d 207, 219 (2d Cir.
2006).

In City of Canton v. Harris489 U.S. 378 (1989), the Supreme Court set out the
“deliberate indifference” standard in the contexaalaim for failure to train, but “the stringent
causation and culpability requirements set out in that case have been applied to ang®ad r
supervisory liability claims,” including claims for failure to supervise aildife to discipline.
Reynolds506 F.3d at 192 (citingmnesty Americeé861 F.3d at 127 (failure to supervise) and
Berry v. City of Detroit25 F.3d 1342, 1354 (6th Cir. 1994) (failure to disciplin@ferefore,

“where a policymaking official exhibits deliberate indifference to constitutideprivations
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caused by subdmates, such that the officialinaction constitutes a ‘deliberate choice,’ that
acquiescence may ‘be properly thought of as a pilicy or custom’ that is actionable under
§ 1983.” Amnesty Americeé861 F.3d at 126 (quotingity of Canton489 U.S. at 388).

The Second Circuit has outlined tieee requirements which must be met before a
municipality’s failure to act constitutesldeerate indifference to the rights of citizeinswhat is
commonly called “th&ValkerTest" first, that a policymaker know$d'a moral certaintythat
his or her employeéswill confront a given situatich second, that the situation either presents
the employee with a difficult choice of the sort that training or supervision will mage le
difficult or that there is a history of empiees mishandling the situation”; and thirthét the
wrong choice by the city employee will frequently cause the dafon of a dizen’s
constitutional rights. Walker v. City of New Yor®74 F.2d 293, 297-98 (2d Cir. 199%¢e
also Reynolds06 F.3d at 192 (finding deliberate indifference “where the need to act is so
obvious, and the inadequacy of current prastiso likely to result in a deprivai of federal
rights”). The Supreme Court also has noted, however, that “[a] municigatitypability for a
deprivation of rights is at its most tenuous where a claim turns on a failure to dradrtfiat
“deliberak indifference is a stringent standard of fault, requiring proof that a munictpal a
disregarded a known or obvious consequence of his acti@onhick 131 S.Ct. at 1359-60
(internal quotation marks omittedp plaintiff’ s own, unsubstantiated allegations of a municipal
policy is insufficient to sustain a claim at the summary judgment s&ge.Jackson v. Cnty. of
NassayNo. 07 Civ. 245AKT), 2010 WL 1849262, at *11-36 (E.D.N.Y. May 6, 2010)
(granting summary judgment in favadr @county onplaintiff’ s Monell claim, because the “mere

assertion that a municipality has such a policy is insufficient to estabtiakll liability,” and
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“in any case[,plaintiff may not overcome summary judgment by relying merely on allegation
or denials in its wn pleading.”).

Here, Plaintiff bases hidonellclaim in part on the argument that County Defendants
failed to properly train, supervise, addscipline its employees. Specifically, Plaintiffsgrts
several ways in which he believes that the County mfets demonstrated deliberate
indifference regarding thiellow-up to the incident in question, includirigter alia: (1) the
County Defendantdailure to prosecute Reimg2) Assistant Warden O’Nelll lack of follow-
up and investigation on the evegiof the incidentand the lack of an official police policy
requiring him to do sq3) a poorly conducted investigation following the incid¢4j alleged
inadequate medical care Teodorovic received at the hg&patat (5) the lack of effort made to
contact Teodorovic’s family after the incidexit.

Plaintiff's argument that the DOC'’s decision nobting charges against Reimer “shows
deliberate indifference to his complicity in a serious felony assault thatdeaabomicide” is
without merit. First ofall, the decision to prosecute or not prosecute Reimemads not by

these defendants, but rather by the prosecuting authorities. And it is welsestlthat

26 To the extent that Plaintiff suggests that Teodorovic did not receivemjgteomedical care at the hospital
because¢he DOC did not advise medical personnel as to fi@edorovic specificallypustained his injuries (from
repeated kicking as opposed to hitting his head on the floor), theseeisdence to suggest his medical care was
impaired in anyway.

27 Plaintiff alsoreferences throughout his moving papers that Sergeant Woods, amaph@ye= who was accused
of helping coveiup and fabricate the reporting of the incident “committed a crime for Wigckas never
prosecuted.” Pl.’s Meni. at 1. Woods was respongltfbor commencing an investigation of the incident and hand
wrote Reimer'geport for him. Defs.’ 56.1 1 44, 4Reimer latemrote a sworn statement indicatitigat Woods
instructed him to include false information in his initieportto cover up théncident. Woods denied these
allegations and claims that he only wrote what was dictated to hReioyer. Pl.'s 56.1Ex. 82 at 9. The WCPD
interviewed Woods on October 30, 2004@. at 7. Whilethe detective on the case believed that there was geobab
cause to arrest Woodisr official misconduct and filing a false instrumemtd contactethe District Attorney’s
("D.A.’s”) Office several times with the intention of arresting Wodldks,D.A.’s Office advised the WCPD that
theydid not believe thereas suficient evidence to charge hinsee d.; Defs.’ 56.1167. Ultimately, the SIU
concurred with the District Attorney’s office and determined thatcharges that Woods knowingly submitted a
false report and attempted to cover up the incident wesabstantiated in light of conflicting evidende. § 69.
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prosecutors are givearoad discretion concerningh@m to prosecute and what charges to bring.
See, e.g., Torres v. HgKgo. 88 Civ. 3959, 1989 WL 100033, at *2 (E.D.N.Y. Aug. 21, 1989),
aff'd, 940 F.2d 649 (2d Cir. 19919iting United States v. Goodwik.S. 368, 380 n. 11 (1982)).
As to Plaintiff's agument that departmental charges should have also been brought against
Reimer,the Court does not find this compelling,Raimer had recanted his statement and was
cooperating with law enforcementthorities in the investigation, smydecision not to bring
departmental charges disciplinary actiorwas reasonable given the lead role played by the
prosecutors.

Moreover, & of thesealleged acts of deliberate indifference relate to the single alleged
incident in the Complaint—the assault of Teodorovic and subsequent investigabweyver,
is well-settled that “a single incident alleged in a complaint, especially if it involved otdysa
below the policy-making level, does not sufftoeshow a municipal liability."DeCarlo v. Fry
141 F.3d 56, 61 (2d Cir. 1998J.0 establish liability unde¥vionell, a plaintiff must demonstrate
that the conduct of the officers was “so persistent and widespread as to pyawiicalthe force
of law.” Connick 563 U.S. at 131. Therefore, thegiincident at issue hestemming from
Cotés assault ofTeodorovic is insufficient testablish liability for County DefendantSee,
e.g.,Jie Yin v. NFTA188 F. Supp. 3d 259, 274 (W.D.N.Y. 2016).

In limited circumstances, however, “a pattern afifar violations might not be necessary
to show deliberate indifference Connick 563 U.Sat 63 The Supreme Court has refused “to
foreclose the possibility, however rare, that the unconstitutional consequéhaiag to train
could be so patently obvious that a city could be liable under 8 1983 without proof of a pre-
existing pattern of violations.ld. As an example, the Court theorizeddity of Canta v.

Harris, 489 U.S. 378 (1989hat failing to provide an armed police officer with any training
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about the constitutional limitations on the use of deadly force couldittbasleliberate
indifference. Id. at390 n.10. Given the known frequency with which police attempt to arrest
fleeing felons and the “predictability that an officer lacking specific toolsndlbahat situation
will violate citizens’ rights,the Court theorized thatraunicipality’sdecision not to train the
officers abait constitutional limits othe use of dedg force could reflect the city’s deliberate
indifference to théhighly predictable consequenceBd. of Cty. Comm’rs of Bryan Cty., Okla.
v. Brown 520 U.S. 397, 398 (1997However, the Supreme Court has specifically cautioned
against engaging “in an endless exercise of segardsing municipal employd&ining
programs.” Canton,489 U.S.at 392.

The Cantonhypothetical assumes that the armed police officers have no knowledge at all
of the constitutional limits on the use of deadly force, but it is undisputed hetbeli2®Chad
a use of force policy and the officers in question viei@ed in it Although Plaintiff disputes
the adequacy of the use of force policy, pointing to the DOJ’s findings, the Court fifdstthe
heredo not rise to theameevel of deliberatendifference asvas hypothesized iGanton
There was a use of force polickeated inOctober 1996, whictvasin effect in Octobe2000,
thatplaced the athority for using force with superior officers, unless ¢heere exigent
circumstaces. PI$56.1 Ex. 103"Use of Force Policy’at 1 (“Authority for the use of force
and security equipment shall rest with the supervisor. Staff is authorized to useiapgpfopre
when an escape is in progress or that danger to persons or damage to property r.irnrane
emergency where it is npbssible or practical to seek authorization, an employee shall use

appropriate force andATER, SHALL BE REQUIRED TO JUSTIFY THAT ACTION)

(capitalzationand underlinen original). In other words, unless there were exigent

circumstances, if a correction officer anticipated using force, he waseaeédugontact his
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supervisor firs#® Plainiff argues that a supervisory presence during the incident in question
“would be a BIG deterrent, and would have saved [Teodorovic] befthes®fficers]could na
have concocted their false mfs. . . .” Pl.’s Opp. at 10 (emphasis in original). A violation of
the Use of Fare Pvlicy subjectedh correction officeto disciplinary charges under the DQC’
Code of Conduct. Defs.’ 56.1 § 22The Use of Force Hioy also required all use of force
incidents to be reported ohato a supervisor immediatelyd. § 228 (referring to Use of Force
Policy, which stateSREPORT ANY USE OF FORCE a) Immediately to supervisor, orally
and b) In writing (Special Report) by end of shift.”) (capitalzationand bold in original).

As to theimplementation of th&Jse of Force PolicyReimer indiated that he was aware
of the policy but did not anticipate using force at the time of the incident with Teodorovic
Defs.’56.11191, 94, 99, 216-217. Caddsoconfirmed that he receivade of force training
and testified thatyith respect to use of force, the policy was to only use the minimal amount of
force necessary to control and inmate or a sdanald. 1118, 236-53.Cotéfurther agreed that,
pursuant to the policy, if an officer anticipates using force, the first stegantact a
supervisor.ld. 1 91. In addition, Cotattended a twelve week training course when he was first
hired by the DOCwhich included @ne weelsession otthe useof force which is commonly
referred to as “Article 35 training.Pl.’s 56.1 Reply {1 238, 240t is alsoundisputed thaDOC
employees were required to attemdAaticle 35trainingsessioronce a year Defs.’ 56.1 123.

The most reent Article 35 trainingessiorthat Cotéattended before thacident wadive

months prior, on May 2, 2000d. Y 248.

28 plaintiff attemptgo argue that the Use of Force Policy “permitted the emergency use of foreetahd
anticipated use of force” and that there was no policy or guideline regasdirgf brce when an inmate “posed no
immediate threat.” Pl.’s Qp at 168-12. The Court finds that this distinction between emergency use efdact
anticipated use dbrce is of no momerfor purposes oMonell liability.

35



Moreover, despite Plaintiff’'s conclusory assertions about the lack of followdip a
investigation following theéncident, the DOC did have a review process in place for use of force
incidents. There is no material factual dispute that the DOC review processiimaed with
respect to the incidert. Not orly was the matter referred to SIU, butvas ale immediaely
referredto the Westchesterdtinty Police Department foraiminal investigation. The
investigationultimately resulted in Coté’s immediate suspenssaibsequent prosecution, and
criminal conviction

However, even if a use of force policy did €t the Jail County Defendants “may also
be liable simply by reason of its deliberate indifference to a knoworoust practice of its
employees . ..” Nicholson v. Scoppett&844 F.3d 154, 166 (2d Cirgertified question
acceptedl N.Y.3d 538, 807 N.E.2d 283 (2003), amdttified question answergd@ N.Y.3d 357,
820 N.E.2d 840 (2004). Municipal policies may be found not only in written regulations or in
affirmative acts but also in certain omissions on the part of policymaking offiSals Carter v.
Morris, 164 F.3d 215, 218 (4th Cir. 1999) (citi@gy of Canton v. Harris489 U.S. 378, 388-89
(1989)). Specifically, afailure to investigate incidents of force, and by extension, a failure to
discipline officers for use of excessive force, can amount to an actionableyaodiey 8 1983
when such failure evidences “deliberate indifference” to the rights of perstim&inam the
police come into contactriacco v. City of Rensselge/83 F.2d 319, 326 (2d Cir. 1986)
(holdingcity’s syster failure to investigate claims of excessive force sufficiersupport
municipal liability); Vineyard v. Cnty. of Murray, Ga990 F.2d 1207, 1212 (11th Cir. 1993)
(holding inadequate policies of supervision, discipline and training of police officers

demonstrated the deliberate indifferefimethe rights of arrestees to be free from the use of

29 Plaintiff argues that theeviewprocessas followed was flawed and thagd it not been for the confession of
Reimer, “the truth would not have come out.” Pl.’s Opp. at 20.
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excessive forcg; Galindez v. Miller 285 F. Supp. 2d 190, 198-200 (D. Conn. 2003) (finding
city’s failure to reasonably investigate complaints and absenasaiye consequences for any
accused officer after more than seventy excessive force complaints over Hreesujcient to
supportMonell claim); McKnight v. D.C, 412 F. Supp. 2d 127, 133 (D.D.C. 200%) (
municipality may be liable under § 1983 for its failure to investigate incidentsad,fand by
extension, its failure to discipline officers for use of excessive force, windrfailure amounts
to deliberate indifference to the constitutional rights of persons within its jurcsdig.

Plaintiff alleges that the Jail systematically failed to investigate incidents ofdocte
appropriately discipline officers farse of excessive forcés support for this position,|&ntiff
arguesn partthat the same policies and procedures were in pla2@00 as they were in 2008
when the DOJ conducted its investigation and found that usecefreporting was inadequate.
Specifically, the DOJ concluded that the Jail's Use of Foatiey? SOP V-01-09-the same
Use of Force Policin effect at the timef Teodorovic's detainment—*does not contain a
generally applicable reporting requirement for corrections officers wédouse on inmates or
witness correction officers’ use of force on inmates.” DOJ Report at 14. The Dkl found
thatthe Code of Conduct, which had not been revised since 1998, does not contain provisions
thatprohibit physical abuse of inmatesid does not define excessivaionecessarforce. Id. at
17.

The DOJ ultimately concluded that thail “fails to adequatg document ges of force in
its written reports” and that “[f]ailure to review uses of force effectiypetwides Jail Staff with
unfettered use of force.” DOJ Report at 14. The DOJ noteddbgtiate policies and practices
would include, at aninimum,“screening ball use of force and incident repqrépecific criteria

for initiating investigations based upon the report screening, specific cfaemmatiating
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investigations based upon allegations from any source, timelines faortietion of internal
investigations, and an organized structure and format for recording and mainitaioingation
in the investigatory file.”ld. at 17. Plaintiff's expert, Patrick Walsh, reached a similar
conclusion, finding that the Use of Force Policy is inadegaradithat the Code of Conduct fails
to provide proper guidance regarding employee sanctions when excessive foece $eeRl.’s
56.1 Ex. 93 at 25-27.

County Defendants argue the Use of Force Poliay adequate, anqmbint to testimony
of Jail personndhdicating that it was DOC'’s policy that a sergeant would investigate a use of
force incident, and that for certain “important situations” such as escapesssgjuries, or
deaths, there was a written policy to notify higher ranksts D56.1 § 47.While the DOC
policy did not require use of force incidentdbautomatically forwarded ®IU, it was within
an officer’s discretion to report such an incident to Slidl. Moreover, the Use of Force policy
in effect at the time required all use ofderincidents to be reported orally to a supervisor and in
writing through a Special Report by the end of the shift. County Defendants laagueth
respect to this incident, the DOC policy’s regarding repostiage expressly followedERT
responded to the scene of the incident, summoned medical personnel, and the appropriate
individuals were notified in the chain of commarid. Approximately sixteen hours after the
incident—on October 11, 2000, SIU notified the Westchester County Pmjgartment about
the incident.Id.

The Second Circuit's decision Facco v. City of Rensselaef83 F.2cat 319, is
particularly instructive as it relates to the sufficiency of evidence folimgomadequate
reporting or disciplinary procedured.he evidence on which the Second Circuit affirmed a jury

verdict of municipal liabilityconsisted of the followingthe existence of general procedures
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relating to appropriate supervision of police officers but a failure to impletines¢ policies,
seven witten civilian complaints of police brutality (occurring within the five yearwiones to
the incident at issue in the case), testimony of four of those complainants, andrigsif the
police chief regarding his handling of eadtttee four testifyingvitnessestases as well as a
fifth excessive force claim (three of the five casescerned one of the defendafficers). The
Second Circuit held that such evidence demonstrated, among other things, the repeced fai
investigate complaints or, #n investigation was conducted, to hold any hearings or take
statements other than those of the officers involved, and to impose any disdipliae331—
332. Here, Plaintiff's proffered evidence lacks the equivalent testimony oflamdual with
knowledge about the County Defendants’ process of reviewing complaints and disciplining
officers, oran extensive record of complaints.

Plaintiff further argues that the County Defendants had several “red #iagsit Coté
specifically that should have put them on notice that he was a potential problem, ahdyhus t
were deliberately indifferent in their supervision and discipline of him. tifarist of “red
flags” includesjnter alia, that:

e A 1999 evaluation of Coté noted that he weartietimes little overzealous”;

e 1In 1996, Coté sustained a broken hand in an altercation involving force being used
against an inmate;

e Coté was named in two lawsuits (Ramosand Throwermatters) and deposed in
another lawsuit (thRocamatter);

e Coté was friends witdoseph Miranda (“Miranda”), the Chief of Operations;

e Coté had a verbal disagreement with another offaewhich he was “written
up;” and

e In 1996, another inmate, Inmate Felton, alletied Coté used excessive force.

Pl.'s Mem. L. at 22-23.
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In considering these instancas a wholethe Court finds that the County Defendants’
supervision and discipline of Coté did not rise to the level of deliberate indifferermme. F
examplethat he was noted for being a little overzealous on a review irhvilgiceceived
average, above average, and exemplary remarks in all categories is imm@teriaat same
review, he was also noted for being diligent and requiring little supervision. Asharide
injury, Plaintiff has provided no evidence of any alleged wrongdoing by Coté in cmmeith
that incident. As to his relationship with Miranda, Plaintiff provides no evidence to suggest that
this friendship was inappropriate or resulted in favorable treatment to Coté.thes
disagreement with anothefficer, the Court finds there is no probative value with respect to
Plaintiff's Monnellclaim thatCoté had an argument wighcaworker—the Court cannot discern
any way that this should have put the County Defendants on notice that Coté was prone to use
excessive force on detainees

Additionally, the Court finds th&hrowerlawsuitlacks probative valugsthe plaintiff
there was not granted permission to name Coté as a Defendant until Januaryn2082khan a
year after the subject incidertand thus this lawsuit could not have put the County Defendants
on notice3® With respect to thRamodawsuit, Plaintiff has provided only the complaint, and
thushasnot provided any information regarding the disposition of the aétioith respect to
theRocadeposition, Plaintiff has provided only a letter asking Coté to return his deposition
transcript, and thus has not provided any information regardirfg¢helbasis of the action.

Lastly, although th&eltonmatter involves an allegation of excessive fdrg€otéon July 20,

30 The Throwe matter involvedan incident in 1999 for which Coté would later be named in alé¥or using
exeessive force when he was employgdERT at the jail. Throweralleged hatERT members beat plaintiff,
causing him serious injury to his lower back.

31 The canplaint allegeshat in 1995 fictitious officer named “John Cotehd others assaulted the ptéifrand
used excesge force on several occasions.
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1996—four years prior to the incidentthe documentation in the matter indicates that it was
forwarded to SIU, and #se allegationslong with thellegations in th&®@amoscomplaint are
not enough to establish the County Defendants were deliberately indifferent isugheivision
or discipline of Coté.

Thus, the evidence is insufficient to support a finding that, in supervising Coté, the
County Defendants disregarded a known or obvious risk of infoeg, e.g., Bd. of Cty.
Commis of Bryan Cty., Oklab20 U.S. at 410 (holding evidence insufficient to impose
municipal liability for inadequate hiring)Based on these incidents, there is no evidentiary basis
to support Plaintiff's suggestiohat there was a need to gi@eté additioal training or to
reprimand him, nor is there aByidentiarybasis to find that the County Defendantswroe
should have known th&oté was capable of committing tassault of whiclme was ultimately
convicted Considering all of the evidence taken together and viewed in the light most favorable
to the Plaintiff, the Court finds that the County Defendants’ behavior did not rise ehefl
deliberate indifference.

c) Causation

Ultimately, howevereven asuming that the Plaintiff hagresented sufficient evidence
that the County Defendantlemonstratedeliberate indifference to the rights of iestainees due
to theirfailure to require use of force reporting or failure to properly discipline &epk who
used excessive force, and despite a general inferred tendency that a faihwe éffdrtive
policies might encourage serious violations, Plaintiff has failed to makeghisite showing
that theallegedly deficient policy was an actual caatéhe specific violatioralleged here.

The existence of an official policy or custom is insufficient to impose liabilitthen

County DefendantsSee Cantor489 U.S. at 390. Plaintiff must also show that the policy was
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the “moving force” of the spé&ec constitutional violation at issueSee idat 389. In Canton the
Court stated the proper inquiry is whether “the injury [would] have been avoided had the
employee been trained [and supervised and disciplined] under a program that wasieat defic
the identified respect[s]?ld. at 391. The Court finds that Plaintiff has failed to point to any
evidence that the absence of an excessive force reporting or investigation nmedhamy way
motivated thencident. See Lester v. City of Gilbe@5 F. Supp. 3d 851, 863 (S.D.W. Va. 2015)
(granting sutmary judgment to the city whereyen assuming théte city had a policy of
deliberate indifference related to a lack of excessive foragrnigpand documenting incidents,
there washo evidence thahe absence of a complaint investigation mechanism caused the
incident in question)see also Usavage v. Port Auth. of New York & New Je@S2yF. Supp. 2d
575, 601 (S.D.N.Y. 2013) (finding the plaintgfargumat that the municipal defendastpolicy
of allowing internal investigators to determine which footage to share and dkletedapolice
officers to engage in excessive use of force without fear of beingdest and thus led to the
alleged excessive use of force against the plaintiff was “exlireotly attenuated-so
attenuated that, in thelesance sense of the terfthe] policy of preserving video footage
cannot be said to have caused the alleged excessive use of fotoetfe contraryCoté
testifiedthat he lied to cover up his actions because he knew that the County would not tolerate
his conduct and he would face repercussions.
* x

Thus, if the Court were to consider the merits of this action, it wouldHizdhe Monell

claim cannot be established asnatter of law.In short,Plaintiff hasnot produced sufficient

evidence to move to trial on the issueMinell liability against County Defendants.
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V. CONCLUSION

For the foregoing reasons, the Court GRANTS the County Defendants’ cross-motion for
summary judgment and DENIES Plaintiff’s motion for summary judgment, thus dismissing
Plaintiff’s sole remaining claim. The Clerk of the Court is respectfully directed to terminate the
motions, Docs. 164 and 173, and close the case.

It is SO ORDERED.

Dated:  September 29, 2017

New York, New York - 7@ ( )

Edgardo Rambos, U.S.D.J.
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