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UNITED STATES DISTRICT COURT USDC SDNY

SOUTHERN DISTRICT OF NEW YORK DOCUMENT

_______________________________________________________________ x ELECTRONICALLY FILED
: DOCH#

MANUEL MOSES as Administrator D.B.N.
of the Goods, Chattels, and Credits Which
Were of ZoranTeodorovic,Deceased

DATE FILED: 3/31/14

Plaintiff,
OPINION AND ORDER

- against
10cV-9468(ER) (RLE)
WESTCHESTER COUNTY DEPARTMENT
OF CORRECTION, WESTCHESTER COUNTY:
andPAUL M. COTE, :

Defendans.

Ramos, D.J.:

Plaintiff Manuel Moses (“Plaintiff”), as executor of the estate olAcFeodorovic,
initiated the instant action against Westchester §odme Westchester County Department of
Correction (together, the “County Defendants”), and Paul M. Cote on December 21, 2010. Doc.
1. Plaintiff's clains, brought pursuant to 42 U.S.C. § 1983 (“Section 19&88ge that Cotea
corrections officeryiolated the deceased&deralconstitutional rights. Specifically, Plaintiff
alleges that Cotseverely beat Teodorovic in October 2000 while Teodoneais incarcerated,
inflicting injuries that led tdis death in December 2001.

Following the assaulthe Federal Bureau of InvestigatiOfBI”") began an investigation
into Cote’s actionsSeeDoc. 16 (“Report”), at 2.That investigation continued until 2005 and
resulted in Cote being indiatdor violating 18 U.S.C. § 24&)e criminal counterpart tSection

1983. See idat 23. A jury convicted Cote, but the district judge overturned the convicBee.

! Plaintiff also broughtlaims under New York State law. These state law claims were dismissedcamu at
issue in the present motion.
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id. at 3. The Second Circuit reversed that decision and upheld the convi8derUnited States
v. Cote 544 F.3d 88 (2d Cir. 2008).

Teodorovic’s only family lived outside the United States (Teodorovic had alsistgr
in Serbia while his mother and other siblings were in Swededthey were only apprised of
his death years later, at the beginning of 2006, when the FBI was able to track soeme of
down. SeeReport at & His motherretained counsgbut those attorneyaterwithdrew from
the case.SeeDoc. 19 (“Decision”), at 3.Shehad difficulty securing substitute counsel, in part
due to language barriers and distance from thieed States Seeld.; Report at 9.0nce
retained, the newttorney, Plaintiff in this action, had to navigate a lengthy process of revoking
the original letters of administration and getting appointed as administ&geReport a®o.

After Plaintiff eventually filed suit, County Defendants moved to dismiss the claims as
time-barred and the motion was referred to Magistrate Judge Ronald L. Ellis. Docs. 3, 6. In his
Report and Recommendation, Judge Ellis recommended that the motion to dismidertie fe
claims be denied on equitable tolling grouddSeeReport. Judge Ellis indicated that the
totality of the circumstances, including Teodorovic’s mother’s distanoe tine eventghat gave
rise to theclaim, herlack of English comprehension, anerfack of knowledge of both thaw
and the facts of the case, influendesidetermination that equitable tolling was appropridte.
at 6. Judge Ellis also relied on the fact that Teodorovic remained in a coma and \e&s ¢her

mentally incapacitateftom the time of his injury until his deathd. Thus, he found that “the

2 Teodorovic, who was mentally ill and homeless, It contact with his family prior to the incidents giving rise
to this case SeeRepat atl, 3, 6.

% The Second Circuit hadspplied equitable tolling only ifrare and exceptional circumstanceghere[the court]

found that extraordinary circumstancegrevented a party from timely performing a required act, and that the party
‘acted vith reasonable diligence throughout the period he [sought] t8§ t&alker v. Jastremsk#30 F.3d 560,

564 (2d Cir. 2005}second alteration in originajjuotingDoe v. Menefge8391 F.3d 147, 159 (2d Cir. 2004)).
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transfer of knowledge was impeded by mental disease, death, distance, ancelaagdag
concluded that the failure to commence the action witierthreeyearlimitations periodvas
justifiable. Id. at 67.

Judge Ellis outlined in detail the justifications for equitable tolling betv28&6, when
Teodorovic’s familylearnedwhathadhappened to him, and when Plaintiféd suitin 2010.
See idat 810. During the periodrom May 2006to April 2007, one othe original attorney
attemptedo file a late notice of claimSee idat 8. That filing, which was denied, included
Section 1983 claimSee d. Snce the family had raised the precise statutory daiow at
issue, and merely did so in the wrong forum, Judge Ellis determined that the time dudhg whi
the late notice of claim was being adjudicated should be toBeé id.Once theequest to
submitalate notice of claim wadeniedthe familyassumedhat there vasno other legal
recourse See id It was not until the Second Circuit upheld Cote’s conviction that they began
to suspect otherwiseSee id.While noting that this type of mistake is usually insufficient to
warrant equitable tollinghe Courthevetheless tolled this perio@pril 2007 to May 2009
becausehere was evidence that the family had continued to seek legal advice and a means of
prosecuting their clairduring the years in questioikee d. at 89. Finally, the Court tolled the
period from May 2009 to December 2010 becdhsegeographic and language barriers had
complicated the process of revoking the previous attorneys’ letters of amlatiorsand
obtaining new ones for PlaintifiSeed. at 910. Plaintiff filed suitone week aftebeing

appointed administratoiSeed. at 9.

* The original counsel withdrew frorhe cas@ncethe notice of claim was denie®eeDecision at 3.
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Over County Defendants’ objection, this Court, per the Hon. George B. Daniels, adopted
the Report in its entiretySeeDecision Doc. 17 (“Objection”) The case was subsequently
reassigned to the undersigned. Presently before the Court is County Defendaatsfonot
certification of an interlocutory appeal pursuant to 28 U.S.C. § 1292(b). Docs. 2 @&nty
Defendants ask that the Court certify the following issue: “whether thutestd limitatiors
should have been equitably tolled in favor of an estate that had [by November 22, 2008] retaine
legal representation and secured letters of administration.” Defs.” MeravoinL.Supp. at 7.

For the reasons set forth below, County Defendants’ metiBiENIED.
l. Legal Standard

Section 1292 of Title 28 of the United States Code grants district courts discretion to
certify an issue for interlocutory appeal where the issue involves “a camgrgliiestion of law
as to which there is substantial ground for difference of opinion and [where] an irremedia
appeal from the order may materially advance the ultimate termination of the Iitia2i®
U.S.C. 8§ 1292(b). “It is a basic tenet of federal law to delay appellate reviewa tinal
judgment has been enteredbehler v. Bank of Bermuda Ltd.01 F.3d 863, 865 (2d Cir. 1996)
(citing Coopers & Lybrand v. Livesay37 U.S. 463, 475 (1978)). Accordingbgction1292(b)

“must be strictly construed” and “only exceptional circumstapwék| justify a depaure’ from

the final jJudgment ruleWausau Bus. Ins. Co. v. Turner Constr.,a&1 F. Supp. 2d 488, 491

® Duplicative copies of the motion were filed. The documents are identical eraépne omits the date of the
accompanying legal memorandum. This Opinion therefore disposes of bothsnotio

® Elsewhere in their brief, County Defendants frame the issuelgligore narrowly, asking “whether or not
equitable tolling is available todecedent’gstate seeking to assert a [Section] 1983 claim subsequent to the
retentionof counsel, the issnce of letters of administrati@md the subsequent continuing representation by
counsel throughout the entirety of the administratiobDefs.” Mem. of Law in Supp. at 8 (emphasis added). Given
that the Court’s decision to toll the statute of limitatiavaes influencetdy the fact that the initial lawyers digbt
remain involved for the duration of the case, the Court declines to ceitifyettsion of the question.
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(S.D.N.Y. 2001)alteration in original{quotingColon ex rel. Molina v. BIC USA, IndNo. 00
CIV. 3666 (SAS), 2001 WL 88230, at *1 (S.D.N.Y. Feb. 1, 2001)).

“Whether to certify a question for interlocutory appeal is trusted to the soumetidisc
of the district court, which may deny certification evehthe statutory criteria are satisfied
Republic of Colombia v. Diageo N. Am. In&19 F. Supp. 2d 7, 9 (E.D.N.Y. 2007) (quoting
Morris v. Flaig, 511 F. Supp. 2d 282 (E.D.N.Y. 2007)). Moreovéne“fact that district courts
have the power to certify questions for interlocutory appeal in no way suggestdghatutory
appealshould be the norm.Id. at 10. Indeed, the Second Circuit has held that, alth@asgition
1292(b) was designed as a meahsakinginterlocutory appeals available, “it is a rare
exception to the final judgment rule that generally prohibits piecemeal appKalstier, 101
F.3d at 865. Accordingly[t] he Second Circuit has repeatedly emphasized that district courts
must‘exercise great care in making a 8 1292(b) certificdtiowausau Bus. Ins. Cdl51 F.
Supp. 2d at 491-92 (quotiyestwood Pharm., Inc. v. Nat'l Fuel Gas Dist. Cpg&4 F.2d 85,
89 (2d Cir. 1992)).

. Discussion

A. Thelssue Presented for Certification Does Not Constitute a Controlling
Question of Law

To warrantinterlocutoryappeal the questiopresenteanust be a “pure question of law
that the eviewing court could decide quickly and cleanly without having to study the record.”
Santiago v. Pinello647 F. Supp. 2d 239, 243 (E.D.N.Y. 2009) (quotmge Worldcom, Ing.

No. M-47 HB, 2003 WL 21498904, *10 (S.D.N.Y. June 30, 2003)) (internal quotation marks
omitted) County Defendants claim thdt}he applicability of the doctrine of equitable tolling to

the instant circumstances presents a controlling question of law.” Defs.’ dMémw in Supp.



at 8. The Court disagrees and finds that thebaoation of facts in this case is so unique that it
is not an appropriatease for interlocutory appeal.

Simply because there is a question of law involved does not mean that the Court should
certify anappeal before a final judgment is rendered. For exampBrpinn v. City of Oneonta
858 F. Supp. 340, 349 (N.D.N.Y. 1994), the court held that the decision to grant summary
judgment was a legal issue that was “essentiallydasedsic] in nature,” making interlocutory
appeal inappropriate. So too here, County Defendants frame the issue narrowsy et dli
the factintensive nature of the Court’s equitable tolling analysis. Given that the' aecision
turned on a highly particularized set of facts, the Court of Appeals would need to uadertak
thorough review of the record in order to rule on any appeal.

Thus, County Defendants hafaéled to demonstratéhatthis case involves a controlling
guestion of law.

B. There Are Not Substantial Groundsfor Difference of Opinion

County Defendants alsaif to demonstrate th#there aresubstantial grounds for
difference of opinion.While no court in this Circuit has confrontadset of facts analogous to
this case’sperfect storm”of “extraordinarycircumstances Report at 6the fact that a case is
one of first impressiomloes noautomatically meathatthe “substantial groundséquirement is
satisfied SeeS.E.C. v. GrusNo. 11 Civ. 2420, 2012 WL 3306166, at *3 (S.D.N.Y. Aug. 13,
2012) (quotingn re Flor, 79 F.3d 281, 284 (2d Cir. 1996Williston v. Egglestqr#10 F. Supp.

2d 274, 277 (S.D.N.Y. 2006) (“Simply because a question of law has not been authoritatively

" Furthermore, it is highly unlikely that this fagpecific equitable tolling determitian will have precedential value
for a large number of case€ounty Defendants do not attempt to argue otherwise. Whileegoired, potential
precedential value is another factomwhichparties can point in order to show that an issue presentgralting
guestion of law.See In re Oxford Health Plans, Iné82 F.R.D. 51, 585 (S.D.N.Y. 1998).Thatline of attackis
foreclosed to County Defendants in this case



addressed [by the Supreme Court or the Second Circuit] . . . does not make the question grounds
for a substatial difference of opiion.”); Ralph Oldsmobile Inc. v. Gen. Motors Cgrido. 99
Civ. 4567 (AGS), 2001 WL 55729, at *4 (S.D.N.Y. Jan. 23, 2001).

“To determine whether ‘the issue for appeal is truly one on which theselistantial
ground for dispute,’ a district court must ‘analyze the strength of the argaimesyposition to
the challenged ruling.”Bilello v. JPMorgan Chase Ret. Pla®03 F. Supp. 2d 590, 593-94
(S.D.N.Y. 2009) (emphasis in original) (quotilmgre Flor, 79 F.3d at 284). Aere must be
“substantial doubt” about whether timitial decision was correct; that one party simply
maintains that it was incorrect is not sufficieRalph Oldsmobile Inc2001 WL 55729at *3
(quotingMoll v. U.S. Life Title Ins. Co. .Y, No. 85 CIV. 6866 (PKL), 1987 WL 10026, at *3
(S.D.N.Y. Apr. 21, 1987)).

County Defendants have failed to make the requisite showing in this rédagargue
that the Court erred in finding that Plaintiff ahdodorovic¢s family were reasonably diligent
throughout theentiretime period at issue, dhe“extraordinary circumstances” thiatitially
justified equitable tollinglissipated oncthe original co-administratorswere appointed on
November 22, 2006SeeDefs.” Mem. of Law in Supp. at 5. However, the cases on which

Courty Defendants relyo supportheir argumenare inappositeSee idat 56.2 The Court

8 County Defendantsite to A.Q.C. ex rel. Castillo v. United Staté6 F.3d 135 (2d Cir. 2011), which is
distinguishable on the grounds that, in that case, the law firm hiree fpjaintiff simply failed to takanyaction

during the limitations period (including undertaking efforts to determimat that limitations period was).h&

court expressly noted that “no extraordinary obstacle” had prevented thfedimnacting diligentlyjd. at 145, and

that the firm had “previously confronted factually similar circtanses and therefore had specific notice” of the
relevantstatute of limitations issudd. at 146. Additionally, County Defendants cite kbarrison v. Harlem

Hospital 364 F. App’x. 686688(2d Cir. 2010), for the proposition that, in New York, filing a petitionlétters of
administration does not toll the statutdiofitations In the present case, however, as the Court has made clear, the
“extraordinary circumstances” are numerous and significant. Indedgk Hllis acknowledged that certain of the
factors on which he based his recommendation would not, staatting,ordinarily warranequitable tolling.See
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thereforecannot conclude that County Defendants’ position is strong enough to stihggest
existence ofsubstantial doubt” as to the soundness of the Court’s ruling.

Furthermore, County Defendartiseady raisethis argument in their Objection to Judge
Ellis’s Report. SeeObjection. In adopting Judge Ellis’s recommendation, the Court specifically
noted—and rejected-County Defendants’ positiorSeeDecision a-3. County Defendants
cannot simply reassert th@revious argument because they disagree with the Court’s decision.
See Ralph Oldsmobile In@001 WL 55729at *4 (“[A] party that offers only arguments
rejected on the initial motion does not meet theoae requirement of § 1292(b).”).

Thus, County Defendants have failedrteetthe second statutory prerequisite for
certification of an interlocutory appeal.

C. TheFact That an Interlocutory Appeal Could Advance the Ultimate
Termination of theLitigation IsImmaterial Because the Previous Two
Prongs of the Statute Are Not Satisfied

“An immediate appeal is considered to advance the ultimate termination of the litigation
if that ‘appeal promises to advance the time for trial or to shorten the time cefquitgal.” In
re Oxford Health Plans, Inc182 F.R.D. 51, 53 (S.D.N.Y. 1998) (quoting 16 Charles A. Wright
& Arthur R. Miller, Federal Practice and Procedure § 3238032 (2d ed. 1996)). Even though
an appeal in this case does have the potentiaékt § reversal, which would result in dismissal
of the lawsuit, County Defendants have already failed to satisfy the fostatutory
requirements. Since the statutory criteria are conjunctive, satsfadtthis one prong is
insufficient. See Grus 2012 WL 3306166, at *1.

Accordingly, the Court finds that County Defendamésjuest for certification fails to

Reportat 6, 89. It was rather the confluence of thosextraordinary circumstanceshat, when taken together,
tolled the limitations period here.



meet the stringent “burden of persuading the court . . . that exceptional circumstances justify a
departure from the basic policy of postponing appellate review until after the entry of a final
judgment.” Inre Prudential Lines, Inc., 59 F.3d 327, 332 (2d Cir. 1995) (alteration in
original) (quoting Coopers & Lybrand, 437 U.S. at 475) (internal quotation marks omitted).
III.  Conclusion

For the foregoing reasons, County Defendants’ motion for certification of an
interlocutory appeal is DENIED. Moreover, as County Defendants’ motion for certification is
denied, the Court need not address County Defendants’ motion for a stay pending interlocutory
appeal, which is DENIED as moot.

The Clerk of the Court is respectfully directed to terminate the motion (Docs. 21, 23).
It is SO ORDERED.

Dated:  March 31,2014
New York, New York

<A

Edgardo Ramos, U.S.D.J.
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