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DONNELL BAINES,

Plaintiff, : 10-CV-9545(JMF)

-V- : OPINIONAND ORDER

THE CITY OF NEW YORK et al.,

Defendants.

JESSE M. FURMANUNnited States District Judge:

Plaintiff Donnell Baineswho is proceedingro se was convicted in New York State
court offirst-degree rape, sex trafficking, and promoting prostitution, and sentenced tdharore t
forty yearsin prison. In this case, he sues various officers ftearNew York City Police
Department (the “Officer Defendantsiind Kimberly Mitchell a woman he was convicted of
assaultingcollectively, “Defendants’)pursuant to Title 42, United States Code, Section 1983.
Against the Officer DefendantB]aintiff appears to assertaims for unlawful entryexcessive
force,and unreasonable search in violation of the Fourth and Fourteenth Amendmevel,as
selective enforcement of the laws in violatiortleg EquaProtection Clausef the Fourteenth
Amendment. In additiorggainst all Defendants, he assartdaimfor deprivation of property in
violation of the Due Process Clause of the Fourteenth Amendmefdraswhspiray to violate
his civil rights The Officer Defendantsow moveto dismiss all claims except ftre excessive

force claim. SeeDefs.” Mem. Law Supp. Mot. To Dismiss Second Am. Compl. Pursuant Fed.
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R. Civ. P. 12(b)(6) (Docket No. 98) (“Defs.” Mem.”) 2 & n.2)For the reasons that follow, the
motion is granted in part and denied in part. Additionally, although Plaintiff has netryetd
Mitchell, the Courtsua spont@ismissesll claims against her.
BACKGROUND

Before describing the relevant background, the Court must adeiegseliminary
matters. First, the Officer Defendants sugglest the Court shouldisregardsome allegations
in the Second Amended Complai(fSAC”), on the ground that thégirectly contradict the
facts pleaded iRlaintiff's earlier complaints. (Defs.” Mem. 13-14, 18). It is true that &Court
maydisregard the factual allegations in an amended complaint whé&amafg*blatantly
changes” his story to “directlgontradict[]” his earlier pleading<€.g. Colliton v. Cravath,
Swaine & Moore LLPNo. 08CV-400 (NRB), 2008 WL 4386764, at *6 (S.D.N.Y. Sept. 24,
2008)(internal quotation marks omittedff'd sub nomColliton v. Cravath, Swain & Moore
LLP, 356 F. App’x 535 (2d Cir. 20093ee, e.g.Wallace vNYCDept of Corr., No. 95CV-
4404, 1996 WL 586797, at *1-2 (E.D.N.Y. Oct. 9, 19@6iyregarding the assertion in an
amended complaint that an action was taken pursuant to an official policy be@osgittal
complaint contended that the action was an aberration from that policy). Holtleeenore
usual and benevolent option is to accept the superseded pleadings but allow the faztfinder t
consider the earlier pleadings as admissions in due couseris v. Hamilton No. 96CV-
9541 (DAB), 1999 WL 311813, at *2 (S.D.N.Y. May 17, 1998 als&ermanshah v.
Kermanshah580 F. Supp. 2d 247, 266 (S.D.N.Y. 2008) (noting that courts typically disregard

subsequent pleadings only where they are “blatant” or “directly contradiet®opposed to

1 This is the second motion to dismiss filed in thisecaThe Court previoustyranted a
motion to dismiss all claims against the City of New YoBeeBaines v. City of New Yarklo.
10-CV-9545 (JMF), 2014 WL 1087973 (S.D.N.Y. Mar. 19, 2014).



merely “inconsisterit(internal quotation marks omitteéd)Here, the Court will follow the latter
course.For one thing, the discrepancies between the SAC and Plaintiff's earliemgisade
not the sort of “blatafit . . .contradicfions]”’ that have caused other courts to disregard
allegations in amended pleadind3olliton, 2008 WL 4386764, at *6For another, Plaintiff is
proceedingro se so his pleadings “must be held to less stringent standards than formal
pleadings drafted by layers:” Erickson v. Parduss51 U.S. 89, 94 (2007) (quotigstelle v.
Gamble 429 U.S. 97, 106 (1976)). Thube bettepptionis to treat the SAC as the sole
operative pleading for purposes of this motion, without prejudice to the Officer Retsnd
arguing “in due course” that the earlier pleadings should be treated assathsisBarris,
1999 WL 311813, at *2.

Second, in moving to dismiss, the Officer Defendants rely on police reports degcribi
Mitchell’s allegations that Plaintiff assaulted hé€E.g.Defs.” Mem. 2, 3, 14, 22-2@iting Decl.
Matthew Bridge Supp. Defs.’ Partial Mot. To Dismiss Second Am. Compl. (Docket No. 97),
Exs. B & C). On a motion to dismiss, however, a court may consider only materials of which it
may take judicial notie or that were attached to the complaint or incorporated by refer8aee.
e.g, City of Pontiac Policemén & Firemeris Ret. Sys. WBS AG 752 F.3d 173, 179 (2d Cir.
2014);Anderson v. Rochester-Genesee Reg’l Transp. A8RA.F.3d 201, 205 n.4 (2d Cir.
2003). In this case, the police reports at issue were neither attached as &xhilait referenced
in, the SAC, and Plaintiff's passing mention of Mitchell’'s assault allega(saeSAC {56),
which were detailed in one of the police repagsnsufficient toincorporate iinto the SAC
such that it may be considered on a motion to disn8egSahu v. Union Carbide Corb48
F.3d 59, 67 (2d Cir. 2008) (holding that limited references are insufficient tgporede

documents or exhibits into the complaint). Thus, the Court may not, and does not, consider the



reports indecidingthe Officer Defendants’ motionAvalos v. IAC/InteractivecorpNo. 13CV-
8351 (JMF), 2014 WL 5493242, at *3 n.1 (S.D.N.Y. Oct. 30, 2014).

Accordingly, the following facts, presumed to be true for purposes of this mat®n
taken fromthe SAC and public documents of which the Court may take judicial no8ee.
Karmely v. Wertheime737 F.3d 197, 199 (2d Cir. 2013ge also McNamee v. Clemgn62 F.
Supp. 2d 584, 592 n.1 (E.D.N.Y. 2011) (noting that a court may take judicial notice of an
indictment,but not for the truth of the allegations contained ther&iowery v. Home Deppt
No. 13CV-3957 (JPO), 2014 WL 5151402, at *1 n.2 (S.D.N.Y. Oct. 14, 2014) (noting that a
court may take judicial notice of a verdict in a criminal trigd)]liams v. City oN.Y., No. 07-
CV-3764 (RJS), 2008 WL 3247813, at *2 & n.3 (S.D.N.Y. Aug. 7, 2Q2&ing judicial notice
of the plaintiff's incarceration and the term of his sentence based on the Inolatp website
of the New York State Department of Correns and Community Supervision). Plainsff’
claims all arise fronnteractions involving him and Mitchell, who lived with (and, although not
expressly alleged in the SA@as presumably romantically involved with) Plaintiff for about six
months beginning in April 2009. (SAC 11 13-14, 1P)aintiff alleges that, m October 1, 2009,
Mitchell moved out of Plaintiff's apartmentld( 11 15, 17). A few weeks later, on October 18,
2009, Mitchell called Plaintiff to tell him that she was outside his aparfraecdmpanied by
multiple police officersandaskedpermission te@nter andetrieve hebelongings. If. 1118-

20). Plaintiff consented, at which poiitchell and the officers removedd! her remaining
possessionom hisapartment (Id. 120-24).

On October 21, 20094itchell called Plaintiff and askegermission to come over “for a

‘social visit.” (Id. § 27). Plaintiff agreed, but when Mitchell was in his apartment, he told her

that she could not stay in the apartment when he was not there and that if she wanted to com



over “for a ‘social visit,” she “would be required to call well in advance of cgnower to seek
Plaintiff's permission.” Id. 1 28). Fronthat dateo December 7, 2009, Mitchell was “an
‘infrequent visitor” to Plaintiff's apartment, “knowing full well during this emtiperiod that she
had no authority over Plaintiff's residenceld.(] 3Q. OnDecember 7, 2009, for reasons that
are not clegrMitchell was at Plaintiff's apartment and allegedly got into a physical fight with
Plaintiff's thengirlfriend. (d. 1930-31). Plaintiff kickedMitchell out of his apartment and told
hernotto return as she was leaving, Mitchell told Plaintifat she was going to have him and
his thengirlfriend arrested (Id. 11 32-33. The next afternoomitchell and two merassociated
with Mitchell threatened Plaintiff multiple times, bodim the telephone and in persoid. (
1934-39). Amongother things, Mitchell “threatened Plaintiff's safety,” telling him that she was
going to arrange to have him beaten up and robbed; sh@d$laintiff that she was going to
lie to the police, by informing them “that it was Plaintiff who assaultedthereby having
Plaintiff arrested.” Ig. 1 34).

On the evening of December 8, 2009, Plaintiff received a call from Mitchellywalo
outsde his apartment and requestes permission tenter the apartment to retrieve her
possessions (despite the fact that she had allegedly removed all of her posse<3ctober).
(Id. 1744-49. Mitchell was apparently accompanieddtyleast some of treame policefficers
— the Officer Defendants here- whohad escorted her to remove her Ingiogson October
18, 2009. Id. 1 47). Plaintiff refusedtelling Mitchell and the accompanying officers that she
no longer had any possessions in his apartméty @6). One of the officers— Defendant
Brian White — then took the phone and told Plaintiff that Mitchell had a copy of the keys to the
apartment and hadld the policeghatshelived in the apartment and that stred Plaintiffwere

in a romantic relationship.Id. 1 49, 5). Plaintiff denied that he and Mitchell were in a



relationship and@sked the officer to arrest Mitchell for possessiisgkeys,asserting that they
werestolen property. Id. 1 57). Over the phone, Plaintiff thdreardOfficer White ask Mitchell
whether she still lived in the apartment, to which Mitchell responded “No, not any[sicjre
but my belongings are up there and he assaulted rte.{ $6).

Shortly thereafteRlaintiff heard his doorknob rattle and, upon realizing Defendants
were at the door, again refused to consent to their entry into the apartment aededreacall
the police if they did not leaveld( 1164, 66-67). The Officer Defendants then used the keys to
open the door and forced their way iRt@intiff's gpartment, whereupon one of théiCers
immediately placed Plaintiff in handcuffgld. 1 6871). Plaintiff alleges thathe (ficers
pinned him down and handcuffed him in “a jerking fashion, which caused Plairgifffer
pain.” (Id. 1972-73). They then pulled him to his feet by the handcuffs and twisted his arms
behind his back, causing a “loud ‘popping’™ sound in his shoulddr.{{ 75-7§. Shortly
thereafteran Officer told him tdhave a seat, angllled downward on theuffs “with enough
force to slanthe Plaintiff down on the floor,” causing injuries to his back and thiggh.81).

After Plaintiff wasdetained, another officer entered the room and asked whether the
officers had searcheddmtiff’'s apartment for weapan (d. 9 84). They reported that they had
not. (d.). When Plaintiff protested that the officers did not have permission to search his
apartmentpne of the officers then went out to the hallway where Mitchell was waiting and
asked for lkrpermission to search the apartment, which she granigd[@86-88). According
to Plaintiff, the Officer Defendants therrdnsack[ed] the apartment, searching it frorfidp-
to-bottom.” (Id. 11 9192).

Followingthe search, Plaintifivas takerfrom his apartment to tHecal police station,

where hewas placed in a holding cellld( 111101, 103, 106) One of the Defendants, Officer



Robert O’'Donoghue, informellaintiff thatother officers would be escorting Mitchell back to
his apartment so that she could retrieve her belongingsy £09). When Plaintiff asked
Officer O'D onoghuéo intercede to stop Mitchell from taking his propethe officertold
Plaintiff that there was nothing he could do and that Plaintiff's only remedy was to binlg a ¢
suit against Mitchell.(Id. §111-12). Plaintiff was released from custodtér that evening
upon returning to his apartmehgfound that several valuables had been taken from his
apartment. I¢l. 11114415).

On November 10, 2010early a year after the events at issue in this édamtiff was
indicted on charges, includirigst-degree rape, sex trafficking, and assatémmingfrom his
interactions with Mitchell in December 200%6eeBridge Decl., Ex. H). Shortly thereafter, on
December 17, 2010, Plaintiff filed the instant action. (Compl. (Docket NoTBE case was
stayed dring the pendency of Plaintif’criminal proceedings, which culminatesh October
24, 2012 with Plaintiff's convictionby a jury of among other things, firstegree rape, sex
trafficking, promoting prostitution, arassault arisig from the December 2009 eventdBridge
Decl. | 8;id., Ex. F, seeDocket No. 24 According to the New York State Department of
Corrections and Community Supervision, Plaintiff's aggregate minimum prisomesefde
those convictionss forty-two yearsten months, antbur days— meaning that his earliest
possible release date is May 13, 20S&elnmatePopulation Information SearglNew York
State Department of Correct®and Community Supervisidnmatelnformation,
http://nysd@cslookup.docs.nygoV/ (last visitedJune 8, 2015)He is currently incarcerated at

Five Points Correctional Facility.Id().



LEGAL STANDARDS

In evaluating a motion to dismiss pursuanRtde 12(b)(6), the Court mustccept all
facts set forth in the complaint as true and draw all reasonable inferences aarih#’ plfavor.
See, e.gBurch v. Pioneer Credit Recovery, In651 F.3d 122, 124 (2d Cir. 2008). claim will
survive aRule12(b)(6) motion, however, dnif the plaintiff alleges facts sufficient “to state a
claim to relief that is plausible on its fac&&ll Atl. Corp. v. Twombly550 U.S. 544, 570
(2007). A claim is facially plausible “when the plaintiff pleads factual content that alltne
court to draw the reasonable inference that the defendant is liable for theduidcalteged.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citifigvombly 550 U.S. at 556)A plaintiff must
show “more than a sheer possibility that a defendastacted unlawfully,id., and cannot rely
on mere “labels or conclusions” to support a claimpmbly 550 U.S. at 555If the plaintiff's
pleadings “have not nudged [his or her] claims across the line from conceivable tblglausi
[the] complaint musté dismissed.”ld. at 570. Here, because Plaintiff is proceedim® se his
Complaint “must be held to less stringent standards than formal pleadings Oyelffbed/ers.”
Erickson 551 U.Sat 94 (internal quotation marks omittedNonetheless, pro selitigant must
still state a plausible claim for reliebee, e.gWalker v. Schult717 F.3d 119, 124 (2dir.
2013). Thus, the Coug™duty to liberally construe a plaintif§ complaint is not the equiwait
of a duty to rearite it.”” Geldzahler v. N.Y. Med. Cql663 F. Supp. 2d 379, 387 (S.D.N.Y.

2009) (quoting 2 Moore Federal Practice B2.34[1][b], at 12-61).



DISCUSSION

Plaintiff alleges that th©fficer Defendant€ommittedthree categoriesf constitutional
torts? First, he contends that they violated his Fourth Amendment rights by unreasonably
entering and searching his apartment without his consent. Séeoaskertthatthe Officer
Defendants— and Mitchell— violated his due procesights bytaking his property. And third,
heaversthatthe Officer Defendantgiolated his equal protectiaights byarresting him and not
arrestingMitchell. In addition, e claims thathe OfficerDefendant@ndMitchell conspired to
deprive him of hizonstitutionakights. The OfficerDefendardg argue that all claims against
them should be dismissed, either on the grabatPlaintiff failsto statea claim orthatthey are
entitled to qualified immunity.The Court considersach category of Plaintiff's claims in turn
A. Thelnitial Entry

The Court begins with Plaintiff's claim that the Officer Defendamisial entryinto his
apartmenbn December 8, 2009iolatedhis rights under the Fourth Amendme(BAC 167-
68;Pl.’s Mem 7-20. “It is well settled under the Fourth and Fourteenth Amendments that a

search conducted without a warrant issued upon probable cause is ‘per se unreasoaable subj

2 Plaintiff in his memorandum acknowledges that he is not asserting claims for “mslicio
prosecution, false imprisonment, or any other New York state law claifmk’$ lem. Law
Opp’n Defs.” Mot. To Dismiss Second Am. Compl. Pursuant Fed. R. Civ. P(@pR(bocket

No. 103) (“Pl.’s Ment) 6). In addition, although he does not squarely renounce a claim for
false arrest, he appears to have abandoned that claim as well. In any casé'sRlamti€tion,
which he concedes has not been overturitel] precludes any claim for malicious prosecution,
false imprisonment, or false arre§ee Heck v. Humphreyl12 U.S. 477, 486-87 (1994);
Poventud v. City of N.Y750 F.3d 121, 130-31 (2d Cir. 2014) (en baMggnotta v. Putnam
Cnty. Sheriff 13-CV-2752(GBD) (GWG), 2014 WL 705281, at *5 (S.D.N.Y. Feb. 24, 2014)
(“The commonlaw rule, equally applicable to actions asserting fafsest falseimprisonment,

or malicious prosecution, was and is that the plaintiff can under no circumstarmes i€he
was convicted of the offense for which he was arrested because where law esrib@i@oers
have made an arreshe resulting convictiors adefense to a § 1983 action asserting that the
arrestwas made without probabdause’ (internal quotation marks omitted)).



only to a fewspecificallyestablished and wetlelineated exceptions.’Schneckloth v.
Bustamonte412 U.S. 218, 219 (1973) (quotikgtz v. United State889 U.S. 347, 357 (1967)).
One such exceptias an entry or seardhat is performed with the consent afegdent or of ‘a
third party who possesses common authority over the premiiasois v. Rodriguez497 U.S.
177, 181 (199Q)seeGeorgia v. Randolpib47 U.S. 103, 109 (2006) (noting tHahe jealously
and carefully drawn exception [to th@arrant requement recognizes the validity of searches
with the voluntary consent of an individual possessing authority” (internal quotatiks arat
citations omitted))

A third partyhas authority teonsent to a sear¢hif two prongs are present: first, the
third party had access to the area searched, and, second, either: (a) commady avéinohie
area; or (b) a substantial interest in the area; or (c) permission to gain"actested States v.
McGee 564 F.3d 136, 139-40 (2d Cir. 2009) (quotuhgjted States v. Davi967 F.2d 84, 87
(2d Cir. 1992). Additionally, “even if a third party lacks actual authority to consent to a search
of a particular area, he still may have apparent authority to consent to the’sééwohe v.
Andrenqg 505 F.3d 203, 209 (2d Cir. 2007). A third party has apparent authority wieefatts
available to the officer[s]. . [would] warrant a man of reasonable caution in the belief that the
consenting party had authority over the premis@&otriguez497 U.S. at 188 (ternal
guotation marks omitted). Significantly, however, a party — whether possestiagjaghority
or apparent authority -eannot authorize a search as to a physically present and objecting tenant.
See Randolplb47 U.S. at 12(accord Moore 505 F.3d at 209. That i,two peoplewith
common authority over a property are present and one consents to a search, but the other
immediatelyobjects, the search is unreasonaddo the objecting partyseeRandolph 547

U.S. at 120.

10



Applying those principles herPJaintiff plainly states a valid Fourth Amendment claim
with respect to the Officerinitial entry into his apartment. Plaintiff allegémt he was
physically present at the scene and express$iised taallow the Officer Defendant® enterhis
apartment (SAC 166-67). If those allegations are true, and the Court is required to assume
they arethen theOfficer Defendantsinitial entrance violated the Fourth Amendmiéas to
him,” Randolph 547 U.S. at 120egardless of wheth&itchell consentedPl.’s Mem. 13).

That is, his‘refusal of consent to search abrogated the consent giviitohell],” and the
SAC thus states a plausilifeurth Amendmentlaim, at least for the purposes of the Officer
Defendants’ motion to dismis#Jnited States v. Andin@68 F.3d 94, 100 n.5 (2d Cir. 2014);
Mangino v. Inc. Vill. of Patchogu&39 F. Supp. 2d 205, 243 n.33 (E.D.N.Y. 2010).

The Officer Defendants do not seriously argue otherwise. Instead, theyleagtreet
are entitled to qualified immunity because a reasonable officer in theirgpestbuld have
believed that he was entitled to enter the apartment over Plaintiff's objectiomsdat pMitchell,
the alleged victim of domestic violence. (Defs.” Mem:1B]l Defs.” Reply MemLaw Further
Supp. Partial Mot. To Dismiss Second Am. Compl. (Docket No. 106) (“Defs.” Reply M&m.”)
6). Qualifiedimmunity shields government officials from civil suits for damages “insofar as
their conduct does not violate clearly established statutory or constituigal of which a
reasonable person would have knowHhlarlow v. Fitzgerald 457 U.S. 800, 818 (1982). To
gualify as“clearly established,” a right “must be sufficiently clear that every reasontiicialo
would have understood that what he is doing violates that rigReithle v. Howards— U.S.

—, 132 S. Ct. 2088, 2093 (2012) (internal quotation marks omitedRaspardo v. Carlone
770 F.3d 97, 113 (2d Cir. 2014). Put another way, existing precedent of the Supreme Court and

Second Circuit “must have placed the constitutional question . . . beyond deliatlumhoff

11



v. Rickard — U.S. —, 134 S. Ct. 2012, 2023 (2014) (internal quotation marks omifi&e).
inquiry “must be undertaken in light of the specific context of the case, not as a bneaal ge
proposition.” DiStiso v. Cook691 F.3d 226, 229 (2d Cir. 2012) (internal quotation marks
omitted). Further, in the Rule 12(b)(6) contexhefacts supporting thdefense ofjualified
immunity must appear on the face of the complaint; even then, a notismissnay be
granted onlyf the plaintifffails to plausiblyallege eclaimfor relief. See, e.gLooney v. Black
702 F.3d 701, 710 (2d Cir. 201McKenna v. Wright386 F.3d 432, 436 (2d Cir. 2004).

In this case, the Officer Defendants’ arguments relgliota in Randolph the Supreme
Court’s decision holding tha search condualeon the basis of a tenant’s consent is
unreasonable as to a physically present and objectitgnemt Responding to criticism from
the dissent that that holding would jeopardize the victims of domestic violence, thes@ted
that its decision

ha[d] no bearing on the capacity of the police to protect domestic victinio. . .

guestion has been raised, or reasonably could be, about the authority of the police

to enter a dwelling to protect a resident from domestic violence; so long as they
have good reason to believe such a threat exists, it would be silly to suggest that
the police would commit a tort by entering, say, to give a complaining tenant the
opportunity to collect belongings aget out safely, or to determine whether

violence (or threat of violence) has just occurred or is about to (or soon will)

occur, however much a spouse or othetes@nt objected. . The undoubted

right of the police to enter in order to protect a victim, however, has nothing to do

with the question in this case, whether a search with the consent of tereano-
is good against another, standing at the door and expressly refusing consent.

Randolph 547 U.S. at 118-19. Relying on that passageQffieer Defendants argue that
reasonable officer in their positions might have believed that he or she was adthoenter

Plaintiff's apartment to accompaiitchell. (Defs.” Mem.11-15.3

s The Officer Defendantalso contend that a reasonable officer could have understood

N.Y. C.P.L. 530.11(6), which requires that the police inform a domestic violence victitmethat
or she is entitled to police assistance in retrieving his or her “essentiahgleeffects to
sanction their entrance into Plaintifégpartment (Defs! Mem. 14). Their argument is not

12



The Officer Defendants’ argument is unpersuasivignereis nothing inRandolphthat
suggests that law enforcemeficers may enter a private residenaeer the objection of a
physically present residesimply becauséhey are accompanyg an assaulvictim. The
passage at issue expressly concerned “the authority of the police to éwwtdlirag to proteca
residentfrom domestic violence.’Randolph 547 U.S. at 118&mphasis added)And the
Court’'sconfidence that its holding would not jeopardizetims of domestic violenceas based
on its assumptionthat most victins would haveactualauthority to authorizan officer’s
entrance and search or that exigent circumstamoakl authorize the officers’ entry — if not
both. See, @, id. at 118 (stating that “it would be silly to suggest that the police would commit
a tort by entering, say, to give a complainiegantthe opportunity to collect belongings and get
out safely, or to determine whether violence (or threat of violence) has qustextor is about
to (or soon will) occur, however much a spousetber cetenantobjected.”(emphasis added));

id (noting that “[n]o question has been raised, or reasonably could be, about the authority of the
police to enter a dwelling to protect a resident from domestic violen@® .long as they have
good reason to believe such a threat eXigEmphasis added)). In other words, despite the

Officer Defendants’ suggestions to the contr&gndolphdid not establish a broamckw

persuasive. As discussed beldle provision merely requires that the police provide a victim
with notice; it does not authorize any affirmative steps by the plicetrieve a victim’s

personal effects Moreover, a state statute obviously cannot override the protections of the
Fourth Amendment. Accordingly, no reasonable officer could have understood the provision to
carve out an exception to the Fourth Amendment.

4 The OfficerDefendantsargument igoremisedon Mitchell being a vitm of domestic

abuse. Given Plaintif§ criminal convictionthatpremiseappears to be well founded. But, on a
motion to dismiss, the Court may not consiBtintiff's conviction for the truth of any matters
assertedand the only l&egation relating talomestic violencén the SACis Mitchell’s statement
to Officer White that Plaintifhad previoushassaulted her(SAC 156). Nevertheles$or the
purposes of resolving this motion, the Cassumsthat Mitchellwas the victim of domestic
abuse— and that the Qicer Defendant$ad reason to believe that she was such a victim.

13



domestieviolence exception to the Fourth Amendment prohibition on warrantless searches.
That is, nothing irRandolphsuggests that an officer may anéeresidence to accompany a party
who does not have actual or apparent common authority over that residence aaiskeatst
exigent circumstancesSeg e.g, Ryburn v. Huff— U.S. —, 132 S. Ct. 987, 990 (2012) (stating
that a“‘reasonable police officezould read [the line of cases culminatindgiandolph to mean
that the Fourth Amendment permits an officer to enter a residence if iter bfhs a reasonable
basis for concluding that there isiamminent threabdf violence.” (emphasis addeg¥ee als
United States v. Siku488 F. Supp. 2d 291, 307 (W.D.N.Y. 2007) (requiring exigent
circumstances to justify a police officer’s entrance into a home to protexttra @f domestic
violence) cf. Khalil v. Moorg No. 10€V-859 (JCH), 2011 WL 5910088t *3-4 (D. Conn.

Nov. 28, 2011) (upholding a search where a victidarhestic violenc@éadactual authority to
consent).

Even if thedictain Randolphcould be reasonably reatbre narrowly — to suggest that
an officer nay enter a residencejthout regrd forexigent circumstances, so long as they are
accompanying a domestic abuse victim with actual or apparent authority tatcengenould
not aid the Officer Defendants here. Treating the allegations in the SAt&aad the Court
must, there ismbasis to conclude thititchell hadactual or apparent authority ¢onsent tahe
entry andsearch of Plaintiff's apartmenin arguing otherwiseghe Officer Defendantsoint to
the fact thaMitchell possessed keys to the apartmébtefs.” Mem. 13) But while the
possession of keysan support a finding of apparent authority in some circumstaseesg.q.
Krug v. Cnty. of Rennselaedo. 04CV-0640 TJM) (DRH), 2010 WL 3937319, at *5
(N.D.N.Y. Oct. 5, 2010) (concluding that the possession of ke van was sufficient to create

apparent authority toonsent to a seard the van) it does not necessatrily justify such a

14



finding, see, e.g.Stoner v. California376 U.S. 483, 485, 490 (1964) (holding that a hotel
manager cannot consent to a search of the room of a guest even tihoargggar possessed a

key to that roorj1 Chapman v. United State365 U.S. 610 (1961) (holding theatandbrd could
notauthorize the search ofanted housge Further, in this case, Plaintiff alleges that he

explicitly told the Officer Defendants that Mitchelb longer lived in the apartment and thhé
explicitly confirmed that informatian (SAC 1 49,56, see also id. 97 (stating that at least one

of the officers present on the night of December 8, 2009, was also present when Kiosteel|

her possessions out of the apartment on October 18, 2009, and therefore knew that she no longer
lived there). In light of those allegations, it cannot be said that an officer “of reasonable
caution”would have believethat Mitchell *had authority over the premisesRodriguez 497

U.S. at 188 (internal quotah marks omitted)see alsdVloore, 505 F.3d at 206, 210 (concluding
that a woman who explicitly represented that she did not have actual authoripadveafrthe
residence could not authorize a search, even though she had removed the locks to thaepart of t
residence).

The Officer Defendantsontendhat it was reasonable for them to rely on Mitchell’s
earlier statement that she lived in Plaintiff's apartment and to disrbgatdter statements,
made in the presence of her abuser, that she no livegtthere (Defs.” Mem. 13Defs.’

Reply Mem. 23). But there is nothing in the SAC that would explain Mitchell’s subsequent
recantation of her statement that she lived in the apartment; she was not tHoaagyPlaintiff
and she was accompanied by several officers, mitigating any concemgshbave hadabout
her immediate safety. It may well be the case that the Officer Defendaniis asubsequent
stage of the case, show that it was reasonable for them tnifglgn her earlier statemeand

discount her later one (or that the Officer Defendants had some other validblizdisve that
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they had authority to enter the apartment), but the Court cannot reach that coratltts®n
stage of the caseAccordingly, for the purposes of this motion, the Court must concludéhthat
Officer Defendantsinitial entry into Plaintiff’'s apartment “constitute[d] a violationadéarly
established law, and no objectiveasonabl@ublic official could have thought otherwise.”
Coggins v. Buonora/76 F.3d 108, 114 (2d Cir. 2015). The Officer Defendants’ motion to
dismiss Plaintiff's claim based on the initeltryinto his apartmen therefore DENIED.
B. The Search

Next, Plaintiff contends that, once inside his apartmgr@Qfficer Defendantslso
violated the Fourth Amendment by conductagearch far in excesstbi limited protective
sweep authorized bylaryland v. Buie494 U.S. 325 (1990)Pl.’s Mem. 1819). In Buie, the
Court concluded that poliagficers“could, as a precautionary matter and without probable
cause or reasonable suspicion, look in closets and other spaces immediately atipipiage
of arrest from which an attack could be immediately launchitl.at 334. But aBuiesearch is
approprate only Where entry was made by police pursuant to lawful processted States v.
Hassock 631 F.3d 79, 85 (2d Cir. 2011) (internal quotation marks omitted), “such as an order
permitting or directing [a police] officer to enter for the purpose ofggtotg a third party,”
United States v. Miller430 F.3d 93, 98 (2d Cir. 200%ge alsdJnited States v. Fadul6 F.
Supp. 3d 270, 282-86 (S.D.N.Y. 2014) (discussing the Second Circuit’s applicaBare tf
warrantless searches performed with an iftaatls consent). Moreover, as tBaie Court made
clear,“a‘protective sweep’ is a quick and limited search of premises, incident to areadest
conducted to protect the safety of police officers or others. It is narrowlyednb a cursory

visual inspection of those places in which a person may be hiding.” 494t3X%..
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Plaintiff's search claims cannot be dismissed at this stage for two redSmisthe
Court has already concluded tiRaaintiff adequately statesclaim of unlawful entry. If the
police officers illegally entered Plaintiff's apartmégand they had no reason to believe, after
entering the apartment, that Mitchell had authority to consent to a seavetld follow that
they werenot in the apartment “pursuatatlawful proces$and, thusthat their protectiveweep
wasinvalid. Second, and in any eveRtaintiff allegeshatthe Officer Defendants
“ransacked” hisapartment as part of a “tép-bottom” search. (SAC 91). Those allegations
aremore than sdicient to statea claim that th©fficer Defendantssearch extendeokyond the
“cursory visual inspection of those places in which a person may be hpbngittedby Buie
494 U.S. at 327. Anbecause “the law regarding protective sweeps was ‘clesriplished
under BuieandMiller] at the time of the officeronduct in this case,” the Court concludes that
the Officer Defendantarenotentitled to qualified immunityat least for the purposes of this
motion. Palmieri v. Kammerer690 F. Supp. 2d 34, 47 (D. Conn. 2010).
C. The Second Entry

Plaintiff also asserts an unlawful entry claim based on the Officer Defeshdaoond
entryinto hisapartment, which occurretdhile he was detained at the police station. (SAC
11109, 113).1t is true that inFernandez v. California— U.S. —, 134 S. Ct. 1126, 1134 (2014),
the Supreme Court held tHaandolph’srequirement of céaenant consent does not appligere
the cotenant wasiot physically present at the time of the sepeolen when the etenant “was
absent only because the police had tdkenaway.” NeverthelessPlaintiff's claimbased on
the second entry cannot be dismissed because, as discussed above, the Court canrededy —
on the current record — that Mitchell had actual or apparent authority to consentdoahe s

entry. That is, although the holdim Randolphdoes not apply where, as here, an objecting
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tenant is absent from the scene (at ledmre the police were objectively justified in removing
the tenant from the premisé®rnandez134 S. Ct. at 1134the OfficerDefendants were not
allowedto enter Plaintiff’'s apartment unless they had a warrant or an exception tarthatw
requirement applied. Therens suggestion that the Officer Defendants went and obtained a
warrant. Instead, they contend thia consent exception applies becadgehell authorized
them toenter the apartmen{Defs.” Mem. 15-16) But the Court has already determined that
based on the limited record before the Courititehell lacked actual or apgpent authority to
consent to their entry. Thus, the Court concluties Plaintiff states a valid Fourth Amendment
claim with respect to the Officer Defendants’ second entry into his aparteesetla
D. Due Process

Plaintiff also alleges that the Officer DefendapésmittedMitchell to deprive him of
property withoudue process of lawy alloving Mitchell into his apartment while he was
detained at the police statimsy that they could “confiscate various items of Plaintiff's personal
property.” (SAC 11114, 127; Pl.’s Mem. 20 Not all deprivations of private property by a state
actor, however, give rise to a claim under Section 1983. Specifically, thereemnsttutional
violation, and, thus, no Section 19&bility, if the deprivation was the result of a “random
unauthorized” act and state law providedadequate poseprivation remedyBeechwood
Restorative Care Ctr. v. Leed$36 F.3d 147, 156 (2d Cir. 2006) (internal quotation marks
omitted);see also Hudson Palmer 468 U.S. 517, 533 (1984) (holding that thientional
deprivation of propertys not actionable under Section 1983hére is aneaningful post-
deprivation remedy available under state la)deprivation is “randomgnd unauthorized”
when it is not performed pursuant to “an established state proced@eechwood436 F.3d at

156 (internal quotation marks omitteddn addition, even when not sanctioned byestablished
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state procedure, a deprivation performed by gtthanking official” with “final authority over
significant mattersWwill not be considered random and unauthorizédBlasio v. Novellp 344
F.3d 292, 302 (2d Cir. 2003) (internal quotation marks omitted).

In this case, Plaintiff contends that the segzof hisproperty was not “random and
unauthorized” because it was done pursuant to N.Y. C.F/RB081(6), whib provides that
victims of domestic violence must be given notice statiad as a victim of domestic violence,
“you may request that the officer assist in providing for your safety and thatiothildren,
including providing information on how to obtain a temporary order of protection. You may also
request that the officer assist you in obtaining your essential perstawas'e{SAC 1114, 127;
Pl’s Mem. 20-21). By its terms, howev#re statute deals only with notice, and, at most, it
authorizs retrieval of a victim’ewn personal effects; it does not author@zpolice officer to
allow an alleged victim to take property from his or her alleged abuser. Hlausjff fails to
identify an established policy pursuant to which the alleged deprivation took jreaedition
there is no suggestion in tBAC thatany of the Officers Defendants who consist of a
sergeant, a detective, and several officers (Defs.” Mem- B)a “high-ranking official” with
“final authority over significant magts.” Cf. Fredricks v. City oN.Y, No. 12CV-3734 (AT),
2014 WL 3875181, at *7 (S.D.N.Y. July 23, 2014) (concluding ttmaiplaintiff had failed to
adequately allege an established state procedure because the complaint lackegationsille
that the defendant, a captain with the New York City Department of Correctafid] any
responsibilities other than merely supsmg’ subordinate correctional officgr Accordingly,
the allegeddeprivation of Plaintiff’'s propertwas, as a matter of lafrandom and
unauthorized.”Becausestatelaw actions for conversion, trespass to chattels, or replevin provide

an adequatpost-deprivation remedy to recover stolen or converted proged$tancati v.
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Cnty. of NassauNo. 14CV-2694 (9 (ARL), 2015 WL 1529859, at *6 (E.D.N.Y. Mar. 31,
2015) (“To the extent that the alleged deprivation was random and unauthorized, Nesta¥erk
law provides an adequate post-deprivatiemedyin the form of a state law cause of action for
conversion, which would fully compensate Plaintiff for her alleged property IpBseiiricks
2014 WL 3875181, at *@same) Plaintiff fails to state a claim against the Officer Defendants
under the Due Process Cladse.
E. Equal Protection

Plaintiff's last substantive constitutional claim is brought pursuant tedo@l Protection
Clauseof the Fourteenth Amendment. Plaintiff contends that the Officer Defendarasedidiis
equal protection rightisy arresing him for assaultbut not arregtg Mitchell for possessinthe
keys to his apartment, which he maintains were stolen property. (SAC {f 119-820). H
advances two theories of liability: first,ahthe Officer Defendants selectively enforced the laws
basel on impermissible criteri@nd, second, that théneated him as ‘&lass of one.” Id.
1 120). To prevail under the first theory, Plaintiff must show “(1) that . . . , compatedtivers
similarly situated, [he] was selectively treated; and (2) that such seleetméent was based on
impermissible considerations such as race, religion, intent to inhibit or punistetioese of
constitutional rights, or malious or bad faith intent to injure a persoirfeedom Holdings, Inc.
v. Spitzer357 F.3d 205, 234 (2d Cir. 2004). To prevail under the second, he “must allege that
(i) no rational person could regard the circumstances of the plaintiff to disfartose of a

comparator to a degree that would justify the differential treatment on the badeggdimate

5 Even if Plaintiffdid state a due process claim, the Officer Defendants would be entitled
to qualified immunity as there appears to be no case within this Circuit thataiseimto

guestion the constitutionality of Section 530.Bee Amore v. Novary624 F.3d 522, 532-34

(2d Cir. 2010) (finding an officer qualifiedly immune for arresting someone pursuargtatute
that remained on the boolesjen thouglhe statute had been declared unconstitutional).
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governmental policy; and (ii) the similarity in circumstancesdiffdrence in treatment are

sufficient to exclude the possibility that the defertdatted on the basis of a mistakeahs

Const. Grp., Inc. v. Gray’25 F.3d 289, 292 (2d Cir. 2013) (internal quotation marks oritted
Both theories fail for the same reason: Plaintiff fails to allege that he was treated

differently from someone who wasgnilarly situatedo him. For purposes of showing selective

prosecution, some courts have held that a plaintiff must allegextnernely high degree of

similarity,” while others have held that a plaintiff must allege only that he mwalasin all

material respectsSee, e.gMissere v. GrossB826 F. Supp. 2d 542, 561 (S.D.N.Y. 2011)

(collecting cases). In the clastone context, “plaintiffs must show an extremely high degree of

similarity between themselves and the persons to whom they comearselles. I1d.

Whatever the context, Plaintiff's allegations fall short, as he was altedealre assaulted

Mitchell — a charge that any reasonable person would regard as far more serious thifitsPlaint

claim that Mitchell, a former ctenant, possessed an unauthorized set of keys to the apartment.

See, e.gNeilson v. D’Angelis409 F.3d 100, 106 (2d Cir. 2005) (holding that two parties were

not similarly situated where they committed different offenses eveghh@asonable persons

might disagee as to which offense was more seriooggrruled on other ground by Appel v.

Spiridon 531 F.3d 138 (2d Cir. 2008)¥ood v. Town of E. HamptoNo. 08CV-4197(DRH),

2010 WL 3924847, at *20 (E.D.N.Y. Sept. 30, 2010) (finding that the plawi$f na@ similarly

situated to another individual who was alleged to have committed less serious misconduct)

Accordingly, Plaintiff's equal protection claims must be and are dismfssed.

6 Even if Plaintiff could show a sufficient similarity for purposes of the selectiv

prosecution theory, his claim would fail because — conclusory assertions aside — he does not
plausibly allege thaheselective treatmeritvas based on impermissible considerations such as
race, religion, intent to inhibit or punish the exercise of constitutional rights,lmiona or bad

faith intent to injure a personFreedom Holdings357 F.3d at 234ee Liang v. City of New
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F. Conspiracy

Finally, the Court turns to Plaintiff's claim that the ©8r Defendantand Mitchell
conspired to violate his constitutional rights. In order to survive a motion to dismiss otica Se
1983 conspiracglaim, a plaintiff ‘must allege (1) an agreement between a state actor and a
privateparty; (2) to act in cacert to inflict an unconstitutional injury; and (3) an overt act done
in furtherance of that goal causing damageSidmbriello v. Cnty. of Nassal92 F.3d 307,
324-25 (2d Cir. 2002)lt is well settled howeverthat claims “containing onlgonclusory,
vague, or general allegationsaainspiracy to deprive a person of constitutiargtits cannot
withstand a motion to dismissGallop v. Cheney642 F.3d 364, 369 (2d Cir. 201(nternal
guotation marks omitted). As courts have emphasized, “the need to guard againsbthe use
conclusory allegations of conspiracy in the context of Section [B9&3Iits against private
actors is particularly compelling. If a plaintiff could overcome a motiatigmiss simply by
alleging in a conclusory fashion a ‘c@nmscy’ between private actors and state actors, these
private actors would be subjected to the substantial cost and disruption incurregbbyslii
the discovery phase of these lawsuits, without any indication whatsoever thatintié pias a
plausble conspiracy claim. Harrison v. New York— F. Supp. 3d —, No. 1@V-1296 (JFB)
(AKT), 2015 WL 1413359, at *20 (E.D.N.Y. Mar. 20, 20Xbjternal quotation marks omitted)
(citing Angola v. Civilettj 666 F.2d 1, 4 (2d Cir. 1981)).

Although Plaintiff repeatedly asserts that Defendants entered an agiteemiolatehis

civil rights (e.g, SAC 159), the SAC is devoid of facts that would renithert allegation

York No. 10C€V-3089 (ENV) (VVP), 2013 WL 5366394, at *11 (E.D.N.Y. Sept. 24, 2013);
John Gil Const., Inc. v. Rivers®9 F. Supp. 2d 345, 353 (S.D.N.Y. 2000) (dismistieg
plaintiff's selective enforcement claim because “vague and speculative stataneents
insuficient to state a claim”aff'd, 7 F. App’x 134 (2d Cir. 2001).
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plausible as opposed to merely conceivalile@ombly 550 U.S. at 570. Moreover, the
allegations that Plaintiff does make avkolly implausible. For example, Plaintiff contends that
Defendants agreed to deprive him of his constitutional rights after they spdieenttfRy
phone and before they entered Plaitgtifpartment building (SAC ] 57, 59; Defs.” Mem. 25).
But, as noted, Plaintiff alleges that Defendants had already hung up the phone wiiemtbdy
theiragreemen(SAC 1 57, 59), and he provides no explanation, much less a plausible
explanation, of how he could have knowraofagreement that was reacloedside of his
presence (Id. § 22). In addition, Plaintiff provides measoror motive forwhy the Officer
Defendants would conspire wilitchell. In fact the SAC allegethat Mitchell told Plaintiff
that she was goin@ lie to the police in order tget him arreste@d. § 34),astatement that
suggests anything but an expectation on her part that the police officers waddcagolate
Plaintiff's constitutional rights Accordingly,Plaintiff’'s conspiracy clainmust be ands
dismissed.
G. Claims Against Mitchell

As noted, the present motion is brought only by the Officer Defendants; in fitcteM
has not yet been served, let alone appedxeverthelessTitle 28, United States Code, Section
1915(e)(2)(B)provides that gourt “shall dismiss’sua spont@ case or claim brought byp&o
seplaintiff if, among other thingshe complaint fails to statea claimupon which relief may be
granted.” Crichlow v. FischerNo. 12CV-7774 (NSR), 2015 WL 678725, at *9 (S.D.N.Y. Feb.
17, 2015) see als®iProjettov. Morris Protective Sery306 F. App’x 687, 688 (2d Cir. 2009)
(summary orderfaffirming a district court’slecision tasua spontelismissthe complaint
againsta non-moving defendafr failure to state a claiwhile resolving a separate defendant’s

motion to dismiss) That iswarrantedhere. Given the Court’s conclusion that Plaintiff fails to
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state a conspiracy claim against the Officer Defendantsonspiring with Mitchell, it
necessarily filows thathis claim against Mitcheltor conspiringwith the Officer Defendants
also fails as a matter tdw. See, e.gArar v. Ashcroft585 F.3d 559, 569 (2d Cir. 2009) (en
banc) (noting thatin order to state a claim for conspiraayplaintiff mug “must provide some
factual basis supporting a meeting of the minds, such that defendants entered into aeragreem
express or tacit, to achieve thelawful end”). And to the extent that Plaintiff alleges that
Mitchell was “a willful participant in joint activity with the State or its agentéited States v.
Price, 383 U.S. 787, 794 (196@)e fails to plausibly allege that there was “a close nexus
between the private actor and state act®efider v. City of Y, No. 09CV-3286 (BSJ), 2011
WL 4344203, at *14 (S.D.N.Y. Sept. 14, 2014¢¢ alsaohnson v. City of N, 669 F. Supp. 2d
444, 450-51 (S.D.N.Y. 2009) (holding that, to state a jagtor daim, “a plaintiff must allege
that the private entity and state actors carried out a deliberate, pre\agusid upon plaor
that their activity constituted a conspiracynoeeting of the minds.” (internal quotation marks
omitted). That is, just as the SAC fails to allege a conspiracy in anything but coryclusor
fashion, it fails to allege facts from which the Court could plausildyv the inferencéthat
[Mitchell] and the [Officer] Defendants had a plan or preareamgnt to violate Plaintiff’s
constitutional rights.”Lienau v. GarciaNo. 12CV-6572 (ER), 2013 WL 6697834, at *7
(S.D.N.Y. Dec. 19, 2013). Accordingly, the Court conclusies sponte¢hat all claims against
Mitchell fail as a matter of law.
CONCLUSION

For the reasonstated abovighe OfficerDefendants’ motion to dismiss is GRANTED in

part and DENIED in part. Specifically, with respect to the Officer DefesdRlaintiff's equal

protection, due process, and conspiracy claims are dismvgigelhis claims under the Fourth
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Amendment — for the allegedly unlawful entries into his apartment and the allegeaiiyfuinl
search— survive. (Additionally, as noted, the Officer Defendants did not move to dismiss
Plaintiff's excessivdorce claim.) Further the Courtsua spontelismisseshe conspiracy and
due processlaimsagainst Mitchell. As theeare Plaintiff's only claims against Mitchelihe
Clerk of the Court is directed to terminate her as a parttyis litigation. The Clerk is also

directed taerminate Docket No. 96 and naail Plaintiff a copy of thi©pinion and Order.

SO ORDERED.
Date June 8, 2015 d&; %./—
New York, New York L/ESSE MEFURMAN
nited States District Judge
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