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/UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

RICARDO RODRIGUEZ,

Plaintiff, 10 Civ. 9570 (PKC) (KNF)
-against-
CITY OF NEW YORK, NYPD OFFICERS MEMORANDUM
OTIS CASEY, CHRISTIAN DURAN, AND ORDER
JOHNATHAN WALLY,
WALTER VALENTIN,
LIEUTENANT CRISPIN MUNIZ,
SERGEANT GERARD LONG,

Defendants.

P. KEVIN CASTEL, District Judge:

This action was tried before a juryMarch 2012. The jury found defendant City
of New York vicariously liable for battery committed by unidentified city employees but found
no liability on the part of the identified individudefendants on any cas. Defendant City of
New York now moves for judgment as a matter of tanin the alternativea new trial. Plaintiff
moves to vacate defendants’ award of costs.ré&asons explained, defendant’s motion is denied
and plaintiff’s moton is granted.

BACKGROUND

The Court discussed tlhackground to this action en earlier opinion denying

plaintiff's motion to amend his complaint to adaonspiracy charge against the above-captioned

individual defendants. Rodiuez v. City of New York2012 WL 178032 (S.D.N.Y. Jan. 18,

2012). Familiarity with that opian is assumed. Briefly, in the early morning of September 26,
2009, plaintiff left a bar in the Bronx, begarimiltig home, and hit several parked cars along

181st Street near Fort Washington Avenue imMadtan. Plaintiff was then arrested for, among
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other things, operating a motor velei while intoxicated. Plaintifflleged that during the arrest,
he felt a sharp pain from the applicatiorhahdcuffs, which caused him to jerk his arm up,
which “caused the arm of the arresting officer tadvegled with the plaintiff.” (Am. Compl. |
14.) Plaintiff alleged that other responding offecdren beat him with #ir batons and kicked
him, even after he was handcuffed and lying on the ground.

Plaintiff filed suit againsthe identified responding officers, unidentified
responding officers, and the City iew York. Plaintif asserted that the officers had battered
him in violation of state lawral that the City of New York wavicariously liable for that
battery. Plaintiff further assertelat the officers had violatedderal law, specifically 42 U.S.C.
§ 1983, by using excessive force against him arfdilang to intervene in excessive force used
by fellow officers.

Defendants were unable to identify alltbé officers who had been present at
plaintiff's arrest. Specificajl, the so-called “SPRINT reportyt radio logs, related to the
incident indicated that officers identified byethodes “34SP88” and “IRT SGT” had responded,
but defendants could not identify these officdbefendants asserted that “34SP88” referred to a
special post in the 34th Precinct, but thatrtilecall for the tour inquestion showed no one
assigned to the special post. f@alants further asserted thaRT SGT” referred to a sergeant
of an “Impact Response Team,” but that the call for the Impact Response Team for the tour
in question could not be located.

The case was tried before a jury on Mateh, 2012. At trial, plaintiff testified
that he did not resist@st, but that during the arrest he tflpinch” and then “raised his hands”
and “got tangled” with the arséing officer, Police Officer Case\(Tr. 26:17-27:5.) Thereatfter,

plaintiff testified, he fell to thground and the following occurred:



A: ... Then | remember a police car coming in. The guy that

stepped out was a person in a wisitegt. Came up to us; didn’t

say one word. Took the baton outlgust started hitting my head.

And when he started hitting miestood up to protect myself. And

at that time there were more police cars coming in at that time.

And when | saw all this, | was @ecting me. | was like, you know

just arrest me already, please . . ..

So | somehow managed to get on the floor, was arrested.
And after | was arrested, theyere just hitting me, kicking

me, stomping my face to the ground . . . .

And at the end, a baton hit mght here in the nose, and it

hurt immensely. And that’s whdrstarted crying. And | guess

that’'s when they had sympathy for me and stopped it.

(Tr. 33:2-34:4.) Plaintiff further testified that about four off&eeame out of an unmarked car,
“in plainclothes, with badges around their ne@dnd “they just startedttacking [him] when
they arrived,” even though plaintiff wasrdcuffed on the ground. (Tr. 37:5-37:20.)

Officer Casey testified that when fiest approached plaintiff “[h]e had no
injuries on him.” (Tr. 182:18.) In photos takdrogly after the arrest, plaintiff has injuries to
his head: a black eye and abrasions on the rigatdihis face (PIl. Ex. 3e); red welts on the top
of his head (PI. Ex. 3d); and severe contusionthereft side of his face (Pl. Ex. 3a). The
contusions are long and lineahen asked whether “the situati warrant[ed] Mr. Rodriguez to
be hit on the head with a baton,” Offideasey responded, “No.(Tr. 181:20-181:22.)

Plaintiff testified that heould not identify any othe officers who responded
after Officer Casey attempted to arrest him, it pacause he had his eya#gsed and was trying
to protect himself, but that there were twebfticers on scene. (Tr. 79:8-79:10; 95:12-95:16.)
Officer Casey testified similarly that he cdulot remember which other officers had responded

or what actions those officers had taken, bechedead been focused on Mr. Rodriguez’s back

and hands. (Tr. 179:19-21; 200:22-201:20.)



A SPRINT report, introduced at triahd interpreted by a police communication
technician, recorded the responses of multiplesumtluding “34SP88.” (Pl. Ex. 5.) “34SP88”
was the first unit to arrive after Officer Casey’s request for additional unit. “@dSP88”
arrived on scene two minutes before plaintifsvekeclared “in custody” and remained for about
20 minutes thereafter. ()d.The technician explained thatcording to the report, “34SP88”
was the code being used by the officer orceffs also identified as “IRT SGT.” (Tr. 146:22-
146:23.) Lieutenant Muniz, the commanding offiokthe relevant toutestified that IRT stood
for “instant response team,” and that he didaattrol the instant regnse team, which was a
“chief of department initiative.” (T 235:21-235:25; 2383-238:25.)

The other responding units were as follot@1A” was the patrol car of Officer
Casey and his partner, Officer Olivera. (Rl k; Tr. 241:22.) “34B” was the patrol car of
Officers Guiga and Duran. (PIl. Ex. 5; Tr. 241)1984D” was the patrol car of Officers Wally
and Valentin. (Pl. Ex. 5; Tr. 241:23.) “34STi&ferred to a sergeant thfe 34th Precinct, but
the sergeant called at tri&ergeant Long, testified that heldiot know if he had been “34ST2”
on that night, that he could nacall responding, and that no visitOfficer Casey was recorded
in his memo book. (Tr. 240:16-240:17; 242:3-242:HQwever, Sergeant Long signed off on
the arrest report prepared by Officer Casey. ERI.8.) Lieutenant Muaitestified that all of
these officers wore blue uniform§Tr. 232:3-232:4; 234:10-234:14.)

At the close of plaintiffcase, defendants moved for judgment as a matter of law,
pursuant to Rule 50, Fed. R Civ. P. (Tr. 269:The Court took the motion under advisement.

(Tr. 269:2-269:3.) Defendants called no withessebmitted plaintiff's toxicology report, and

“34LT1" was natified, but did not respond to the scene. (Pl. Ex. 5.) Lieutenant Muniedettét “34LT1"
referred to him. (Tr. 232:17-233:2))



rested. (Tr. 269:4-271:22.)

The Court instructed the jury that, inder to prevail on his claim of excessive
force under federal law, the pidiff was required to prove by@eponderance of the evidence
that, among other things, a named defendant “fiateally or recklessly deprived” the plaintiff
of his right to be free from exssive force. (Tr. 317:23-317:24T)he Court further instructed
the jury that in order to find andividual defendant liable for failure to intervene in excessive
force used by others, the plafhwas required to prove th#te defendant “observed, or had
reason to know of, the use of excessive forcarimther officer,” and that the defendant had “a
realistic opportunity to intervento prevent the harm from occdag.” (Tr. 320:8-320:12.)

With regard to the state-law battery claim, the Court instructed the jury that a
police officer committed battery if either (1) tpelice officer used force against a suspect who
was not resisting arrest, or (@ police officer, confrontedithh a suspect who was resisting
arrest, used more force than the officer reasonably believed was necessary to accomplish the
arrest. (Tr. 322:25-324:11.) Orcarious liability, the Court instruetl the jury that the City of
New York was responsible, as employer, for the aetits employees that we in furtherance of
the City’s business and withindlscope of the employee’s autitygreven if the City did not
authorize the specific act in ggteon. (Tr. 324:12-325:4.)

After lengthy deliberations, the juryttened a verdict finding liability only
against the City of New York. The jury cdaded that plaintiff hd not proven that any
identified responding officer had used excessive force or failed to intervene in the use of
excessive force by fellow officers. (S€e Ex. 7.) The jury also concluded that plaintiff had not
proven that any identified respondiafficer had battered plaintiff._(Id.However, the jury

responded “YES” to the question, “Did plaintiffove by a preponderance of the evidence that



some other unidentified employee of the CityN&flw York committed battery against plaintiff

and did so within the scope [di]s/her/their employment?”_(I)d.The jury concluded that

plaintiff had suffered $30,049.07 in compensatomndges as a result tifis battery. (I19.

Judgment in that amount was entered agdmesCity of New York on March 9, 2012.
DISCUSSION

l. Defendant’'s Rule 50 and 59 Motions are Denied.

Defendant City of New York renevits motion under Rule 50, Fed R. Civ. P.,
and also moves, in the alternative, for a neal under Rule 59, Fed. R. Civ. P. Because “Rule

59(a) . . . has a less stringent standbhath Rule 50,” Manley v. Ambase Car37 F.3d 237,

244 (2d Cir. 2003), and because the Court holaisdafendant has not met this standard, the
Court denies both motions whitgldressing only Rule 59.

Rule 59(a) provides that “fif court may, on motion, graatew trial . . . , after a
jury trial, for any reason for which a new trialshiaeretofore been grantedan action at law in
federal court.” However, “for a district cdup order a new trial under Rule 59(a), it must
conclude that the jury has reached a seriouslyheaws result or . . . the verdict is a miscarriage
of justice, i.e., it must view the jury's vertlas against the weight of the evidence.” Manley
337 F.3d at 245 (internal quotatis and citation omitted).

The jury’s conclusion that one or mareidentified city employees battered
plaintiff was not against the weight of the evidence. There was ample evidence to support the
conclusion that some individual or individuals who responded to the scene used more force than
was reasonably necessary to arrest plaintiff. Fptatntiff testified that he never resisted arrest
(Tr. 26:17-27:5), in which case no amount of force would have been justified. However,

photographs taken after the arresiefore which plaintiff wasg@parently uninjured—show that



he sustained significant head injuries. (Pl. Besg.) Second, althoug@dfficer Casey testified
that plaintiff did resisarrest, Officer Caseglso testified that, under the circumstances he
observed, it would not have beappropriate to strikplaintiff’'s head with a baton. (Tr. 181:20-
181:22.) The most serious injuriesplaintiff's head are congent with the application of a
long, symmetrical object, like a baton.

There was also ample evidence to supfier conclusion that the individuals
responsible were unidentified NYPD officefSvidence at trial showed that the “impact
response team” of the NYPD was the first addil unit on the scenena that plaintiff was
declared in custody two minutefier the unit'saarrival. (SeePl. Ex. 5.) Neither the City of New
York nor any officer who was atehincident was able to identifitis unit or describe how many
officers it comprised, how he/she/they dressed, or what he/she/they did. Plaintiff testified both
that (1) the first person he noticed in additiorotticers Casey and Olivera was a man in a white
shirt who emerged from a police car and strplekntiff on the head with his baton (Tr. 33:2-
32:5), and (2) at some point a group of pliitites officers with badges around their necks
arrived and “attacked” him (Tr. 37:5-37:20). ele descriptions do not fit any of the named
defendants, all of whom wore blue uniforms. ($ee232:3-232:4; 234:10-234:14.) The jury
was entitled to conclude that either the whiteatsli officer or the group of plainclothes officers
was the otherwise unidentified “impaesponse team” of the NYPD.

Finally, there was ample evidence thash unidentified officers were acting in
furtherance of city businesséwithin the scope of their thority. Again, the evidence
supported the conclusion thaethnidentified individuals wengolice officers assigned to the
“impact response team.” That unit came d\M&PD radio with the code “34SP88,” identifying

itself as the special post of the 34th Precoidhe NYPD, while responding to a call for



assistance from NYPD officersithin the 34th Precinct._(Sdd. Ex. 5.) Moments later, the unit
arrived at the scene and, ated) plaintiff's testimony, assted the arresting officers by
subduing plaintiff, albeit with unreasonable fords the jury was instructed, the City need not
have authorized the specific act, to wit, tise of unreasonable force, in order for vicarious
liability to attach, as long as the other regonemts were met. Here, the jury was entitled to
conclude that unidentified officebattered plaintiff, and that they did so in furtherance of city
business and within the scope of their authontgiking the City of New York vicariously liable
for that battery.

Two of defendant’s counter-argumentsringiscussion. First, defendant argues
that the jury returned an inconsistent ver8igtinding that an unidentéd officer or officers
committed battery while also finding that no idesetfiofficer failed to intervene in the use of
excessive force. (Def. Mem. 8-10.) The jurfpglings are consistenfThe Court instructed the
jury that failure to intervene requires both agragss that excessive force is being used and a
realistic opportunity to inteene. (Tr. 320:8-320:12.) The jury could reasonably have
concluded that no identified defendant hacemess of the use of excessive force or
opportunity to stop it. Contratyp defendant’s argument, the méaet that Officer Casey was
present for the entire incident does not, o, establish that he daither awareness of
excessive force being used or an opportunifyrévent it. Officer Casey’s own testimony in this
regard is that he was too focused on his owhkg@&ven to recognize which other officers had
come to his assistanc€lr. 179:19-179:21.)

Second, defendant argues that the uriified officer orofficers cannot have
committed battery if, as the jury found, certalentified officers did not commit battery,

because the evidence as to both groups wasathe. (Def. Mem. 11.) Specifically, defendant



contends that the evidence regarding theoastof Officers Duran, Wally, and Valentin, is
identical to that regarding the unidentifieificer or officers: tley responded, and nothing
further is known. (ld.) However, the evidensalifferent in material ways. To state the
obvious, the identified officers have been ideatif They were located and were named as
parties to this action. The uniudied officer or officers, dese being members of the same
police force and presumably subject to the saw@sight and record-keeping, have never been
identified. In fact, Lieutenant Muniz addedthis mystery by stating #t the unidentified unit
was part of an independent “ilagt response team,” and that &dieutenant, could not control
their actions in his precinc{Tr. 235:21-235:25; 238:23-238:25T)he jury was entitled to
conclude that this unidentified officer difioers committed the battery while the identified
officers did not. Moreover, plaintiff testifigtlat prominent among those who battered him were
an officer in a white shirt andgroup of officers in plainclothe#\s noted above, plaintiff could
not have been describing Officers Duran, Wally, and Valentin with this testimony, because
Officers Duran, Wally, and Val&in were uniformed patrolmen. This distinction further
supports the jury’s conclusion thtaie unidentified officer orfficers were responsible while
Officers Duran, Wally, an¥alentin were not.

In sum, the weight of the evidence supports the jury’s conclusion that other
unidentified officers battered pidiff while acting in furtherance of City business and within the
scope of their authority. Therefore, defentantotions under both Rule 59 and Rule 50 are
denied.

. Defendants’ Award of Costs is Vacated.

On March 12, 2012, plaintiff's counsel submitted a bill of costs in the amount of

$3,540.67. (ECF No. 51.) On March 23, 2012, the Glétke Court awarded plaintiff costs in



the amount of $2,287.67. ()JdOn the same day, defendants’ counsel submitted a bill of costs in
the name of all defendantsgreesting reimbursement for costs of $1,413.68. (ECF No. 54.) On
April 5, 2012, a hearing on costs was held befar@ggment Clerk Michael Lee. On the same

day, the Clerk of the Court awarded defants costs in the amount of $549.70.) ([@his total
comprised a $20.00 award for docketing fees and $528:be costs of plaintiff's deposition.

(Id.; Richardson Decl. 11 & Ex. D, annexed toNRbt. as Ex. A.) On April 10, 2012, plaintiff
moved to vacate defendants’ award of costs.ofAke date of this Memorandum and Order,
defendants have not filed any oppias to plaintiff’'s motion.

The Federal Rules provide that “[u]nleskederal statute, these rules, or a court
order provides otherwise, costs—other thanraétp's fees—should be allowed to the prevailing
party.” Rule 54(d)(1), Fed. R. Civ. P. Argvailing party” under Rule 54(d) is one who
achieves a “judicially sanctionezhange in the legal relationshopthe parties™ in its favor.

Dattner v. Conagra Food$58 F.3d 98, 101 (2d Cir. 2006) (quoting Buckhannon Bd. & Care

Home, Inc., v. W. Va. Depf Health and Human Re$32 U.S. 598, 605 (2001) (construing
fee-shifting statutes)). “Usually the litigantwhose favor judgment is rendered is the prevailing

party for purposes of Rule 54(d).” Wright, Mitl& Kane, Federal Practice and Procedure: Civil

3d § 2667 at 204 (1998).

A party who is only partially successful catill be a prevailing party for the
purposes of Rule 54(d). “Where a plaintiff Hmeught an action based eaveral theories of
recovery and prevails on only one theory, cobage found that the plaintiff was the prevailing

party entitled to costs.” EEOC v. Colgate-Palmql&&7 F. Supp. 843, 844 (S.D.N.Y. 1985)

(citing United States v. Mitchelb80 F.2d 789, 793 (5th Cir. 1978); Berg v. Wall Street Traders,

Inc., 46 F.R.D. 47 (S.D.N.Y. 1968)). However dases involving multiple parties or multiple

10



distinct claims in which a party @vails on only some of the clainmourts often apportion costs.
Wright, et al., supra8 2667 at 212-17 & n.17. Courts megyportion costs by requiring partially

successful parties to bear their own costs, sge Marx & Co., Inc. v. Diners’ Club Inc405 F.

Supp 1, 4-5 (S.D.N.Y. 1975) (awarding full costs to two defendants who were fully successful,
requiring other partially successfudirties to bear own costs), lmy allowing partial costs to both

plaintiff and defendant, see,g, Colgate-Palmolivé843 F. Supp at 844 (allowing EEOC to

recover one-third of its costs and defendant empltwyecover two-thirdsf its costs in action
in which EEOC sued on behalf of 10 employkesprevailed as to only two of them).

In this case, defendants applied for feekectively on the theory that they had
prevailed within the meaning of Rulid(d) by prevailing on all federal clairis(Richardson
Decl. 1 9.) Prevailing on the federal claichd not make the defendants, collectively, the
prevailing party. The federal clainasid the state-law claims waret distinct claims suitable for

independent treatment, e.§olgate-Palmolive617. F. Supp 843, Marx & Ca105 F. Supp. 1.

Rather, they were two theories of liability foreusf excessive force against one plaintiff in one
incident. Plaintiff prevailed on one of thabeories, making plaintiff the prevailing party

entitled to costs without apportionment. S&wmgate-Palmolive617 F. Supp. at 844; sexq,

Berg 46 F.R.D. 48.
No argument has been advanced thatsix employees of the NYPD, as

distinguished from defendant City of New Yovkere prevailing parties. No attempt has been

2 Defendants also argued that they were entitled to costsugmirto Rule 68 of the FRCP.” (Richardson Decl. T 9.)
Rule 68(d), Fed. R. Civ. P., authorizes an award of costs to a party that makes pre+#tioéjudigment if “the
judgment that the offeree finally ohtaiis not more favorable than theagnepted offer.” Defendants’ offer of
judgment was for $5001.00, in satisfaction of any and all claims plaintiff had against aesen@Richardson Decl.
Ex. A. at 1-2.) Judgment at trial was for over $30,000.00. Defendants fail to explain heé8Ruduld apply in

such circumstances.
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made to assign or allocate any expenses to the defense of these individual defendants, as
distinguished from the City defendant. Because defendants did not address these issues in their
application and have not filed any response to plaintiff’s motion to vacate their award of costs,
the Court does not pass upon these issues.’ Instead, defendants’ failure to offer a sound theory
for the award of costs in their favor is further reason to vacate the award.
CONCLUSION
For the foregoing reasons, defendant City of New York’s motion for judgment as

a matter of law or, in the alternative, for a new trial (ECF No. 52) is denied. Plaintiff’s motion to
vacate defendants’ award of costs (ECF No. 55) is granted.

SO ORDERED. =

“ P. Kevin Castel
United States District Judge

Dated: New York, New York
May 10, 2012

3 The Court notes, however, that, had defendants attempted to allocate costs to defense of the individual defendants,
they would still have faced the difficulty of explaining why the costs that were awarded—for docketing fees and for
plaintiff’s deposition-~should not still be charged to the City of New York, whose defense would have required
docketing fees and plaintiff’s deposition regardless of the existence of other defendants.
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