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: No. 10 Civ. 9613 (RA)
-v- :
: OPINION AND ORDER
HERBERT E. NASS & ASSOCIATES SEP
IRA PLAN and HERBERT E. NASS, :
Defendants.
_______________________________ X

RONNIE ABRAMS, United States District Judge:

Plaintiff Todd Schulman brings this action pursuant to the Employee Retirement and
Income Security Act (“ERISA”), 29 U.S.C. § 1001 et seq. against Defendants Herbert E. Nass &
Associates SEP IRA Plan, Herbert E. Nass and Herbert E. Nass d/b/a Herbert E. Nass &
Associates (collectively, “Defendants”).  Schulman alleges, inter alia, that Defendants
misclassified him as an independent contractor from October 24, 2003 through July 8, 2004 and
denied him employee benefits on that basis. Before the Court are the parties’ cross-motions for
summary judgment. For the reasons set forth below, Schulman’s motion is denied and
Defendants’ motion is granted in part and denied in part.

I. Background'
Todd Schulman, an attorney, is suing his former employer, Herbert E. Nass & Associates

(“HENA?™), and its principal, Herbert E. Nass. (Nass Aff. §1.) Schulman contends that from

: The following facts are drawn primarily from Plaintiff’s Rule 56.1 Statement (“Pl. 56.1”); the exhibits
attached to the Declaration of Raymond Nardo in Support of Plaintiff’s Motion for Summary Judgment (“Pl. Ex.”);
Defendants’ Statement of Facts Pursuant to Local Rule 56.1 in Support of Cross Motion (“Defs. 56.1”); and the
Affirmation of Steven Giordano (“Giordano Aff.”) and Affirmation of Herbert E. Nass (“Nass Aff.”) and exhibits
attached thereto (“Defs. Ex.”).

Dockets.Justia.com


http://dockets.justia.com/docket/new-york/nysdce/1:2010cv09613/373311/
http://docs.justia.com/cases/federal/district-courts/new-york/nysdce/1:2010cv09613/373311/56/
http://dockets.justia.com/

October 24, 2003 to July 8, 2004 (the “Relevant PeriodENA misclassified him as an
independent contractor when he was in fact a common law employee entitleddipgiartn
HENA’s Simplified Employee Pension Indiwudl Retirement Account (“SEP IRA” or “the
Plan”). Nass s the administrator of the Plan, which was instituted in 1991 and amended in 2004.
(Nass Aff. 11 1, 39.f The Plan “set[s] forth that for a person to be eligible to participate, he or
she must bera[eJmployee for at least three (3) of the immediately preceélirgy calendar
years.” (d. 139; Defs. Ex. A.) Additionally, “the participants are only entitled to contributions
if they are employed for the full calendar year on December 31st bfyeac” (Id. 1 40.)
Theseprovisionsmakethe date Schulman became an emplafddENA critical to determining
when he becameligible to participate in the Plan.

Schulman began working at HENAn October 24, 20Q3while he was awaiting
admission to the New York Bar Association(Pl. 56.1 fL; Defs. Ex. I)* According to
Defendantsbecause Schulman was not yet admitted to practice as an attorney in Neweyor
washired as an independent contractor and paid on an hourly l{alsiss Aff. 4 9-10.) During
the Relevant Perigébchulman submitted billing memoranda to the firm which detailed the hours
he worked each day and was not entitled to sick pay, vacation days or health belRefEx. (

14; Nass Aff. fL7.) Defendants alsprovided Schulmawith IRS Form 1099s, which aresed

2 Although the parties disagree about whether the final day of speitéd period is July 1, 2004 or July 8,

2004, the difference is neglevant to the Court’s analysis.

3 Schulmarargues that the 1991 Plan and not the 2004 amended Plan controls becausestitassiy that
he adopted the Merrill Lynch SEP/IRA in 2004 cannot be credited.” (Pl. M&n.He claims thathe 2004 Plan is
not genuinebecause “the document Nass contends he signed in 2004 contains refergec2007 and 2008 tax
years.” (d. at 1811.) Although this allegation is significant becauselt®®1 Plardoes not contain equirement
that an employee work for a certain number of years before becomingee{BibEx. 3.), Schulman presents no
evidence to support his theory. The Court thus declines to find that Befendave submitted a fraudulent
document to the Court and considers the 2004 Plan as the operative plan foeafbis motion.

4 Where only one party’s Rule 56.1 statement is cited, the opposingetagydoes not dispute that fact or
has offered no admissible evidence to contravert



to report earnings of independent contract@Ps, Ex. 7), instead of W2s, which employees
would have received.

The parties disagree abofthulman’s role at the firmand the degree of Defendants
control ove him during the Relevant PeriodSchulman testified thdtis tasks were to “dr[aw]
wills, trust agreements, probabpetitions for Surrogate’s Courperhaps receipt and release;
estate related work, estate planning and estate administration related ViRIrlEX. (18at47:11-
18.) According toSchulman he “us[ed] the resources of [thdéirm” to complete his work
including HENA's desk, computer, telephones and notepadid. af 97:1724.) Schulman
furthertestified that althoughass “was not sittingvatching over [his] shoulder,id. at 104:22-
105:2), he actively supervised Schulman’s work. Hescribed Nass’ supervisory role as
follows:

[Finished work] vert to [Nass’] desk for review by him. He would then mark it

up, call me in and discuss it Witme and tell me about any changes that he wanted

to have made. In those earlier times, especially, but continuing even through the

later years, he would educate me on things that he thought | could use an

education on. Especially at the very beginnindidn't know anything about

drafting a will or a trust agreement, and | would make further changes, tdave i

him to review again, and that process would continue until he deemed it

satisfactory.
(Id. at104:2-17.)

Defendantson the other handlescibe Schulman’s role during the Relevant Period as
“limited in scope.” (Nass Aff. 11.) According to Defendants, because Schulmasnot yet
an admitted attornegnd could not sign documents on his own, his tasks were limited to typing
and drafting letters. 1d.) Nass asserts that he exercised no control over how Schulman
completed his tasks during that time, but rather that Schulman was diveradtonomy

concerning how hewished to complete [his] tasks (Id. 912, 15.) For instance, Nass

maintins that Schulman set his own hours, determined whether he wanted to work from the



HENA office or elsewhere, and chose his own materiald.) (After Schulman completean
assignmenthewould submit thavork to Nass who would review the document andrreit to
Schulman for completion. (Id. 1 14.)

By July 8 2004, Schuhan had become an admittatforney andHENA made him an
associate of the firm, and thereby a salaried employée. 181.) At this point, he began
receivingemployee beefits such asick pay, health benefits and vacation tim¢ENA began
furnishing him withIRS Form W2s, which are used to report employee earnings. (PIl. 56.1
130.) Defendantslaim that it was fathis time—when Schulman becanan associate of the
firm—that Nass first began to exerciseontrol over Schulman’s work. (Nass Aff.31.)
Schulmanwas terminated i\ugust2008 but continued to work at HENA in some capacity until
November 14, 2008.P{. 56.1 4; Nass Aff. 135.)

On June 26, 2009, Schulman sent a letter to Nass requesting documents pertaining to
HENA'’s SEP IRA Plan. The letter provided, “I was employed by Herbert Es,Ntb/a Herbert
E. Nass & Associates, from 10/24/2003 through 11/14/2008, and am thus a participant, within
the meaningf 29 U.S.C. 81002(7), in the firm’s SEP IRA.” Rl. Ex. 6.) Nass didnot provide
Schulman with the requesteldlan documerst believing thatSchulman,as a terminated
employee, was not entitled to them. (Nass A#8Y) Schulman then filed a compiawith the
Department of Labor In September and November 2009, Nass formally responded to
Schulman’s complaint and included a copy of the Plan in that respdds§.490.)

Two years later, olbecember 29, 2010, Schulman filed the Complaint in tiséair
matter The Complaintlleges that Defendants misclassified him as an independenactontr
duringthe Relevant Period arndat he washus improperlydenied eligibility to participate in the

Plan. Defendantdiled counterclaims against Schulmaor fraud and attorney’s fees andsts.



Schulman and Defendarttave each moved for summary judgment. For the following reasons,
Schulman’s motion is denied and Defendants’ motion is granted in part and denied in part.
. Standard of Review

“The courtshall grant summary judgment the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a mattet dfddw.
R. Civ. P. 56(a). “The moving party bears the burden of establishing the absangegehuine

issue of material fact.”Zaleski v. City of Bridgeport Police Dep'613 F.3d 336, 340 (2d Cir.

2010) (citing_Celotex Corp v. Catred77 U.S. 317, 322 (1986)). “All ambiguities must be

resolved in favor of the nemoving party and all perissible inferences from the factual record

must be drawn in that party’s favorld. (citing Anderson v. Liberty Lobby, Inc477 U.S. 242,

255 (1986)). “The standard to be applied when deciding-cnogi®ns for summary judgment is
the same as that fandividual motions for summary judgment and the courttraassider each

motion independent of the other.” Schultz v. StpB68 F. Supp. 2d 289, 298 (S.D.N.Y. 2004)

(internal quotation marks omitted)
II. Discussion

A. Schulman’s Claims Against Defendants

The gravamen of Schulman’so@plaint is thathe was misclassified as an independent
contractorduring the Relevant Perioahd thus improperly denied benefits enjoyed by HENA
employeesvho had been employed for the necessary time panddr the Plan(See Pl. Mem.
at 3 (“The only issue for this court to decide is whether pfainas a common law employee
from October 24, 2003 through July 8, 2004.”srhulman seekdamages pursuant to Section
502(a)(1)(B) of ERISAfor such allegedly wrongfully deniedenefits The Complaint also

alleges thaDefendants’ conductconstitutes a knowing violation of ERISA and a breath



fiduciary duty of behalf of [D]efendants.” (Compl4%.) This claim is presumably brought
under Section 502(a)(3) of ERIS#Avhich provides a cause of action for a breach of fiduciary
duty. Lastly, Schulman alleges that @endants refused and failed to provide any documents
and information to plaintiff, which constituted a knowing violation of ERISAI.  51)°
Schulman moves fosummary judgment on these claims and Defendants’-anotien seeks
their dismissal. Defendants argimatthe claims arebarred by the statute of limttans andare,

in any eventmeritless. The Court need not delve into the merits of Schulman’s sla@cause
the applicable statutes of limitations bar Schulman’s benefits claims

1. Schulman’s Claim Under Section 502(a)(1)(B)Is Dismissed as Time
Barred

Section 502(a)(1)(B) “creates a cause of actionifier alia, a participant in a pension
plan covered by ERISA ‘to recover benefits due to him under the terms of his plargrteedn$
rights under the terms of the plan, or to clarify his rights to future benefitsr the terms of the

plan.” Carey v. Int'l Bhd. of Electrical Workers Local 3&%nsion Plan201 F.3d 44, 461.2

(2d Cir. 1999) (quoting 29 U.S.C.1832(a)(1)(B)). “[A]lthough ERISA does noprescribe a
statute of limitations for violations of Section 502(a)(1)(B), our Circuit htiidsthe appropriate
statute of limitations under analogous New York law is the six year statute oftibmstahat

applies to claims for breach of contractSchultz v. Texaco, Inc127 F. Supp. 2d 443, 448

° The Complaint contains two claims not edsin either party’s motion for summary judgment. In Count

[ll, Schulman alleges that “Defendants breached its contract undelathbyPfailing or refusing to enroll Schulman
in the Plan.” (Compl. #7.) To the extent Schulman seeks to bring a bre&awontract claim, “it appears that
plaintiff has abandoned this claim, because it is not raised elsewheeeretthnd.” Singleton v. City of Newburgh
1 F. Supp. 2d 306, 312 (S.D.N.Y. 1998). Moreover, this claim would bebimed for the substantiyathe same
reasons as set forth beloweeSchultz v. Texaco, Inc127 F. Supp. 2d 443, 448 (S.D.N.Y. 2001) (citmides v.
New York State Teamsters Conf. Pension and Rehd 698 F.2d 593, 598 (2d Cir. 198&t. denied, 464 U.S.
829 (1983). In Count V, Schulman alleges that Defendants did not “adequately expthitingely communicate”
the Plan’s Salary Reduction option to Schulman and he was thus “wignddulied] the opportunity to put the
maximum amount possible under the Plan into arviddal Retirement Account for his benefit.” (Compl. 38
57.) As alleged in the Complaint, this amounts to a breach of fiduciaiy and is thus incorporated into the
Court’s discussion of Section 502(a)(3).




(S.D.N.Y. 2001) (citingMiles v. NewYork State Teamsters Conf. Pension and Rehd 698

F2d 593, 598 (2d Cir. 1983fert. denied, 464 U.S. 829 (1983) A claim under
Section502(a)(1)(B) “accruesvhen a plan clearly and unequivocally repudiates the plaintiff's
claim for benefits and that repudiation is known, or should be known to the fplair@iarey
201 F.3d at 49-50.

For individualswho claim that they were misclassified, this repudiation octwisen the
beneficiary first learns that she is considered an independent contractor aedeferé not

entitled to benefits, regardlesswiiethershe later files a formal claifior benefits.” Brennan v.

Metro. Life Ins.Co., 275 F. Supp. 2d 406, 44D (S.D.N.Y. 2003) (collecting casesichulman
testified that sometime before he filed his tax returns in April 20@4obably” January or
February—he received a Form 1099 from Defendants which identified him asdapendent
contractor. (Defs. Ex. @t 246:425.) Furthermore, although Schulman contends thatFim

1099 was sent in errdrd.), he identifiedhimselfas sefemployed andncluded his income as
business income on his persbtex returns for that yea(Defs. Ex. B). Accordingly, by April

2004, Schulman was aware that he was classified as an independent contractor andr“on clea

notice that [he was] not entitled to benefitéAmbris v. Bank of New YorkNo. 96 Civ. 0061

(LAP), 1998 WL 702289, at *6 (S.D.N.Y. Oct. 2, 1998).
Schulman argues that his claim could not have accrued in 2004 bdwmuses not
informed of the Plan until 2008He provides no case law, however, to support this contention.

Schulman attempts to distinguish this case fBn@nnan v. Metropolitan Life Insurance

Co, 275 F. Supp. 2d 406 (S.D.N.Y. 200Bgcause there, thelaintiffs signed agreements
expressly excludinghem fromtheir employer’s berfg plans. There arenumerousother cases,

however,severalof which are cited irBrennan which have found a plaintiff to be aware of his




or her misclassification and exclusion fromn employee benefit plam the absence of an

explicit agreement amotification of the specific details of th@lan See e.g, Texaco, Inc. 127

F. Supp. 2d at 44&¢ncludingthat when plaintiffs were taken off their employgpayrolls “the
repudiation, which is the basis for this lawsuit, was known, or, at a minimum, should have been
known to plaintiffs” despite plaintiffs’ argument that “they did not understand thathbeefits

would, as a result be denied”); Kryzer v. BMC Profit Sharing Pém 01 Civ. 299, 2001 WL

1587177, at *4 (D. Minn. Nov. 1, 2001) (rejecting argument that repudiation requires
communication from the PlaAdministratorand concluding that plaintiff was aware “that the
Plan would not consider him eligible for benefits under the Plan when he signed the first
independent contractor agreement that clearly provided that he would not be cdnaitere
employee”); Ambris, 1998 WL 702289, at *6 (“[P]laintiff never applied for benefits and
therefore never received a clear repudiation in response to an application [but] .ear a cl
repudiation . . . was present in the sense that the knowledge that [Plaintiff], and &é&aes,li
were not eligible for benefits was clear and pervasive.3chulman provideso basis to
distinguish these cases amd case lawstanding for the proposition tha misclassifid
employeecannot befound to have been aware of his misclassification due to a lack of
knowledge of the Plan or lack atcess to Plan document

Moreover, in_Downes v. JP Morgan Chase &,0vwo. 03 Civ. 8991 (GEL), 2004 WL

127794 (S.D.N.Y. June 8,@4), Judge Lynchconcluded that “the breach that triggers the
statute of limitations occur[s] when one or more fiduciaries of [the Plaskifieds] [the
plaintiff] as an independent contractor rather than as an employgedt *4. In so doinghe
notedthat”it blinks reality to assert that [the plaintiff] remained unaware of th[e] allbgeatch,

for its consequencesthat she did not receive employee benefitgould have soon ihot



immediately been, apparentld.

Schulmanattemps to distinguishDownesby claimingthatit is limited “to cases where
employees are classified as independent contractors for the duration of nipdayraent,
distinguishing it from the present case where an employee’s stanges over time, which
causes confusion abt entitlement to benefits.(Pl. Opp. at 3.) In suppothereof Schulman
looks tothe following line fromDownes:“[i]f discovery hasyielded evidence suggesting that
Downes while not initially hired by J.PMorgan as an employee, in tinbecame ale facto
employee under commdaw agency principles, the Court would be inclined to grant her leave
to replead her claims for employee bisansofar as not timbarred.” 2004 WL 127791, at *4
Schulman’s reliance on this dicta is misplaced, howevert a&serely suggestthat if an
independent contractsrrole changes into that of a féecto employee, the court wilbok to the
date that the individual began being treated as an empésyd®e date his claim accrudde
allegation in the case at harbwever,is that Schulman was misclassified when he first started
working for HENA in October 2003Accordingly, Downesappeas to be right on poinand this
Court agrees with the reasoning therein.

Because Schulman knew of haflegedmisclassificationas an independent contractor
during that alleged misclassification from October 2003Afwil 2004 and did not file his
Complaint until December 2038more than six years latethis Section 512(a)(1)(Blaim is
time-barred

2. Schulman’s Claim Under Section 502(a)(3)Is Dismissed as Time
Barred

Schulmanalso brings a breach of fiduciary duty claim which Defendants argue is
similarly time-barred. Although not entirely clear from the Complaint, this claim is presumably

brought pursuant to Section 502(a)(3) of ERISAhe statute of limitations for Areach of



fiduciary duty claimpursuant to Sectiob02(a)(3)is statutorily precribedin Section 413 of
ERISA

No action may be commenced under this subchapter with respect to a fiduciary’s
breach of any responsibility, duty, or obligation under this part, or with respect to
a violation on this part, after the earlier-of

(1) six years after (A) the date of the last action which constituted afpthe
breach of violation, or (B) in the case of an omission the latest date on which
the fiduciary could have cured the breach or violation, or

(2) three years after the earliest date on which the plaintiff had actual
knowledge of the breach or violation;

Except that in the case of fraud or concealment such action may be commenced
not later than six years after theelaf discovery of such breachwolation.

29 U.S.C. 81113. The Second Circuit has explained these three alternative limitations period as

follows:

The first period, applicable ithe absence of any special circumstances, is six
years from the date of the last action that was part of the breach. The second
period is three years, applicable and beginning when a putative plaintiff has
“actual knowledge” of the violation, defined dshowledge of all material facts
necessary to understand that an ERISA fiduciary has breached his or her duty or
otherwise violated the Act.” _Caputo v. Pfizer, [n267 F.3d 181, 193 (2d Cir.
2001). However, “constructive knowledge” of the breach does not trigger the
threeyear period.Seeid. at 194. The third period is six years, applicable where a
complaint alleges fraud or concealment with the requisite particularity . Jhis [T

six year period is to#ld until the plaintiff discoversor should with reasonable
diligence have discovered, the brea@eeid. at 190. To successfully plead this
“fraud or concealment exception,” a complaint must allege that a fiduciary either
“(1) breached its duty by making a knowing misrepresentation or omiskian o
material fact to induce an employee/beneficiary to act to his detriment; or (2)
engaged in acts to hinder the discovery of a breach of a fiduciary ddty.”

Janese v. Fay92 F.3d 221, 228 (2d Cir. 2012).
Applying the first statute of limitations period, Schulman’s claim is #raged and thus
the Court need not consider whether the shorter, three year statute of limitatioas ipe

appropriate. Under the firBmitation period the plaintiff has six yearfrom the date of the last

10



actionwhich constituted gart of the breacko file his claim Neither Schulman’s motion for
summary judgment nor his opposition to Defendants’ motion discusses his breach afyiduci
duty claim as distinct from his Section 502(a)(1)(B) cléambenefits undr the Plan The Court
thus considers the misclassification which began in October 2003 and ended in Julg 2084
relevant breach of fiduciary dutySeeDownes 2004 WL 1277991at *4 (“[A]ssuming that
Downes can properly assert a claim for breachdofciary duty . . . the breach that triggers the
statute of limitations occurred when one or more fiduciaries of one or more of dr§arkk
employee benefit plans classified Downes as an independent contractor raheanth
employee . ..”) BecauseéSchulmanbrought his clainmore than six years afténe last action
that was part of the breachis claim is timebarred and the Court need not determine whether
the three year statute of limitation for “actual knowledge” applies.

Schulman arguethat Defendants “fraudulently concealed” the Plan from him toad
the statute ofimitations thus began to run ir2008 when he learned of the Plaréxistence.
Presumably, Schulman seeks to have the Court apply the “fraud or concealmentbpresisi
forth in Section 4130f ERISA for claims brought pursuant to Section 502(af{8)breach of
fiduciary duty. To apply the “fraud or concealmeptbvision, the Court must first find that a
fiduciary “(1) breached its duty by making a knowing misrepresentation orsiomi®f a
material fact to induce an employee/beneficiary to act to his detriwret) engaged in acts to
hinder the discovery of a breach of a fiduciary dut@dputq 267 F.3d at 190.

As discussed above, in this case the breach of fidudistyyis the misclassification and
thus even if there was evidence that Nass had concealed thevitiaah there is netthe
concealment would not have prevented Schulman’s discovery of the breach. There is no

evidence in the record that Nass made a knowiiggepresentation or omission to Schulman

11



regardinghis classificatiorto induce him to act in his detriment or that he hiad&dulman’s
discovery of his classification as an independent contractor. By reporting Solsubaaning
on Form 1098 and failing to provide sick pay, vacation days or health benBfggendants were
explicit that Schulman was consideresh independent contractor throughout the Relevant
Period. Accordingly, Schulman cannot take advantage offtéued’' or concealment” provisio
3. Schulman’s ClaimUnder Section 502(c)s Dismissed

Lastly, Schulmanseeks summary judgment on his claim tti¢fendants refused and
failed to provide any documents and information to plaintiff, which constitutes aikagow
violation of ERISA.” (Compl. %1.) This claim is presumably brought pursuant to Section
502(c) of ERISA which provides:

[a]lny administrator . . . who fails or refuses to comply with a requesarfgr

information which such administrator is required by this subchapfernshto a

participant or beneficiary within 30 days after such request may in théscourt

discretion be personally liable to such participant or beneficiary in the amount of

up to $100 a day from theatk of such failure or refusal.

29 U.S.C. 81132(c)(1)° “[T]he ultimate assessment of penalties is a discretionary matter for the

district court.” Devlin v. Empire Blue Cross and Blue Shiekd¥4 F.3d 76, 90 (2d Cir. 2001).

In order to receive penalties pursuant to Section 502(c), a plaintiff must beieippat
or beneficiary.” 29 U.S.C. 8 1132(c)(1As defined by ERISA:
the term “participant” means any employee or former employee of an employer,
or any member or former member of an employee organization, who is or may
become eligible to receive ardit of any type from an employee benefit plan
which covers employee of such employer or members of stgdmization, or
whose benefiaries may be eligible to receive any such benefit.
29 U.S.C. 81002(7). This definition includes employees with “¢ocable claim that [they] will

prevail in a suit for benefits,” because such individuals “rhagome eligible” for benefits

6 Penalties under ERISA were increased110 per day pursuant to the Federal Civil Penalties Adjustment

Act of 1990, as amended by the Debt Collection Improvement Act of 1996, fori@ations occurring after July
29, 1997.See29 C.F.R. 2575.502t.

12



within the meaning of the statutetirestone Tire & Rubber Co. v. Bruch89 U.S. 101, 106

(21989). “[l]n assessing a claim for palties [pursuant to Section 502(c)], courts have considered
various factors, including ‘bad faith or intentional conduct on the part of the adatimisthe

length of the delay, the number of requests made and documents withheld, and the existence of
any prejudice to the participant of beneficiaryDevlin, 274 F.3d at 90 (quoting Pagovich v.
Moskowitz, 865 F. Supp. 130, 137 (S.D.N.Y. 1994) (collecting cases)). In fact, “a number of
courts have opted to forgo awarding statutory damages unless thdreehaa bad faith action

by the defendant resulting in severe prejudice to the plaintdg”Nicola v. Adelphi Academy

No. CV-05-4231, 2006 WL 2844384, at *9 (E.D.N.Y. Sept. 29, 2006) (collecting cases).

The first date that Schulman allet)grequestd Plan documents is June 26, 2009, nearly
one year after his terminatipandhe claimsthat he did not receivihe documentsrbm Nass
until May 19, 2011 (Pl. Ex. 6; Pl. 56.1 97) Defendants acknowledge that they did not
provide the Plan documents &hulman when he requested them in 2009. (Nass A®.)Y
Instead, Nasktasaverred that Schulman “was free to obtain the Plan documents when he was
under my employ” but after his termination “he was entitled to them.” Id. §147-48.) When
Schulman filed a complaint with thBepartmat of Labor (“DOL”) in June 2009 regding this
dispute the DOL sent a letter to Defendargseking more information. (Defs. Exs:R
Defendantgesponded tdhis letteron September 152009 and included a copgf the Plan.
(Defs. Ex. R.) Although not from Nass directly, Schulmdrd receivea copy of Defendants’
submission to the DOL. (Defs. Ex. H 291:2Q.) Defendants have argued that they had a good
faith belief that Schulman was not entitled to Plan danishas a terminated employee and thus
only provided them when prompted by the DORecauséhere is no evidence thBefendants

acted in bad faith and because none of the other relevant factors suggest qtheewismirt

13



declines to issue penalties pursuant to Section 502(c) as a result of Defendaredof@rovide
Schulman with Plan documents.

B. Defendants’ Claims Against Schulman

Defendants also move for summary judgment on their counterclaims for fraud and
attorney’s fees and costs.

1. Defendant’ Fraud Claim Is Dismissed

Defendats allege thaSchulman“fraudulently represented to the Couratthe was an
employee” of HENAand*“fraudulently filed andmaintained the instant lawsuit claiming that he
was eligible to participate in the Herbert E. Nass & Associates SEP IRA PEnlaniary 1,
20067 (Ans. & Counterains 11 88,95.) In order to prove a fraud claim under New York law, a
party must demonstratea “representation of material fact, the falsity of the representation,
knowledge by the pty making the representation that it was false when made, justifiable

reliance by the [partyand resulting injury.” _Lerner v. Fleet Bank, N,A59 F.3d 273, 291 (2d

Cir. 2006) (quoting Kaufman v. CoheB07 A.D.2d 113, 199 (1st Dep’t 2003)).

Defendats’ fraud counterclaim is meritless. The alleged false statements upon which
Defendantsfraud claim is based are nothing morartrallegations in a complainSee Cheng

Chung Liang v. J.C. Broadway Reshc. No. 12 Civ. 1054, 2013 WL 2284882, at(3.D.N.Y.

May 23, 2013) (“The allegations in the complaint are just that: allegationd/greover,
Schulman’s allegations that he was a de facto emplayeeligible to participate in the Plare

not “representation[s] ahaterial fact” necessary farfraud claimbut merely legal conclusions

that Schulman urges the Court to reaélithough Schulman did not make a formal crasstion
seeking summary judgment on Defendants’ counterclaims, a summary judgment motion

“searches the record” and thus the tonay grant summary judgment to the faovant where

14



justified by the evidence in the record, even in the absence of ancotis®1. Hoyle v. Dimond

No. 08CV-347C, 2013 WL 1152037, at *10 (W.D.N.Y. Mar. 19, 2013); MyPlayCity, Inc. v.

Conduit Ltd No. 10Civ. 1615 (CM),2012 WL1107648at*17 (S.D.N.Y. Mar. 30, 2012); 10A
Wright, Miller & Kane, Federal Practice & Procedure: Civil 38&0 at 347-52 (“The weight of
authority . . . is that summary judgment may be rendered in favor of the opposyn@\manrt
though the opponent has made no formal enosBon under Rule 56.”). Accordingly, the Court
grants Schulman summary judgment on Defenddratst counteclaim.
2. Defendants’ Claim for Fees and Sanction#re Denied

In an ERISA action, “the court in itiscretion may allow a reasonable attorney’s fee and
costs of action teither party.” 29 U.S.C. §132(g)(1). “[T]he proper standard for determining
whether a fee claimant is eligible for1832(g)(1) fees is whether the claimant has achieved
‘some degee of success on the merits,” not whether the claimant was a ‘prevailing”party.

Toussaint v. JJ Weiser, Inc648 F.3d 108, 110 (2d Cir. 2011) (quotingrdt v. Reliance

Standard Life Ins. Cp.130 S. Ct. 2149, 2158010)) “[A] claimant does not s&fy that

requirement by achieving ‘trivial success on the merits’ or a ‘pure prodedct@y.” Hardt
130 S. Ct. at 2158.

Once a court hagetermined that a party has had some success on the merits, the “court
may apply—but is not required to apphrthe Chamblesfactors ‘in channeling [its] discretion
when awarding fee$ Toussaint 648 F.3dat 110 (quotingHardt 130 S. Ct. at 2158) The
Chamblesdactors instruct the court to consider:

(1) the degree of the offending party’s culpability or bad faith, (2) the ability

the offending party to satisfy an award of attorney’s fees, (3) whetheraad aiv

fees would deter other persons from acting similarly under like circumstdates

the relative merits of the parties’ positions, and (5) whetleertiion conferred a
common benefit on a group of pension plan participants.
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LaForest v. Honeywell Int’l In¢.569 F.3d 69, 75 (2d Cir. 2009) (quoti@hambless v. Masters,

Mates & Pilots Pension PlaB15 F.2d 869, 871 (2d Cir. 1987)Courts have caioned that the

five factors very frequently suggest that attorney’s fees should not beedhagginst ERISA

plaintiffs.” Salovaara v. Ecker222 F.3d 19, 28 (2d Cir. 2000) (internal citations and quotation

marks omitted)see alsdVahoney v. J.J. Weise& Co., 646 F. Supp. 2d 582, 590 (S.D.N.Y.

2009) (“[W]hen fees are sought by a prevailing defendant, courts, including our Court of
Appeals, have frequently concluded that the factors ordinarily slant in favor plainéff and
militate against an award of fees.”).

Defendants contenthat attorney’s fees should be charged against Schulbegause
“[o]ne cannot be permitted to affirmatively swear, under penalty of perjury aetiaoas, that he
is a noremployee, and then seven (7) years later attéonipenefit from a contrary claim before
the Court.” (Defs. Memat 22.) Moreover, Defendants argue thas ‘anadmitted member of
the bar, [Schulman] should be held to an extremely high standard and made an exampiis of for
fraud in this action.” (19.

Even assuming that the Court’s dismissal of Schulman’s slamstatute of limitations
grounds constitutes “some degree of success on the merits” by Defersg@@sarengella &

Sons, Inc. v. Group Health, IndNo. 122750<¢v, slip op. at 11 (2d Cir. Sept. 10, 2013) (vacating

district court’sfinding that dismissal for failure to state a legally cognizable claas not “some
degree of success on the merits” based on “traditional notions of adjudication on te§;nérit

PRC Hatrris, Inc. v. Boeing Co700 F. 2d 894, 896 (2d Cir. 1983) (observing that “[t]he

longstanding rule in this Circuit . . . is that a dismissal for failure to comply withtabees of
limitations will operate as an adjudication on the merits” for purposessfidicata), the Court

nevertheless declines to award Defendants attorney’s fees, upon applicationrCbathbless
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factors. The record does not contain any evidence suggesting that this action was brought in bad
faith. Although ultimately time-barred, the Court does not find Schulman’s claim that he was
mischaracterized as an independent contractor frivolous or that an award of fees against Plaintiff
would be likely to deter frivolous lawsuits. Accordingly, Defendants are not entitled to an award
of attorney’s fees. ’
IV.  Conclusion

For the foregoing reasons, Schulman’s motion for summary judgment is denied.
Defendants’ cross-motion for summary judgment to dismiss the complaint is granted and their
counterclaims are dismissed.

A telephone conference has been scheduled for September 19, 2013 at 2:00 p.m. to
discuss Schulman’s request to “renew[] his application to amend the complaint to allege a cause
of action for retaliation under ERISA,” (P1. Opp. at 10), which was denied without prejudice on
December 13, 2011 by Judge Daniels, to whom this case was previously assigned, (Dkt. No. 25).
The parties shall jointly call Courtroom Deputy Allison Cavale at (212) 805-0162.

The Clerk of Court is respectfully directed to terminate the motions at docket numbers 36

and 40.
SO ORDERED.
Dated: September 11, 2013
New York, New York
Rofinie Abrams
United States District Judge
7 Schulman also seeks attorney’s fees and costs. Because he has not achieved some degree of success on the

merits, the Court declines to grant his request. See Katzenberg v. Lazzari, 406 F. App’x 559, 563 (2d Cir. 2011).
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