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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

_______________________________________________________________ X
DARCI DeANDRADE, :
Plaintiff,

OPINION AND ORDER

- against : 11 Civ. 00011 (ER)
K.J. MOUNTAIN CORP. and GOLDEN OAK :.
CONTRACTING, INC., :
Defendants. :
_______________________________________________________________ X

Ramos, D.J.:

Plaintiff (“Plaintiff or “DeAndrade”) brings this personal injury action against K.J.
Mountain Corp. (“K.J. Mountain”) and Golden Oak Contracting, Inc. (“Golden Oak”)
(collectively, “Defendants”) seeking compensatory damages for injuriesedifas a result of
Plaintiff's fall from a ladder while performing framing work at a construction®itaeed by K.J.
Mountain. Amended Complaint (“Am. Compl.”) (Doc. 6). K.J. Mountain has arfassied
against Golden Oak seeking indemnification for the full amount of damageseawid@hy,
against K.J. Mountain on Plaintiff's claims. Doc. 31. Currently before the Ceuthaparties’
cross motions for summary judgment pursuant to Federal Rule of Civil Procedure 56.
Specifically,Plaintiff moves for summary judgment on hiaims under New York Labor Law
(“NYLL") 88 240(1) and 241(6), Doc. 33, and Defendants both move for summary judgment on
all of Plaintiff's claims, Docs. 42, 50. Additionally, Golden Oak moves for summary jeigigm
on K.J. Mountain’s cross-claims. Doc. 42. For the reasons set forth below, Ptaartdf
Golden Oak’s motions are DENIED in their entirety, and K.J. Mountain’s motion is OEMIE

part and GRANTED in part.

1 On May 9, 2013, the Court granted K.J. Mountain’s request to deem its opp@sifiers to Plaintiff's motion for
summary judgment as a cras®tion for summary judgmenSeeMay 9, 2013 Minute Eny.
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I.  Factual Background
The following facts are undisputed except where otherwise noted.
a. The November 23, 2009 Incident

On November 23, 2009, Plaintiff, an employee of third-party E.C. Construction of
Newark, LLC (“E.C. Construction”), was working on a construction site for ahmge in
Hamptonburgh, New York when he fell from a 16-foot extension ladder. Pl.’s 56.1 Stmt. (Doc.
35) 11 12; see alsdeclaration of Charlotte G. Swift (“Swift Decl.”) (Doc. 48), Ex. D (Garcia
Dep. Tr.) at 30; Am. Compl. 11 6-7. Itis undisputed that K.J. Mountain was the owner and
general contractor for the house under construction, Pl.’s 56.1 Stmt. 3, and that ibhdesd G
Oak as a subcontractor to perform the framing work on the hédisg 4;see alsdGolden Oak’s
Ctr. 56.1 Stmt. (Doc. 43) 1 16 (“One of the subcontractors that K.J. Mountain hired was . . .
Golden Oak Contracting, Inc., to perform framing.”). Thereafter, Golden Oakedrinto a
verbal subcontract agreement with E.C. Construction to perform the framing work. Golden
Oak’s Ctr. 56.1 Stmt. T 18pe alsad. at Exs. G (June 13, 2012 Grd3=p. Tr.) at 15; H (Garcia
Dep. Tr.) at 15. As of the time of the accident, E.C. Construction had been doing work as a
subcontractor for Golden Oak for approximately two years. Swift Decl., E&alxia Dep. Tr.)
at 14. Plaintiff worked for E.C. Construction as a temporary, per-diem employee. Gaklen O
Ctr. 56.1 Stmt. T 20.

At the time of Plaintiff's fall and prior thereto, an extension ladder was posdion the
first floor of the house as a regular means of access to the second floor, @sgpestairs had
not yet been installed in the house. Pl.’s 56.1 Stmt. { 8. Eduardo Costa Garcia (“Garcia”)
partner in E.C. Construction, testified that on the day of Plaintiff's fall, @dwad nailed a two-

by-four to the ground to secure the ladder. Swift Decl., Ex. D (Garcia Dep. BB)s#e also
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Pl.’s 56.1 Stmt.  11. However, shortly before Plaintiff's fall, Garcia moveatitef and did
not resecure it with the twy-four. Swift Decl., Ex. D (Garcia Dep. Tr.) at ke alsdl.’s
56.1 Stmt. § 11. Additionally, the ladder was positioned adjacent to aynsefoot opening
to the basement. Pl.’s 56.1 Stmt. § 12. Although the opening was generally coveredyfor safet
reasons, Garcia had removed the covering approximately 30 momigteo Plaintiff’s fall
because he was cleaning up the construction site in preparation to leave for tBevifaDecl.,
Ex. D (Garcia Dep. Tr.) at 42-44. As a result, when Plaintiff fell from the laddée|llbrough
the opening, which was approximately eight feet above the basement floer562L.’Stmt. | 15.
It is undisputed that at the time of the incident, Plaintiff was not provided witlety et and
that there was no life net installed beneath the openthdl{ 1617. It is also undisputed that at
the time of Plaintiff's fall, the ladder was neither held in place by a person sthtdthe foot of
the ladder nor was the top end of the ladder secured “by its position or by mecimesanal”
Id. T 10.

As relevant to the inaht motion, Garcia testified that at the time of Plaintiff's accident,
he owned four ladders—two extension ladders and two step ladders. Swift Decl,. Etca (G
Dep. Tr.) at 29-30. One of those extension ladders was the 16-foot extension laddaimtift P
was using at the time of his falld. at 30. The record is unclear whether the other extension
ladder that Garcia owned at the time was 20 or 32 feet in lefgytat 2930. Plaintiff testified
that Garcia’s 18oot extension ladder was tbaly ladder available to him at the time of the
accident. Swift Decl., Ex. F (June 13, 2012 DeAndrade Depo. Tr.) at 41 (“Q. Were there other
ladders available that you could have used instead of this one that was missing?hérun
No.”).

Golden Oak and K.J. Mountain both contend that Plaintiff gave “conflicting and
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incongruous versions as to how he fell and why the accident allegedly occurinéesitved
deposition sessions. Golden Oak’s Ctr. 56.1 Stmt. { 23. Specifically, at Plainstf's fi
deposition on June 13, 2012, he testified that he was aware that the ladder he fell from was
missing a rung and that he was able to see the missing rung and skip it during daylight
Swift Decl., Ex. F (June 13, 2012 DeAndrade Dep. Tr.) at 38. Howattre time of the
accident, Plaintiff was not able to see the missing rung because it had gdtteli dat 38, 57.

As a result, when he got to the missing rung, his “foot went straight through,” anche/lieed

to “look for support on the next [rung],” the ladder made a “tilting motion” which caused
Plaintiff to fall. Id. at 47;see also idat 3839. At Plaintiff's second deposition on February 13,
2013, he testified that the ladder mowedorehe stepped in the missing rung and thawvhe
notaware of the missing rung prior to the faleeSwift Decl., Ex. E (Feb. 13, 2013 DeAndrade
Dep. Tr.) at 10-15. Specifically, Plaintiff testified that as he was giingn the ladder, “the
ladder moved, and [he] tried to hold on, but there was orgngisung that [he] wasn’t aware

of. That is when [his] foot went straight through . . . and it threw [him] through the hole in the
ladder.” Id. at 10.

Plaintiff, on the other hand, argues that he testified consistently at both deposition
sessions that(i) the ladder shifted from its original position to a leaning position; (ii) he made
an attempt to get down the ladder and in that attempt, missed a rung of the laddaj;thed (ii
ladder then twisted which caused him to f&kePl.’s Decl. in Refy (Doc. 53) 11 78. Plaintiff
contends that his testimony has been consistent and “describes the exacassomated with
anunsecured laddewhich is that a ladder can shift position, lean, move, and eventually twist
with the weight of a worker which will cause the worker . . . to fall from the ladder 9

(emphasis in original).



Plaintiff testified that he experienced pain in his ribs, arm and lower bacleasltaf
the accident. Swift Decl., Ex. F (June 13, 2012 DeAndrade Dep. Trd) di®& was treated at
the hospital for a fractured wrist, and later underwent physical therapy @mahature for his
wrist. Id. at 6671. With respect to his back injury, Plaintiff testified that he has had six
injections in his spine to help him withe pain.Id. at 73.

b. Golden Oak’s Level of Control and Supervision Over Plaintiff's Work

Golden Oak and K.J. Mountain dispute the level of Golden Oak’s direction and control
over the framing work that Plaintiff was performing at the time of the acci@pgcifically,
K.J. Mountain contends that as the primary framing contractor, Golden Oak passibte for
all of the framing work on the house, and that James Grass (“Grass”), the ovdwdeh Oak,
“direct[ed] the work on the project.” Declaration of Joel Schwartz (“Schwagtz. ) (Doc. 49)
1 1; Swift Decl., Ex. B (Schwartz Dep. Tr.) at 21-88¢ alsad. Ex. A (June 13, 2012 Grass
Dep. Tr.) at 17. Indeed, Grass admitted that he was present at the constrectaur sit the
seven days that E.C. Construction worked on the house, Swift Decl., Ex. A (June 13, 2012 Grass
Dep. Tr.) at 15, and Joel Schwartz (“Schwartz”) of K.J. Mountain testified thatvenas
occasions, he saw Grass actually performing work at the constructiddcéiteartz Decly 2.
Moreover, Golden Oak does not dispute that it was the prime framing contractdrywst i
responsible for the framing work on the house, and that it had the ability to fire E.C.
Construction. Pl.’s 56.1 Stmt. {{ 59&e als@wift Decl., Ex. A June 13, 2012 Grass Dep. Tr.)
at 14 (“Q. Would Golden Oak have been the prime contractor for the framing work? A), Yes.”
17 (“Q. Was it your understand for being compensated for your work that youesponsible
for the framing contract part of the house? A. Yes.”). Additionally, Golden Oak provided K
Mountain with a list of lumber for use in the framing work and provided the constructim pla
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to E.C. Construction. Swift Decl., Exs. B (Schwartz Dep. Tr.) at 22; D (Garcia b¢pt 16.
Finally, K.J. Mountain paid Golden Oak directly for the framing work performed on the house.
Swift Decl., Ex. C (Feb. 13, 2013 Grass Dep. Tr.) at 12. Indeed, Schwartz was not aken aw
that Golden Oak had subcontracted the framing work to E.C. Construction until discovesy in thi
litigation. Swift Decl., Ex. B (Schwartz Dep. Tr.) at 22.

Golden Oak, on the other hand, maintains that it did not physically do the work at the
construction site, that it does not have any employees, and that it wholly sabtamhthe entire
framing job to E.C. Construction. Golden Oak’s Ctr. 56.1 Stmt., Ex. G (June 13, 2012 Grass
Dep. Tr.) at 12see also idat Ex. O (Affidavit of James Grass) (“Grass Aff.”) 1 9. Moreover,
Grass testified that he had no authority to supervise the framing work, that he diceraotyg
instructions to anyone associated with E.C. Construction as to how to frame the house, and tha
he did not visit the site every day. Golden Oak’s Ctr. 56.1 Stmt., Ex. G (June 13, 2012 Grass
Dep. Tr.) at 14-15, 17. Additionally, Garcia testified that when Grass was airtsieuction
site, he would answer particular questions about the plans, including any changesetimahciee
to the plans, but that he did not specifically instruct Garcia on how to fravak. aSwift Decl.,

Ex. D (Garcia Dep. Tr.) at 18. Garcia further testified that Grass did notlprbimn with any
equipment or tools during E.C. Construction’s work at the $iteat 19, 54-55.

It is undisputed, however, that whenever E.C. Construction worked at a job site for
Golden Oak, including the site at which Plaintiff's accident occurred, Gaatiél drive a truck
that had a “Golden Oak” sign on it. Swift Decl., Ex. C (Feb. 13, 2013 Grass Dep.) at 8-10.
Indeed, Plaintiff testified that Gela drove him to the construction site every day in a “Golden
Oak” van and, accordingly, Plaintiff believed that he worked for Golden Oak. Bedft, Ex. F

(June 13, 2012 DeAndrade Dep. Tr.) at 18-19, 24s@8;also idat Ex. E (Feb. 13, 2013
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DeAndrade Dep. Tr.) at5 (“Q. And at that time [of the accident], who were you working for?
A. Golden Oak.”).

Finally, Plaintiff testified that while working on the house, he only took directmm fr
Garcia and that the tools he used were either his own or were provided to him lay Ganft
Decl., Ex. F (June 13, 2012 DeAndrade Depo. Tr.) at 27-2&€es6alsad. at Ex. C (Feb. 13,
2013 Grass Dep. Tr.) at 43. Plaintiff also testified, however, that Grass waysaht the
construction site “talkingo [Garcia].” Swift Decl., Ex. F (June 13, 2012 DeAndrade Dep. Tr.)
at 5657. It is undisputed that at the time of the incident, Grass was at the construetion sit
performing a “walkthrough” to ensure that the framing work was done as per the blueprints.
Swift Decl., Ex. A (June 13, 2012 Grass Dep. Tr.) at 285286;alsdl.’s 56.1 Stmt.  22.

c. The Sub-Contractor Agreement

Golden Oak and K.J. Mountain dispute the circumstances surrounding the execution of a
Sub-Contractor Agreement (the “Agreementjtached to the Swift Declaration as Exhibit H,
pursuant to which Golden Oak agreed to “indemnify and hold harmless [K.J. Mountain] in the
event of a loss, including but not limited to, any claim, suit, cost or expense arisingaayt of
loss suffered byn employee of [Golden Oak] and/or Sub-Subcontractor.” The Agreement is
signed by Grass and Schwartz’s wife, Rifka Schwartz, and is dated August 15, 2009.

However, Grass testified that the Agreement was actually signed in J&0d4arguring a

meeting between Grass and Schwartz at a gas station in Goshen, NewSwifk Decl., Ex. A

2 Rifka Schwartz is the president and sole shareholder of K.J. Mountaift. D®wi., Ex. B (Schwartz Dep. Tr.) at
6.

% In its responses to Golden Oak’s 56.1 Counter Statement of Matadis, K.J. Mountain contends that “Mr.
Grassadmittedat hs February 13, 2013 deposition that he signed the August 15, 2009 Indetionifisgreement
with K.J., which bore the date of August 15, 2009 when he signed it, ar@riss only now claims that August 15,
2009 was not the correct date of his signatukeJ. Mountain’s Response to Golden Oak’s 56.1 Cntr. Stmt. (Doc.
51) 1 32 (emphasis added). K.J. Mountain asserts that Grass shoefidrénbe “bound by his admission that he
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(June 13, 2012 Grass Dep. Tr.) at4Bl- Grass testified that Schwartz called him to schedule the
meeting in order “to take care of some paperwork because of insurddcat™45. Although
Grass testified that the Agreement that Schwartz asked him to sign did not reffecirnigrbal
agreement with K.J. Mountain, he nevertheless agreed to sign it during thaigmiktat 46

47. Grass further testified that at the time he signed the Agreement in 201 uigtist 25, 2009
date was already written on the space next to the line for his signature D8@liftEx. C (Feb.

13, 2013 Grass Dep. Tr.) at 44. Grass asserts that Schwartz did not inform him thebkenga
sued by Plaintiff prior to or at the time of their January 2011 meeting. Swift B&cA (June

13, 2012 Grass Dep. Tr.) at 47. According to Grass, the terms of the oral agreement he had
entered into with K.J. Mountain prior to Golden Oak commencing work on the house were
simply that Golden Oak would do the framing work for K.J. Mountain for $4.00 a square foot
Id. at 1311, 51-52. Grass contends that the oral agreement did not include an indemnity
provision. Id. at 5:52.

Schwartz, on the other hand, testified that he observed Grass sign the Agreement on
August 15, 2009 and denied meeting Grass in early 2011. Swift Decl., Ex. B (Schwartz De
Tr.) at 1617, 54, 57-58. He further testified that he typed the Agreement on a computer and that
he personally filled in the August 15, 2009 date next to both his wife’'s and Grass’s gignatur
Id. at 4649. Schwartz testified that he asks every subcontractor to execute an indemnity

agreement like the one at issue here prior to commencing work on his constructiois.pitject

signed the Indemnification Agreement on August 15, 2009."However, Gras's February 13, 2013 deposition
testimony directly contradicts K.J. Mountain’s contention. Far fromittithg to signing the Agreement on August
15, Grass unequivocally testified that he signed the Agreement in edfly &tnoton August 15, 2009. Sfw
Decl., Ex. C (Feb. 13, 2013 Grass Dep. Tr.) a##84 K.J. Mountain neglected to bring to the Court’s attention
Grass'’s testimony that, irrespective of the date that was writtdreolhgreement at the time, he signed the
Agreement in early 2011. Thbpinion assumes that the inaccurate citation was inadvertent. Coueseihided,
however, that they have a duty not to “knowingly make [] false staterhehtpt or law” to the Court. ABA
Model Rule of Prof'l Conduct 3.3(a)(1).
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at 1819. Golden Oak points out, however, that although K.J. Mountain made payments to at
least seven different subcontractors in connection with their work on this construteti@n s
review of K.J. Mountain’s files shows no such indemnity agreement for any sulotontrdoer
than Golden Oak. Golden Oak’s 56.1 Ctr. Stmt. 11 38-39.
II.  Legal Standard

Summary judgment is appropriate where “the movant shows that there is noegenui
dispute as to any material factfed. R. Civ. P. 56(a). “An issue of fact is ‘gerai if the
evidence is such that a reasonable jury could return a verdict for the non-moving Sarigd
v. ElImsford Union Free Sch. Dis812 F. Supp. 2d 454, 467 (S.D.N.Y. 2011) (cit8@R Joint
Venture L.P. v. Warshawslg59 F.3d 133, 137 (2d Cir. 2009)A fact is “material” if it might
affect the outcome of the litigation under the governing lady. The party moving for summary
judgment is first responsible for demonstrating the absence of any genuinefissaterial fact.
Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). If the moving party meets its burden, “the
nonmoving party must come forward with admissible evidence sufficient to rgesauiae issue
of fact for trial in order to avoid summary judgmen&aenger v. Montefiore Med. Gtr.06 F.
Supp. 2d 494, 504 (S.D.N.Y. 2010) (internal quotation marks omitted) (quiatiagillo v.
Weyerhaeuser C0536 F.3d 140, 145 (2d Cir. 2008)).

In deciding a motion for summary judgment, the Court must “construe thariabts
light most favorable to the non-moving paatyd must resolve all ambiguities and draw all
reasonable inferences against the movargrdéd v. Omya, In¢.653 F.3d 156, 164 (2d Cir.
2011) (quotingWilliams v. R.H. Donnelley, CorB68 F.3d 123, 126 (2d Cir. 2004)). However,
in opposing a motion for summary judgment, the non-moving party may not rely on unsupported

assertions, conjecture or surmisgoenaga v. March of Dimes Birth Defects Fousd. F.3d 14,
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18 (2d Cir. 1995). The non-moving party must do more than show that there is “some
metaphgical doubt as to the material factddcClellan v. Smith439 F.3d 137, 144 (2d Cir.
2006) (internal quotation marks omitted) (quotigtsushita Elec. Indus. Co. v. Zenith Radio
Corp.,475 U.S. 574, 586 (1986)). To defeat a motion for summary judgment, “the non-moving
partymust set forth significant, probative evidence on which a reasonable factdmddr
decide in its favor.”"Senng 812 F. Supp. 2d at 467-68 (citiAgmderson v. Liberty Lobby77
U.S. 242, 256-57 (1986)).
[I. Analysis
a. NYLL §240(1)
NYLL 8§ 240(1) states that:

All contractors and owners and their agents. in the erection,

demolition, repairing, altering, painting, cleaning or pointing of a

building or structure shall furnish or erect, or cause to be furnished

or erected for the pfarmance of such labor, scaffolding, hoists,

stays, ladders, slings, hangers, blocks, pulleys, braces, irons, ropes,

and other devices which shall be so constructed, placed and

operated as to give proper protection to a person so employed.

In enacting 8 20(1), the legislative intent was to protect workers “by placing ‘ultimate
responsibility for safety practices at building construction jobs wherersapbnsibility actually
belongs, on the owner and general contractor’ instead of on workers who faedyscaa
position to protect themselves from accidentMbrales v. Spring Scaffolding, In@24 A.D.3d
42, 45 (1st Dep’t 2005) (citations omitted). The statute thus imposes liability thrattisos
absolute, in two senses: “the duty it imposes is nondelegable, and thus contractors and owne
are liable under the statute whether or not they supervise or control the work; aacdwher

accident is caused by a violation of the statute, the plaintiff's own negligencaatdeasnish a

defense.”Cahill v. Triborough Bridge & Tunnel Auth4 N.Y.3d 35, 39 (N.Y. 2004). Itis still
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necessary, however for the plaintiff to show that the defendant’s violation oatheestas the
proximate cause of his injuryyd. Thus, where a plaintiff's own actionseathe sole proximate
cause of the injury, there can be no liabilitg.

Here, Plaintiff argues that he is entitled to summary judgment on his § 240(1) claim
because “it is not refuted that the ladder moved and was not secured which cansfdpla
fall.” Pl.’'s Mem. L. (Doc. 33) at 6. Moreover, the opening in the floor was uncovered and
Plaintiff was not provided with a safety harness or other device to prevent hiB falDecl. in
Reply (Doc. 53) 1 20. K.J. Mountain, on the other hand, artiat Plaintiff's own actions
caused the accident and, thus, any alleged violation of the statute by Defevatantt the
proximate cause of Plaintiff's injuries. K.J. Mountain Mem. L. Opp. (Doc. 50) at 6.
Specifically, K.J. Mountain argues that exaasuming the ladder Plaintiff fell from was missing
a rung, Plaintiff “admitted . . . that other safe equipment was immediatelyldeddeplaintiff.
Thus, if the ladder was missing a rung, plaintiff's use of that ladder, instead oféneawailable
ladders, defeats his claimld. Finally, Golden Oak argues that summary judgment should be
entered in its favor on Plaintiff's 8§ 240(1) claim because it did not have the autbatitect or
control Plaintiff's work and was therefore not a statutory “agent” of K.J. MauistaGolden
Oak’s Mem. L. (Doc. 42) at 7.

The Court finds that material issues of fact exist regarding Plaintiff's § pdiafin.

With respect to K.J. Mountain’s argument that Plaintiff's actions, and not Dafesigwere the
proximate cause of his fall, the Court finds that contrary to K.J. Mountain’s contentichewhe
other nondefective ladders were available for Plaintiff's use is a disputed issuet.of fa
Although K.J. Mountain relies on Plaintiff's testimony that Gapsavided him with both

“small ladders” and “big ladders” in support of its argument, K.J. Mountain’s Nle@pp. at 7,
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it ignores Plaintiff's unequivocal testimony that there were no other laddgfalde for his use

at the time of the accident, SwifeDl., Ex. F (June 13, 2012 DeAndrade Dep. Tr.) at 41.
Additionally, Garcia testified that in 2009, he only owned one 16-foot extension ladder, which is
the ladder Plaintiff was using at the time of his fall. Swift Decl,. Ex. D (Garcia Trepat 29

31. Although Garcia testified that he did own one other taller extension latlg#dre parties do
not indicate, and the record is not clear, whether the particular job Plairgiffourag at the time

of his fall specifically required him to use a-fi®t extension ladder. The case upon which K.J.
Mountain reliesMiro v. Plaza Const. Corp38 A.D.3d 454 (1st Dep’t 2007), is therefore
distinguishable. There, the court found that plaintiff’'s own actions were the @@xcause of

his accident where theghtiff used a ladder knowing that it was defective, notwithstanding his
admission that the employer had “‘a lot of ladders’ available for use on itstgf@ed that if
plaintiff had reported the problem with the ladder to his employer, the employ&t have

supplied him with a new ondd. at 455. Moreover, the Court notes that on appeal, the Court of
Appeals held that the lower court erred in granting summary judgment to defendantbff’ plai

8 240(1) claim because, “[a]ssuming the ladder was unsafe, it is not clear fraodtdehrow

easily a replacement ladder could have been procuMuld v. Plaza Const. Corp9 N.Y.3d

948 (N.Y. 2007).

Here, the record is similarly unclear whether a substitute deéettive and
appropriatelysized ladder was available for Plaintiff's use. Moreover, an issue of $acexsists
with respect to whether the ladder at issue was, in fact, missing a rundgnetmegmPlaintiff was
aware of that fact. Indeed, Garcia’s deposition testimony that the laddar good condition
and was not missing a rung, Swift Decl., Ex. D (Garcia Dep. Tr.) @628irectly contradicts

Plaintiff's testimony that the ladder was defective. Although Plaintiff's depogestimony is
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internally inconsistent with regard to whet he was aware of the alleged missing rung prior to

the time of the accident, for purposes of K.J. Mountain’s summary judgment motion, the portions
of Plaintiff’s testimony stating that he was not aware of the missing rung musidied. See

MCI Worldcom Network Servs., Inc. v. Clearwater Drilling, [Mdo. 01 Civ. 9961 (HB), 2002

WL 31444940, at *1 (S.D.N.Y. Nov. 1, 2002) (citi@yonin v. Aetna Life Ins. Co46 F.3d 196,

202 (2d Cir.1995fstating that a court must “draw all factual inferenceswor of the party

[against] whomsummaryjudgment is sought”))). Accordingly, assuming Plaintiff was unaware

of the allegedly missing rung, he did not “knowingly choose[] to use defective or inaglequat
equipment,"Miro, 38 A.D.3d at 455, and was thenmgfaot necessarily the proximate cause of

the accident.

Plaintiff appears to base his summary judgment motion not on the allegation that the
ladder itself was defective, but rather on Defendants’ alleged failure to aelgexiure the
ladder. SeePl.’'s Mem. L. at 27; see alsdl.’s Decl. in Reply § 10. As Plaintiff points out, to
the extent that his claim relies upon Defendants’ failure to provide adequayedsafets, he is
not required to show that the ladder was defective as part of his primadae for summary
judgment on the § 240(1) claingee McCarthy v. Turner Const., In62 A.D.3d 333, 333-34
(1st Dep’t 2008). However, irrespective of the condition of the ladder, Plaintitfastnot
prevail on his motion for summary judgment, aselaw is clear that “[w]here a plaintiff has an
adequate safety device readily available that would have prevented theta@ndeor no good
reason chooses not to use it, Labor Law 8§ 240(1) does not afayréto v. Metro. Transp.
Auth, 110 A.D.3d 630, 632 (1st Dep’'t 2013) (where plaintiff was injured by falling into
uncovered manhole while performing asbestos removal work, holding that plaintiff could not

prevail on § 240(1) claim where “plaintiff was provided with the perfeatgafevice, nanig,
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the manhole cover, which was nearby and readily available,” but failed to availflofrisand
failed to provide the court with “any good reason why he started [working]ebatmertaining
whether the cover was in place”) (citi@ghill, 4 N.Y.3d at 39 (reversing grant of summary
judgment in favor of plaintiff where “a jury could have found that plaintiff had adecpadety
devices available; that he knew both that they were available and that he was expesged to
them; that he chose for no good reason not to do so; and that had he not made that choice he
would not have been injured”))). Here, although Garcia admitted to moving tHeytfeor that
had been securing the ladder shortly before Plaintiff's fall, Plaintifbffased no explanation

for his failure to secure the ladder with the brace prior to usirgeieék.J. Mountain’s Mem. L.
Opp. at 7. Indeed, the record is unclear whether Plaintiff levewabout the existence of the
brace, although he admitted at his deposition that thetadals unsecured at the time he used it
and that he did not ask Garcia for rope or a “stop” to secure it. Swift Decl,. BxsbEL3,

2013 DeAndrade Dep. Tr.) at 16; F (June 13, 2012 DeAndrade Dep. Tr.) at 35. Accordingly,
because material issues oftf@xist regarding Plaintiff’s failure to utilize the safety devices
available, Plaintiff is not entitled to summary judgment on his 8 240(1) claim.

Finally, the Court finds Golden Oak’s argument that it is not the statutory agérk of
Mountain under tb NYLL to be without merit. Case law is clear that a prime contractor hired
for a specific project is liable as a statutory agent of the owner or gepatedctor if it has been
delegated thauthorityto supervise and control the work in which plaiirbs engaged at the
time of his injury. Coque v. Wildflower Estates Developers, 34 A.D.3d 484, 488 (2d Dep't
2006). “Once an entity becomes an agent under the Labor Law it cannot escapettiaml
injured plaintiff by delegating the work tmather entity.” McGlynn v. Brooklyn Hosp.-

Caledonian Hosp209 A.D.2d 486, 486 (2d Dep’t 1994). Here, Golden Oak’s principal admits
14



that Golden Oak was the prime framing contractor and that it was responsiiie fiaming of
the house. Moreover, it is undisputed that Golden Oak was on site at the time of the aedident a
that Plaintiff was performing framing work. Golden Oak thus cannot escapéyliagrely
because it subcontracted out the framing work to E.C. Construction, Plaintiffleyean See
Nasuro v. Pl Assocs., LL.@9 A.D.3d 829, 830-31 (2d Dep’t 2008) (holding that prime
plumbing contractor was liable under 8240(1) where plaintiff was employee of ntgmpa
subcontracted by plumbing contractarimyuk v. Junefield Asspd7 A.D.3d 518, 520-21 (2d
Dep’t 2008) (“Once Home Improvement became an agent of the owner, it could not escape
liability by delegating its work to another entity.Du v. OL Vineyards PRC, LL@80 N.Y.S.2d
871, 22 Misc.3d 1112(A), at *5 (Sup. Ct. Jan. 21, 2009d{hglthat prime aluminum siding
contractor could not escape liability under 8 240(1) “merely because it subtehivacth[e]
work to . . . plaintiff's employer”). However, although the Court finds that Golden Oak was th
statutory agent of K.J. Mountain under § 240(1), because questions of fact exist regp@rding t
proximate cause of Plaintiff’'s accident, including whether adequate safated or a non
defective ladder were readily available for Plaintiff's use, summatyment against Golden
Oak onPlaintiff's § 240(1) claim is not warranted at this stage of the litigation.

b. NYLL § 241(6)

Section 241(6) of the Labor Law imposes a non-delegable duty of reasonable care upon
owners and general contractors “to provide reasonable and adequate protecsateynfor
workers and to comply with the specific safety rules and regulations prontligatee
Commissioner of the Department of LaboMisicki v. Caradonnal2 N.Y.3d 511, 515 (N.Y.
2009) (internal quotation marks and citation omitted). The Casioner’s safety rules are set

out in the Industrial Code (Title 12 of the New York Codes, Rules and Regulatidngh
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order to prevail on a claim under 8 241(6), the particular provision relied upon by a phaugtff
mandate compliance with “concrete specifications and not simply declare gefenal s
standards or reiterate commilanw principles.” Id. (citations omitted). Whereas a violation of 8§
240(1) gives rise to both vicarious and absolute liability, a 8 241(6) claim resuitarious, bt
not absolute liability, and, thus, “[c]ontributory and comparative negligenceabdedefenses to
a Section 241(6) claim.1d. Thus, breach of a duty imposed by a rule in the Code is merely
some evidencor the factfinder to consider on the questidra defendant’s negligenceldl.
(emphasis added).

Here, Plaintiff contends that it is undisputed that Defendants violated Irad@ide 88
23-1.21(b)(4)(i) and (iv) which require, respectively, that “[a]ny portable lagsied as a regular
means of access between floors . . . shall be nailed or otherwise securely fiaspéames’ and
that “[w]hen work is being performed from ladder rungs between six and ten feettaleov
ladder footing, a leaning ladder shall be held in place by a person stationedaatt tof such
ladder.” Plaintiff further contends that Defendants violated § 23-1.7(b)(1), whicldpsaiat
“[e]very hazardous opening into which a person may step or fall shall be guardedtistantial
cover fastened in place.”

K.J. Mountain argues, on the other hand, that it is entitled to summary judgment on
Plaintiff's claim because Plaintiff's own actions, rather than the allegéatiains of the
Industrial Code, were the proximate cause of his accident. K.J. Mountain’s Mem. [atQfp.
18. Specifically, K.J. Mountain contends that Plaintiff caused the accidentibyg faiuse the
other available extension ladder on site and by failing to use the availabledsafiess to

prevent the accidentd.
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For the reasons set forth alep¥he Court finds that issues of material fact exist as to
Defendants’ liability, including whether Plaintiff was negligent in failing to theeavailable
safety devices-i.e., the brace and the covering for the opening in the floor—and whether
another ladder was available for his use at the time of the acci8eatMulcaire v. Buffalo
Structural Steel Const. Corpd5 A.D.3d 1426, 1427-28 (4th Dep’t 2007) (where plaintiff
slipped and fell through an uncovered opening approximately 18 feet to the fib®ingtalling
floor decking, holding that plaintiff was not entitled to summary judgment on § 241ii®) cla
where “defendants raised an issue of fact whether there were extra sheetsngf aeaikable to
plaintiff for safety purposes and, if so, whether plaintiff, based on his training ppaictice, and
common sense, knew or should have known to cover the operiiogéfice v. Reckson
Operating P’ship, L.B.269 A.D.2d 572, 573 (2d Dep’'t 2000) (holding that triable issues of fact
as to defendant’sdbility under 8241(6) existed, including whether plaintiff was negligent in
failing to use a safety device that was available on the prem&E)ce v. NYC Transit Auth.
801 N.Y.S.2d 781, 8 Misc.3d 1007(A), at *6 (Sup. Ct. Mar. 29, 2005) (“[T]here nsnaariable
issue—given plaintiff's alleged conduct in unreasonably failing to use insulated clotomlg
and equipment that were allegedly available to him . as+te whether plaintiff either shares
liability for, or was the sole proximate cause of his accident . . ..”). Accordingly, the
existence of such triable issues of fact preclude summary judgment onffRRI&#41(6) claim.

In support of Golden Oak’s motion for summary judgment on Plaintiff's § 241(6) claim,
it advances the samegament it made in support of dismissal of the § 240(1) claim; i.e.,
that it did not supervise or direct Plaintiff's work and therefore is not liabkeJasviountain’s
“agent” under the statute. Like 8 240(1), § 241(6) also applies to “[a]ll consactdrowners

and their agents NYLL § 241 (emphasis added). Accordingly, as the Court has already found
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that Golden Oak was K.J. Mountain’s statutory agent and that it cannot avoid liabitsy by
having subcontracted out the framing work to Plaintiff's employer, Golden Oakismfor
summary judgment on that basis is deniBdtez v. Madison Park Owner, LL.OG60 N.Y.S.2d
49, 36 Misc.32 1233(A) (Sup. Ct. 2012) (holding that prime contractor was liable under 88
240(1) and 241(6) as statutory agent of general contractor notwithstandingsthmtantracted
out the work)aff'd, 106 A.D.3d 531 (1st Dep’'t 2013).
c. NYLL § 200(1) and Common Law Negligence

Section 200(1) of the NYLL is a codification of the common-law duty imposed upon
owners, general contraxs or their agents to provide construction site workers with a safe place
to work. Singh v. Black Diamonds LL.24 A.D.3d 138, 139 (1st Dep’t 2005). K.J. Mountain
and Golden Oak both move for summary judgment on Plaintiff's § 200(1) and common law
negigence claims on the basis that they did not control the work site and were not onfnotice o
the alleged dangerous condition. K.J. Mountain’s Mem. L. Opp. at 8-10; GoldéNDak. L.
at 1-5.

Unlike Labor Law 88 240 and 241, where vicarious liability attaches to an owner or
general contractor, a plaintiff seeking to recover under 8 200(1) must sagéidigbility
standards of common-law negligendepez v. Dagan98 A.D.3d 436, 441 (1st Dep’t 2012). In
other words, where the plaintiff's injuries arise out of a dangerous preroisgsian, the
plaintiff must show that the owner or general contractor “either crelagecbndition, or had
actual or constructive notice of it sufficient for corrective action to be taken.Where the
plaintiff's injuries were due to an alleged defect in the method or material of the work, the
plaintiff cannot prevail against the owner or general contractor “unlesshbwn that the party

to be charged exercised some supervisory control over the methods of wotkalsa
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supplied.” Id. at 441-42 (internal quotation marks and citation omitted). A defendant has the
authority to supervise or control the work if that defendant “bears the respoyéavitite
manner in which the work is performedOrtega v. Puccia57 A.D.3d 54, 62 (2d Dep’t 2008)
(citations omitted).

Here, Plaintiff argues that its 8§ 200(1) claim is based both on the dangerous condition of
the premises (i.e., the uncovered opening in the floor) as well as the manner in whiorkthe
was done (i.e., the ladder was unsecured). Pl.’'s Mem. L. Opp. (Doc. 46) at 4-5. In support of it
motion for summary judgment, K.J. Mountain argues that the uncontested evidence g#asnst
that it had no control over the framing work and that it did not supervise, manage, direct or
control any aspect of the work. K.J. Mountain’s Mem. L. Opp. at 10. Moreover, K.J. Mountain
contends that Plaintiff has presented no evidence to suggest that it was on notyce of an
dangerous condition with respect to the accident at idsludn its submissions to the Court,
Plaintiff does not respond to K.J. Mountain’s argument that it did not exercise control over
Plaintiff’'s work and therefore cannot be held liable under § 200(1).

In light of the undisputed evidence that K.J. Mountain did not supervise or direct the
work performed by Plaintiff and that it did not have notice of the purportedly unsafeicondit
as well as Plaintiff’s failure to specifically oppose K.J. Mountain’s motorsimmary
judgment as to these claimbe Court finds that summary judgment in favor of K.J. Mountain
on Plaintiff's § 200(1) and negligence claim is warranted. Both Schwartz asd estified that
K.J. Mountain did not control the framing work for this construction projSeeSwift Decl,
Exs. A (June 13, 2012 Grass Dep. Tr.) at 19; B (Schwartz Dep. Tr.) at 22, 24. Moreover,
Plaintiff testified that while working on the house, he only took direction from Ga8waft

Decl., Ex. F (June 13, 2012 DeAndrade Depo. Tr.) at 27, 56. Addlityp Plaintiff has offered
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no evidence to suggest that K.J. Mountain was on actual or constructive notice ogidalle
unsafe condition. Indeed, Schwartz testified that he did not know whether he was pribgent a
construction site at the time dfd incident and that he did not become aware of Plaintiff's
accident until years after it occurred. Swift Decl., Ex. B (Schwartz Depat 2425, 27, 36-37.
Accordingly, K.J. Mountain’s motion for summary judgment on Plaintiff's § 200(1) and
common lav negligence claims is granted.

With respect to Golden Oak’s liability under 8200(1), the question the Court must
consider is not whether Golden Oak was delegatedutirity to supervise and control the
work Plaintiff was performing at the time of thecedent—as is the case under 88 240(1) and
241(6)—»but, rather, whether Golden Cattually exercised supervisory control over the work
on the premises, or created or had notice of the dangerous condition which produced the injury.
See Lu800 N.Y.S.2d 871, 22 Misc.3d 1112(A), at *6 (holding that prime contractor could not
escape liability under § 240 by subcontracting the work to plaintiff's employedjsmutssing
plaintiff's 8§ 200 and common law negligence claim against same prime contrheicy there
was “no evidence that [the contractor] actually exercised supervisory congraihe plaintiff, or
that it created or had notice of a dangerous condition”). The Court finds that questions of
material fact exist regarding the extent to which Golden&aakally supervised Plaintiff and
whether it was on notice of the allegedly dangerous condition. Whereas Schetditzl tihat
Grass directed the framing work on the project and actually performed worlliwvhde at the
construction site, Grass testified that he did not direct or supervise Plaiwiifk on the house.
Moreover, Grass admitted at his deposition that he was aware of the existéreep#riing in
the floor prior to Plaintiff's fall and that he was in the general vicinity of tlcedaat. Swift

Decl., Ex. C (Feb. 13, 2013 Grass Dep. Tr.) at 18-19, 22-27. Accordingly, as disputed issues of
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fact exist regarding the extent of Golden Oak’s supervision and control of fPawdrk, as
well as its knowledge of the purportedly dangerous condition, Golden Oak is not entitled to
summary judgment on Plaintiff's § 200(1) and common law negligence claims.
IV.  Golden Oak’s Motion for Summary Judgment on K.J. Mountain’s Cross€laims

Golden Oak moves for summary judgment on K.J. Mountain’s @lasas for
indemnification pursuant the Sub-Contractor Agreement. In support of its motion, Golden Oak
cites to case law holding that an indemnification agreement executed afterdmeoccurs
will generally not be applied retroactively, and argues ttire has beeprima facieevidence
presented that K.J. Mountain generated the hold harmless agreement and relipeS@ddn
Oaks [sic] sign iafterthe alleged occurrence.” Golden Oak’s Mem. L. at 9 (emphasis in
original). Contrary to Golden Oak’s assertion, however, the circumstancesrsling the
execution of the Agreement are strongly disputed by the parties. Spbgifidereas Grass
testified that he signed the Agreement in early 2011 and that Schwartz bdckta#eugust 15,
2009, Schwartz testified that Grass signed the Agreement on August 15, 2009, prior to the
commencement of his work on the construction project, and denied asking Grass to sign the
Agreement in 2011. Accordingly, the Court finds that triable issues of fact egastling the
date and enforceability of the Agreement which preclude summary judgment. ddgidtain’s
crossclaims.

V.  Conclusion

For the reasons set forth above, Plaintiff's and Golden Oak’s motions for summary
judgment are DENIED. K.J. Mountain’s motiaor summary judgment is GRANTED in part
and DENIED in part. Specifically, with respect Plaintiff's NYLL 8 200(thyl@ommon law

negligence claims, K.J. Mountain’s motion is GRANTED, and with respdefaiatiff's NYLL
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§8§ 240(1) and 241(6) claims, its motion is DENIED. Accordingly, the following claims remain
in this case: (i) Plaintiff’s NYLL § 240(1) claim against Golden Oak and K.J. Mountain; (ii)
Plaintiff’s NYLL § 241(6) claim against Golden Oak and K.J. Mountain; (iii) Plaintiff’s NYLL §
200(1) and common law negligence claims against Golden Oak; and (iv) K.J. Mountain’s cross-
claims against Golden Oak. The Clerk of the Court is respectfully directed to terminate the
motions. Docs. 32, 37.

The parties are instructed to file their joint pre-trial order no later than Wednesday,
January 8, 2014 and to appear for a pre-trial conference on Friday, January 24, 2014 at 2:00 pm,
at which a final pretrial conference date and trial date will be set.

It is SO ORDERED.

Dated: December 11, 2013
New York, New York

=7

Edgardo Ramos, U.S.D.J.
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