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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

GREATSHIP (INDIA) LIMITED,

Petitioner,
-against- 11 Civ. 420 (RJIH)
: MEMORANDUM OPINION
MARINE LOGISTICS SOLUTIONS (MARSOL): AND ORDER
LLC, !
Respondent.

Richard J. Holwell, District Judge:

Respondent Marine Logistics Solutions, L®™arsol”) charterd two vessels owned by
petitioner Greatship (India) Limited (“Greaipl). Marsol defaulted on two payments to
Greatship, who referred the matter to txetion in London. On September 22, 2010, the
arbitrators awarded Greatship damages of $2,168yit@dnterest, an award which Marsol has
neither appealed nor paid. On January 20, 201datSnip petitioned thisourt to enforce the
award pursuant to the New York Conventiontloe Recognition and Enforcement of Foreign
Arbitral Awards (the “New York Convsion”), codifiedat 9 U.S.C. §20&t seq(2006), and the
Federal Arbitration Act, adified at 9 U.S.C. 8§ &t seqMarsol now moves to dismiss the
petition under Fed. R. Civ. P. 12(b)(2), arguing thatcourt lacks persahjurisdiction over it.
Because Greatship’s allegations do not suppfandang of jurisdiction over Marsol, Marsol’s

motion to dismiss is GRANTED.
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Factual Background

The following facts are undispad between the parties.

Greatship, an Indian businesgity, is the owner of twaessels, the Greatship Amrita
and the Greatship AnjaliPet.’s Mem. of Law in Opp. To Resp.Mot. to Dismiss (“Opp.”) at 1;
Verified Petition (“Pet.”) 2.Marsol is an offshore logisticervice provider, registered in
Dubai, United Arab Emirates. (Hashmi Def8; D’Ambrosio Decl. Ex. 1.) Marsol time
chartered the Greatship Amrita and Gatship Anjali undetwo charterpartiesdated
November 27, 2007. (Oppt 1.)

On or about October 19, 2009, Gdap and Marsol agreed &arly re-delivery of the
vessels, and entered into two settlement agee&sr(the “Amrita Agreement” and the “Anjali
Agreement”). (Oppat 1;seeD’Ambrosio Decl. Ex. 1, Ex. 2.) In the Amrita Agreement, Marsol
agreed to pay Greatship $1,811,516.00 for antling time charter hire, and $450,000.00 in
compensation for early redeliyeof the Greatship Amritald.) In the Anjali Agreement, Marsol
agreed to pay Greatship $557,596.7 1dwistanding time charter hirdd() The Amrita
Agreement contained a schedule for paymentkefotal settlement amounts, and provided that
if Marsol were to default on any two consecutinstallments, “the defaulting sums along with
all other sums . . . shall become due and payabteediately and shall carign interest in the
measure of 10% (ten percent) annualhyil the date ofealization.” (d. at 1-2.) Clauses in each
settlement agreement provided that each woulgldverned in accordance with English law, and
that disputes arising out of the agreemevasld be referred tarbitration in London.I¢. at 2;
Resp. Mot. to Dismiss (“MTD”) at 2.) The flement agreements nowhere mention the United

States, New York Stater any other stateSeeD’Ambrosio Decl. Exs. 1 & 2.)

L A charterparty is a “charter or deed made between owners and merchants for hire of a ship, and sats thedivery
cargo.” lll Oxford English Dictionary 50 (2d ed. 1991).



Marsol allegedly defaulted on its OctobadaNovember 2009 installments due under the
agreements. (Oppt 2; MTD at 2.) Greatshifnen referred the dispaito arbitration in London,
in accordance with thelaitration clauses. (Oppat 2; MTD at 2.) On September 22, 2010, the
arbitrators awarded Greatship prindidamages of $2,168,700, with interest. (Ogi2;see
MTD at 2.) Greatship subsequently made deradadpayment, but Marsol has not paid. (Opp.
at 2;seeMTD at 2.)

On January 20, 2011, Greatship petitionedcbist to enforce thaward pursuant to the
New York Convention. (Pet. 110n June 6, 2011, Marsol moved under Rule 12(b)(2) to dismiss

the petition for lack of jurisdiction.

Discussion

“A court is ‘obligated to dismiss ant@an against a defendant over which it has no
personal jurisdiction’ upon motion by that defendaBtdne v. Ranbaxy Pharm., Inklo. 10
Civ. 8816, 2011 WL 2462654, at *1 (S.D.N.Y. June 16, 2011) (quitimg Ski Train Fire 230
F. Supp. 2d 403, 406 (S.D.N.Y. 2002)). “A plifinopposing a motion to dismiss a complaint
for lack of personal jurisdiction pursuant to Ru&b)(2) ‘bears the burden of establishing that
the court has jurisdiain over the defendant.Anderson v. MarrNo. 10 Civ. 818, 2011 WL
3423694, at *4 (S.D.N.Y. July 18, 2011) (quotiditefano v. Carozzi N. Am., In286 F.3d
81, 84 (2d Cir. 2001)). Prior to discovery, the piifimeed only plead facts which, if true, would
establish jurisdiction over the moving defendaaht. Stong 2011 WL 2462654, at *1. “At the
pre-discovery stage, a court may consider documents beyond the pleadings in determining
whether personal jurisdiction eigs and any pleadings and atli@cuments considered by the

Court must be interpreted in the lighbst favorable to the plaintiff Anderson2011 WL



3423694, at *4. However, “conclusory allegasare not enough to establish personal
jurisdiction.” Gmurzynska v. Huttor257 F. Supp. 2d 621, 625 (S.D.N.Y. 2003). Instead the
allegations supporting jurisdictn must be factually supportedellow Page Solutions, Inc. v.
Bell Atlantic Yellow Pages CaNo. 00 Civ. 5663, 2001 WL 1468168, at *3 (S.D.N.Y. Nov. 19,
2001) (citingBall v. Metallurgie Hoboken-Overpelt, S,A02 F.2d 194, 197 (2d Cir. 1990)).

To enforce a foreign arbitral award undlee New York Convention, the enforcing court
must haven personanor quasi in remurisdiction over the party ordered to p&yontera
Resources Azerbaijan Corp. v. $t&il Co. of the Azerbaijan Repuhle82 F.3d 393, 398 (2d.
Cir. 2009);Adrian Shipholding Inc. v. Lawndale Group $.Ho. 08 Civ. 11124, 2010 WL
1372627, at *2 (S.D.N.Y. Mar. 26, 2010) (“[T]he@t of Appeals has recently imposed a
requirement that courts in this Circuit fipgrsonal or quasi in rem jurisdiction before
confirming a foreign arkral award.”) (citingFrontera). The federal statute that implements the
New York Convention does not itself conferganal jurisdictbn over the parties to an award.
Opal Finance Ltd. v. Agrenco Madeira Comercio Int’l LDMo. 08 Civ. 8279, 2010 WL
476711, at *1 (S.D.N.Y. Feb. 3, 2010). Personal jurtgzicnust therefore be established either
under state law, or, since the New York Coni@ntis enacted by feddrstatute, by Federal
Rule of Civil Procedure 4(k)(2).

Accordingly, to enforce a foreign arbitral awd in this court, th petitioner must show
either (1) that theespondent is “preent’ in New York,”Ford v. Department of Soc. Servdo
10 Civ. 3800, 2011 WL 1458138, at *2 (S.D.N.Y. M22, 2011) (quoting N.Y. C.P.L.R. 301
(McKinney 2010)), and thereforelgect to general personal juristion; (2) that the respondent
“has committed acts within the scopeNew York’s long-arm statutePord, 2011 WL

1458318, at *2 (quoting N.Y. C.PR. 302), and is thereforeilgject to specific personal



jurisdiction over claims @ing from those acts; or (3) thapder Rule 4(k)(2), the respondent is
not subject to the jurisdiction ehy one state, but that the esise of general federal personal
jurisdiction over the respondeis nevertheless consistent witte requirements of due process
see Kiobel v. Royal Dutch Petroleum (¢o. 02 Civ. 7618, 2010 WL 2507025, at *6 (S.D.N.Y.
June 21, 2010) (citingorina v. Marward Shipping Co., Ltdb21 F.3d 122, 127 (2d Cir. 2008)).

N.Y.C.P.L.R. 301

N.Y. C.P.L.R. 301 provides for general persguogkdiction with respct to any cause of
action over a defendant who “toing business’ and is therefore ‘present’ in New Yoliva
v. Royal Dutch Petroleum G&26 F.3d 88, 95 (2d Cir. 2000) (quotiHgffritz for Cutlery, Inc.
v. Amajac, Ltd.763 F.2d 55, 58 (2d Cir. 1985)). The defant must “do[] business in New
York not occasionally or casually, but witliaar measure of permanence and continuitg.”
(internal quotation marks omitted). “In order to &dith that this standard is met, a plaintiff
must show that a defendant engaged in continyoermanent, and substantial activity in New
York.” Id. (internal quotation marks omitted). New Yaurts consider several factors in this
analysis, “including ‘the existee of an office in New York; the solicitation of business in New
York; the presence of bank accounts or otheperty in New York; and the presence of
employees or agents in New YorkFagan v. Republic of AustriéNo. 08 Civ. 6715, 2011 WL
1197677, at *12 (S.D.N.Y. Mar. 25, 2011) (quotXigy Feng Li v. Hock371 F. App’x 171, 174

(2d Cir. 2010)).

2 Although theFronteracourt also adopted the suggestion of the district court (Holwell, J.) and held that a
sovereign state and its agentsnd enjoy due process protectioRsontera, 582 F.3dat399-401 (overrulingn
partTexas Trading & Mill. Corp. v. Federal Republic of Niged7 F.2d 300 (2d Cir. 1981)), that holding does
not extend to privately-owned foreign corporatidimnteraat 401 ¢iting Helicopteros Nacionales de Colombia,
S.A.v. Hall 466 U.S. 408, 418-19 (1988Bank Brussels Lambert v. Fiddler Gonzalez & Rodrigt&z F.3d 779,
784 (2d Cir.1999)Metro. Life Ins. Co. v. Robertson-Ceco Cofpl F.3d 560, 571 (2d Cir.1996)). Accordingly, any
exercise of jurisdiction over Marsol must comport with the requirements of due process.



To find general personal jadiction under N.Y. C.P.L.R. 301, the defendant must be
doing business in New York at the time dwion was filed, not when the claim aroBeczenik
v. Dyax CorporationNo. 00 CV 243, 2000 WL 959753,%& (S.D.N.Y. July 11, 2000)Yurman
Designs, Inc. v. A.R. Morris Jewelers, L.L.LL,F.Supp.2d 453 (S.D.N.Y. 199@pancaster v.
Colonial Motor, 581 N.Y.S.2d 283, 287 (App. Div. 1992).

Registration pursuant to 8304 (tf)the Business Corporatidraw is considered consent
to general personal jurisdictioAugsbury Corp. v. Petrokey Coy@d.70 N.Y.S.2d 787, 789 (App.
Div. 1983). Such consent is revoked whems ithgistration expires or is surrendergde
Greenman-Perdesen, Inc. v. Berryman & Henigar,,INo. 09 Civ. 167, 2009 WL 2523887, at
*5 (S.D.N.Y. Aug. 18, 2009) (finding that defenddad not consented to personal jurisdiction
merely because it had been, but no longer veagstered to do business in New York).

Greatship does not allege facts that estaldrssuggest that Maskhas engaged in any
commercial activity in New York. Greatship merely alleges (I) that Marsol “maintains an agency
and/or parent-subsidiary relatidmg with Emirates Trading Agency L.L.C.” (“ETA”), such that
Marsol was the “sale & purchadesision” of ETA, and that ETAwvas registered to do business
in New York pursuant to 8304(b) of the NewrKdusiness Corporation Law from January 20,
2009 until October 25, 2010, when it surrendered its authority (Opp. at 7-8); and (1) that Marsol
once commenced a lawsuit in this cotdgrine Logistics Solution@arsol) LLC v. Eneroill
Offshore Drilling Ltd, No. 09 Civ. 5135 (S.D.N.Y. June 2, 20@9dluntarily dismissed July 27,
2009), albeit not against Greatship.

These allegations do not ediab or suggest that Marswlas “doing business” in New
York under N.Y. C.P.L.R. 301. Therisdictional acts of a pareirt New York may be imputed

to a foreign subsidiary, but only where “the subsidia acting as an agefor the parent, or the



parent's control is so complete that the &liagy is a ‘mere department’ of the parentwin v.
ZDF Enterprises GmbHNo. 04 Civ. 8027, 2006 WL 374960, at *8 (S.D.N.Y. 2006) (ci&®),
Inc. v. Coastal Corp.61 F.Supp.2d 35, 51 (S.D.N.Y. 1998pehler v. Bank of Bermuda L{d.
101 F.3d 863, 865 (2d Cir.1996)). Greatship’s concluatiegation that Marsol maintains an
“agency and/or parent subsidiary relationship” with ETA is not suffi¢@support jurisdiction.
But even if it were, ETA surrendered itgigration on October 25, 2010, and thereby revoked
its consent, before the present petition was fifse Greenman-Perdes@®09 WL 2523887, at
*5. Therefore, the identified registration aloneuld not support general jurisdiction even over
ETA, let alone its alleged subsidiary, Marsol.

As for Marsol’'s commencement of a singleecasNew York District Court, a party's
appearance as petitioner in one proceeding doesegessarily subjectib personal jurisdiction
in another proceeding, even in the same c@utf Ins. Co. v. Caldor CorpNo. 03 Civ. 2894,
2006 WL 1586571, at *3 (S.D.NM. June 9, 2006) (citingndros Compania Maritima, S.A. v.
Intertanker Ltd, 718 F. Supp. 1215, 1215-17 (S.D.N.Y. 1989)). Nor is the mere filing of a
lawsuit in New York considerei be “doing business” in thetate. N.Y. Bus. Corp. Law §
1301(b)(1) (McKinney 2003) (“a foreign corpdicn shall not be cordered to be doing
business in this state. . . by reason of . .Jaimiaining or defending any action or proceeding,
whether judicial, administrative, l@trative or otherwise . . . .”see also Gruman v. Plotkid03
N.Y.S.2d 88, 89 (App. Div. 1978) (noting that fmye corporation was not “doing business” by
commencing action in New York Suprei@eurt to enforce mortgage note).

In his declaration, Marsol’'s general manasfates that Marsol has no presence, offices
or facilities in New York; does not do busssein New York; does not solicit business in New

York; does not own or lease any property imN¥ork; has no employees located in New York;



and has no revenue attributable to New Yorkaglkimi Decl. at 2.) Greatship has not alleged
facts that, if proven, would contradict these agsest In total, Greatship’s factual showing is
plainly insufficient to establish thillarsol was “doing business” here.

N.Y.C.P.L.R. 302

N.Y. C.P.L.R. 302, New York’s long-arm statuiteter alia “confers jurisdiction over any
non-domiciliary who transacts any business withagtate so long as the cause of action arises
from this conduct.’Kennedy Johnson Gallagher, LLC v. PayNe. 10 Civ. 1363, 2010 WL
3958749, at *2 (S.D.N.Y. Oct. 5, 2010) (intergabtation marks and alterations omittexbe
N.Y. C.P.L.R. 302(a)(1)Dpticare Acquisition Corp. v. Castill&06 N.Y.S.2d 84, 91 (App. Div.
2005). A party “transacts business within theestédr the purposes of N.Y. C.P.L.R. 302 “when
it purposefully avails itself athe privilege of conducting activities within New YorkKénnedy
Johnson Gallagher2010 WL 3958749, at *2. To support jurisdiction under N.Y. C.P.L.R. 302,
there must be “a substantial nexus betweetréimsaction of business and the cause of action
sued upon.ld.; seeBest Van Lines, Inc. v. Walket90 F.3d 239, 249 (2d Cir.2007).

Greatship does not allege that Marsol tratesthany business in New York related to the
charterparties, settlement agreemarnjtration, or default. As notesipra Marsol asserts that it
does not do business in New Yoand Greatship has not suggedteat the present cause of
action arose from any New York activity. Accordly, New York’s long-arm statute does not
confer jurisdiction oveGreatship’s claims.

Federal Rule of Civil Procedure 4(k)(2)

Greatship also asserts that jurisdiction sper over Marsol pursuant to Rule 4(k)(2).
“To establish personal jurisdictiaver a defendant pursuant todéeal Rule of Civil Procedure

4(k)(2), a plaintiff must show #t (1) the plaintiff's cause of &ian arises under federal law, (2)



the defendant is not subject tetjurisdiction of any one statend (3) the exercise of personal
jurisdiction over the defendant is consistetth the requiremes of due processKiobel, 2010
WL 2507025, at *6 (citind?orina, 521 F.3d at 127kee alsd~ed. R. Civ. P. 4(k)(2) (“For a
claim that arises under federal law, servingrarsons or filing a waiveof service establishes
personal jurisdiction over a defendant if (A) théedelant is not subject to jurisdiction in any
state’s courts of general juristd@n; and (B) exercising jurisdiction is consistent with the United
States Constitution and laws.”). “Rule 4(k)(2dissigned to fill a gap in the enforcement of
federal law for courts to exercise personalgdiction over defendantsViag sufficient contacts
with the United States to justify the applicatiof United States law . . . but having insufficient
contact with any single state support jurisdiction undestate long-arm legislationDaventree
Ltd. v. Republic of Azerbaijad49 F. Supp. 2d 736, 760 (S.D.N.Y. 2004).

Greatship’s claims arise under the New Y@dnvention, and therefore under federal
law. Although the Court has found that Marsohdg subject to personal jurisdiction in New
York, Greatship does not certifdr has the court ascertainagh spontethat Marsol is not
subject to jurisdiction in any other state. BuéeVf that were so, hCourt would still lack
jurisdiction over Marsol because the exercispiogdiction pursuant to Rule 4(k)(2) would not
comport with due process.

Due process for the purposes of Rule 4(k)é2juires that the defidant have sufficient
minimum contacts with the United States, and thatexercise of jusdiction is reasonable.
Porina, 521 F.3d at 127. The first step of the analysstablishing mininm contacts with the
United States, is a “more stringent” test thla@m comparable standard under states’ long-arm
statutes, and requires a plaintiff to show thatdefendant had “continuous and systematic

general business contacts” with the United Statestacts that “approximate physical presence



in the United StatesNewMarkets Partners LLC v. Oppenhet8 F. Supp. 2d 394, 404
(S.D.N.Y. 2009) (quotindorina, 521 F.3d at 128 arBBC Chartering & Logistic v. Usiminas
Mecanica S/ANo. 08 Civ. 200, 2009 WL 259618, at *5.06N.Y. Feb. 4, 2009)) (internal
guotation marks removed). If the defendant’s contacts are deemed insufficient, the court’s
analysis ends, but if sufficient minimum contagexsst, the court proceeds inquire whether the
exercise of jurisdiction is reasonabMetropolitan Life Ins. Co. v. Robertson-Ceco Cpfdl

F.3d 560 (2d Cir. 1996). This second step ofahalysis considers such factors as “(1) the
burden that the exercise of jurisdiction willpamse on the defendant; (2) the interests of the
forum state in adjudicating the case; (3) thearglff’s interest in obtaining convenient and
effective relief; (4) the interstate judicialssgm’s interest in obtaining the most efficient
resolution of the controversy; and (5) the shaméglest of the states in furthering substantive
social policies.’Bank Brussels Lambert v.dgller Gonzalez & Rodrigue305 F.3d 120, 129 (2d
Cir. 2002);Tamam v. Fransabank S&77 F. Supp. 2d 720, 731 (S.D.N.Y. 2010). A weak but
sufficient showing of minimum contacts remgs a strong showing of reasonablen8seBank
Brussels 305 F.3d at 129tamam 677 F. Supp. 2d at 731.

Greatship fails to establish sufficient rmmim contacts between Marsol and the United
States. Beyond the tenuous contactsvben Marsol and New York discuss&gpra Greatship
further asserts that Marsol rdguy transacts business in Udllars and that the settlement
agreements required payment to Greatship $ dollars. (Opp. at 6.) Greatship deems this
relevant because “all international U.S. dollansfers are processed by intermediary banks in
the United States.” The settlement agreementsetierydo not suggest or require the use of any
bank or facility in the United Stas, and Greatship has not allegieat Marsol has ever actually

processed a transaction with &8Ubank. Even if it had, “theoutine acceptance and remittal of

10



commercial instruments incidentally bound for tbrim state’ are indticient to establish
minimum contacts.SeeNorthrop Grumman Overseas Serv. Corp. v. Banco Wiese Sudameries
No. 03 Civ. 1681, 2004 WL 2199547, at *(S.D.N.Y. Sep. 29, 2004) (quotikgoning &

Deppe, Inc. v. Continentallithois Nat'l Bank & Trust C.695 F.2d 289, 292 (7th Cir.1982)).
Greatship also identifies that a vessel named 8gldi’ was classified as recently as 2005 with
the Houston -based American Bureau of Shipp@gatship provides no direct evidence that the
present respondent was or is thwner of the Marsol |, dhat such classification was
purposefully acquired by Marsol. But even if idal were both owner and classifier of the
Marsol |, thetotal activity alleged by Greatship is ribe sort of continous and systematic
general business contact that could approximateigalysesence in the United States. Courts in
this district have found mimum contacts lacking under a Rdlg)(2) analysis when the
defendant in question had far more conmecwith the United States than does MarSale, e.g.
Nursan Metalurji Endustrisi A.S. v. M/V TORM GERTRWUD. 07 Civ. 7687, 2009 WL

536059, at *3-4 (S.D.N.Y. Feb. 27, 2009) (no mioim contacts sufficient for Rule 4(k)(2)

when defendant had an office in Connecticut awned several shipsahconducted trade in
American ports)BBC Chartering 2009 WL 259618 at *5 (nminimum contacts where
defendant attended fifteen meetings in the Wn&tates, supplied steel for two United States
municipal construction projects and submitted liadtidwo more, placed two advertisements in a
United States trade magazine, and issuedss petease announcing a strategic decision to
expand participation in the U.S. marke®e alsdPorina, 521 F.3d at 129 (holding that a
vessel's owner was not subject to personal jigigoh under Rule 4(k)(2) with respect to an

unrelated suit where the vessel hgokeaedly visited U.S. ports atetllirection of its charterers).

11



As Greatship has not shown that the exerofgarisdiction pursant to Rule 4(k)(2)
would comport with due procegbe court need not proceedewamine the reasonableness of
such exercise. The Court finds that it doeshase general federalrsdiction over Marsol.

Request for Discovery

Greatship asks for discovery to further b8th its jurisdictional allegations against
Marsol, but does not poitd any particular information it hopes to obtain.

“District courts have considerable distion in determining how best to handle
jurisdictionalquestions.’Best Van Lines, Inc. v. Walké&tp. 03 Civ. 6585, 2004 WL 964009
(S.D.N.Y. May 5, 2004)affirmed 490 F.3d 239 (2d Cir. 2007). “While discovery on the
jurisdictional question is sometimes appropriat@mwthere is a motion to dismiss for lack of
jurisdiction, plaintiff must firs make a threshold showing titaere is some basis for the
assertion ofurisdiction.” Daval Steel Prods. v. M.V. Juraj Dalmatinad8 F. Supp. 159, 162
(S.D.N.Y. 1989). To be grantedetlopportunity for jurisdictional dcovery, a plaintiff “must, at
the least, allege facts that would popt a colorable clan of jurisdiction.”ld. (citing Lehigh
Valley Industries, Inc. v. Birenbay27 F.2d 87, 93-94 (2d Cir. 1975)).

The court has given Greatship’s allegatitmesr most favorablenterpretation, and found
them insufficient to support any colorable claimjuisdiction. As Greatship has failed to make
a threshold showing that this court has anysflidgtion over Marsol, it wodl be inappropriate to
grant Greatship further discove§ee Best Van Line490 F.3d at 255 (“We conclude that the
district court acted well withiits discretion in declining to permit discovery because the plaintiff
had not made out a primadie case for jurisdiction.”see, e.g., Del Medical Imaging Corp. v.
CR Tech USA, IncNo. 08 Civ. 8556, 2010 WL 1487994, at *8 (S.D.N.Y. Apr. 13, 2010)

(denying jurisdictional discovery velne plaintiff “failed to allegeny facts that could lead this

12



Court to exercise personal jurisdiction over [defendant] and . . . failed to point to any relevant

information that it hopes to obtain in discovery ... .”).

CONCLUSION
For the foregoing reasons, defendant Marsol’s motion to dismiss [8] is GRANTED and
Greatship’s petition is dismissed without prejudice. The Clerk of Court is ordered to close this

case.

SO ORDERED.

Dated: New York, New York
JxH2012 B {
ﬁ”“ \ ) N\~

M Richard J. Holwell
United States District Judge
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