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Pursuant to the Court’'s ondef March 28, 2011, Plaintif€ory Hubbard (“Plaintiff”),
through his undersigned counselretord, respectfully submits this Surreply Memorandum of
Law in Response and Opposition to MySpace, sndotion to Dismiss and in support thereof
sets forth as follows:

l. INTRODUCTION

As this Court notedua sponte, in its Reply MySpace, Inc. (“MySpace” or “Defendant”)
abandoned its reliance on the reqguieat that a warrant be issidi by a “court of competent
jurisdiction,” as presentldefined by 18 U.S.C. § 2703(a). Nowvargues that this Court should
use the statute’s previous language before & @reanged in 2009. Plaiffitconcedes that the
current definition of “court of competent jurisdiction” contained in 18 U.S.C. 2703(a) was not in
effect when the warrant at issue was thte MySpace on January 29, 2008, yet this is a
distinction without a differencelUnder either version of the statuthe applicabléaw required
that the issuing court have jurisdigtiover the offense under investigation.

MySpace tries to impermissibly expand the pavand authority of a Georgia Magistrate
Court so that the warrant at issue here woulddlel. MySpace’s intemetation of “equivalent
state warrant,” as set forth in 18 U.S.C. § 27€)@iming that O.C.G.A. § 15-10-2(4) supports
jurisdiction in this instance, is incorrecA Georgia Magistrate @urt is only a court ofimited
jurisdiction that lackgurisdiction to preside over felony fehses, including the one for which
Plaintiff was arrested and charged and the waisantd. As such, MySpace clearly knew that it
violated the Stored Communications Act (“SCAihen it made disclosures in response to the
facially invalid warrant at issue in this matter.

. ARGUMENT
In his Memorandum of Law in Response and Opposition to MySpace, Inc.’s Motion to

Dismiss, Plaintiff responded to Defendant’s original argument citing to the “court of competent



jurisdiction” language of the 2009 amendmentht® SCA. Defendant’s Reply Memorandum of
Law in Further Support Of MySpace, IncRdotion to Dismiss the Class Action Complaint
(“Def. Reply Mem.”) asserted, for the first timiat the present langge of 18 U.S.C. 2703(a)
was inapplicable, as it was amended in 2009, #fterrelevant date in this case. Defendant
argued that at the time MySpace received the waatissue, the applicable provisions of 18
U.S.C. § 2703 permitted custodians to disclose gaursuant to “a warrant issued using the
procedures described in the Federal Rule€riinal Procedure by a court with jurisdiction
over the offense under investigationequivalent State warrantd. at 6. Despite the revision to
Defendant’s argument, it continuiéo ignore the actual issue whether drawn from the current
18 U.S.C. 8§ 2703 and 18 U.S.C. § 2711 or thenéy 18 U.S.C. § 2703, one thing remains
constant -- the issuing courust “hafve] jurisdiction over the offense being investigated...”

Defendant attempts to argue that the counmdygistrate court had jurisdiction because the
offense under investigation when the warraras issued was a “violation[] of [a] county
ordinance [or] penal ordinance[] of state authorities” within the nmgaoii O.C.G.A § 15-10-2.”
Id. at 6-7. This argument, however, misrepres¢hé Georgia statute, the powers of a county
magistrate court, and the facts of this caseisA$ear from the face dhe warrant, Plaintiff was
not being investigated for violay a mere ordinance, but ratheiserious felony that falls well
outside the purview of the coynmagistrate court’'s authoritynder O.C.G.A. § 15-10-2(4).
Defendant’s argument to the contrasyands in direct conflict ith applicable statutory, Georgia
constitutional and case law.

A. 18 U.S.C. § 2703(e) Requires That Bilosure be Pursuant to a Warrant
Issued in Accordance with the SCA

18 U.S.C. 8§ 2703(e) provides a defense tawse of action againBroviders disclosing

information under the SCA where the disclosureirs accordance with the terms of a court
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order, warrant, subpoena, statutory authorization, or certificatioler this chapter.” At the
time MySpace received the warrant in the instaatter, a “warrant ... under this chapter” was
defined in 18 U.S.C. § 2703 as a “warrant issusidg the procedures described in the Federal
Rules of Criminal Procedure by a court withigdiction over the offense under investigation or
equivalent State warrant.”The clear intent of the phrase “@lent state warrant” is that the
warrant be issued “using the procedures’ao$tate “court with jurisdiction over the offense
under investigation.”

An analysis of the issuance of federal warsaunder the SCA is instructive. 18 U.S.C. §
3231 gives federal district courts original subjeettter jurisdiction over all violations of federal
law. See 18 U.S.C. § 323Xsetting forth that “district courtsf the United States shall have
original jurisdiction, exclusive athe courts of the States, of alfffenses against the laws of the
United States.”). Thus, all federal courts hadhject-matter jurisdion over violations of
federal law. Interpreting jurisdiction urmdel8 U.S.C. § 2703 to mean “subject-matter
jurisdiction,” as Defendant erroneously suggedef. Reply at 7), would render those words
meaningless and contrary to the rule of udtaly construction that a statute should “be so
construed that, if it can be peved, no clause, sentence, or word shall be superfluous, void, or
insignificant.” TRW Inc. v. Andrews, 534 U.S. 19, 31, 122 S.Ct. 441, 151 L.Ed.2d 339 (2001).

In his opposition to Defendant’s motion tosutiss, Plaintiff cited and described the
holdings of the very few federal cases that haesidered the meaning thfe phrase “court with
jurisdiction over the offense undewestigation,” as used in 18 U.S.C. § 2703 with respect to the

issuance of a warrant. Those cases provide agsamalf the interplay bheveen Fed. R. Crim. P.

! It is undisputed that the warrant in the Hubbard criminal case was a state warrant, not a

federal warrant issued using the procedudescribed in the Federal Rules of Criminal
Procedure.



41 and 18 U.S.C. § 2703 and specifically involveel issuance of federal warrants by a federal
“court with jurisdiction over the offense under inveatign,” that were to bexecuted outside of
the district of issuance. In doing so, thosertofound that Congresstended jurisdiction to
mean territorial jurisdictio. Hence, the analysis must addrésth subject matter and territorial
limitations of the issuing court. In this caske county magistrateoart lacked both subject
matter and territorial authority to issue the warrant.

B. The County Magistrate Court Did Na Have Authority Under Georgia Law

To Issue a Search Warrant for Extrateritorial Search Because it Did Not
Have Jurisdiction Over the Criminal Offense Under Investigation

Defendant takes considerable liberty innterpretation of O.@G.A. § 15-10-2(4), which
gives a magistrate jurisdiction and power ovdre“trial of charges ofiolations of county
ordinances and penal ordinancefs state authorities.” Titlel5 Chapter 10 Article 4 of the
O.C.G.A. is entitled “Violation of Ordinances Gbunties and State Authoes” and, as set forth
in O.C.G.A. 88 15-10-60 through 15-10-66, goverresttials of violationf county ordinances
and ordinances of state autiies. Therein, the maximum all@ble “punishment imposed for
any ordinance violation shall not exceed mefiof $1,000.00 or six months imprisonment or
both.” O.C.G.A. 8 15-10-60(a). Moreover, there igight to a jury trial in magistrate court, and
upon a jury demand, even an ordinance violatioensoved to a state court, or if the county has
no state court, t@ superior courtSee O.C.G.A. § 15-10-61. Finally, O.C.G.A. § 15-10-65
provides a review of convictiorfer ordinance violations shall ey certiorari to the Superior

Court.

2 See, e.g., United Sates v. Berkos, 543 F.3d 392, 396-9gth Cir. 2008)See In re Search
of Yahoo, Inc., 2007 WL 1539971, at *7 (D. Ariz. May 21, 2007, re Search Warrant, 2005
WL 3844032, at *6 (M.D. Fla. Dec. 23, 2005ge also, United Sates v. Kernell, 2010 WL
1408437, at *1 (E.D. Tenn. Apr. 2, 2010), Repamtd Recommendaticadopted by, 2010 WL
1491861 (April 13, 2010)in re Application by the United Sates of Am. for a Search Warrant,
665 F. Supp. 2d 1210 (D. Or. 2009).
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As related to search warrardas applicable ithis case, O.C.G.A. § 16-11-66.1 provides,
in pertinent part:

(c) Search warrants for productioof stored wire or electronic

communications and transactional nelo pertaining thereto shall have

state-wide application @pplication as provideby the laws of the United

Stateswhen issued by a judge with jurisdiction over the criminal

offense under investigationrand to which such records relate.

(emphasis added).As clearly set forth therein, the search warrant issued to MySpace had to be
issued by a court with jurisdiction over the offense under investigation. Here, contrary to
Defendant’s suggestion, such jurisdiction kBgslusively with the Superior Court.

As much as Defendants would like to oldfaie the jurisdictional divisions between the
various state courts, Georgia law is clear that a county magistrate court is a dowontedf
jurisdiction, which does not extend to felony offensé&ee Ga. Const. art. VI, 8 lll, para. I;
O.C.G.A. 8 15-10-2. (“The magistrate...courts |sln@ave uniform jurisdiction as provided by
law.”). Although Defendant is crect that O.C.G.A. 8§ 15-10-P( permits a county magistrate
court to issue search warrants, it is not unfettered power. The magistrate court’s authority to
issue search warrants is limited to propdriside the county in which it sitsSece Sate v.
Lejeune, 277 Ga. 749, 751-52, 594 S.E.2d 637, 638 @bA4) (the authority of any judicial
officer in Georgia to issue a search warranliristed to places within tht court’s territorial
jurisdiction). In contrast, the court of general criminal jurisdiction in Georgia is the Superior
Court, which has jurisdiction in all casasd exclusive jurisdiction over trials in felony cases.

See O.C.G.A. 8§ 15-6-8; Ga. Const. art. VI, I¥, para. | (“... superior courts shall have

jurisdiction in all cases, excepts otherwise provided in thi€onstitution. They shall have

3 O.C.G.A. § 16-9-109, a comparable state lahich tracks the laguage of 18 U.S.C §
2703, also provides for disclosuréstored communications pursuida a search warrant only if
“issuedunder the provisions of Arlie 2 of Chapter 5 of Title 1By a court with jurisdiction
over the offense under investigatiori



exclusive jurisdiction over trial in felony case=sxcept in the case of juvenile offenders as
provided by law...”);see also, Sate v. Lejeune, 277 Ga. 749, 594 S.E.2d 637 (Ga. 2004).

On January 29, 2008, fifty-eight (58) days after Mr. Hubbard’s arrest, the search warrant
at issue was signed by a county magistrate andil fexilySpace. It clearly indicated on its face
that it was related to the crime of Enticing a Child for Indecent Purposedation of O.C.G.A
8 16-6-5 (Doc. 5-1, Ex. B, pp. 29-31). Becausem@& law is clear thad magistrate does not
have jurisdiction over this keny offense, it was unreasonable for MySpace to believe that a
county magistrate court’s authority over ordinan@lations with a maximum punishment of six
months imprisonment and a $1,000.00 fine extended to the serious felony for which Mr.
Hubbard ultimately received a sentence of twemsrs to serve to ten years in prison followed
by ten years on probation. ¢D. 5-1, Ex. A, pp. 23-27).

In an attempt to create its own self-servawgfinition of an “equivalent State warrant,”
MySpace ignores the plain language of theAS@he analogous federal case law and the
analogous state statutes, and indtesks this Court to assume that “equivalent State warrant”
means any state search warrant, rather thanissued by a Court with jurisdiction over the
offense under investigatidn. In support of its argument fan expansive interpretation of court
with competent jurisdiction, Defendant citggited Sates v. Kaplan, Crim. No. 06-719, 2009

WL38006277, at * 12 (E.D.P.A. Nov. 13, 2009), whiactually found that an appellant judge

with jurisdiction over criminal appeals was a dooir competent jurigdtion. Interestingly, by

4 Defendant claims that the purpose of haarjgdge with “jurisdidbn over the offense”

to issue the warrant — nsure that an appropriate “responsjbidicial officer” scrutinizes the
warrant application — is met ky warrant issued by a Georgia @§ilstrate. It is true thdtnited
Satesv. Lanza, 341 F. Supp. 405 (M.D. Fla. 1972), cited by Defendant, states that the purpose is
to “describe[] the quality of judicial officer who should pass upon such matters.” What
Defendant fails to point out, however, is tHaeorgia Magistrates areot of that quality.
Georgia Magistrates need not &igorneys nor even have any legaining; the position may be
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analogizing the identical language 18 U.S.C. § 2510(9)(b) fieing a “judge of competent
jurisdiction” to be “a judge ofany court of general criminglrisdiction of a State who is
authorized by a statute of th&tate to enter orders authorizimgerceptions of wire, oral, or
electronic communications,” Dafdant actually belies its owngument concerning the county
magistrate court’s authority as Georgia law eaclthat only a Georgia superior court judge can
issue a warrant for electronisurveillance or inteeption of wire, oral, or electronic
communicationsSee O.C.G.A. 88 16-11-64, 16-11-64.1 and 16-11-60.

.  CONCLUSION

Because the county magistrate court exceddedlithority by issuing a search warrant it
was clearly without the paosv or authority to issue, let alerar beyond its territorial limits, the
warrant was invalid on its face. And, becau3efendant has publicly professed its strict
adherence to state and federal law with regardegal process (an allegation Defendant has yet
to disavow), there exists a cqui®n of fact as to whethédySpace knowingly violated the SCA
by honoring a facially invalid warrant. For tieeseasons, Defendant’s motion to dismiss should
be denied.

Dated: April 5, 2011
Respectfully submitted,

HARWOOD FEFFER LLP

s/ Jeffrey M . Norton
Robert I. Harwood
Jeffrey M. Norton
488 Madison Ave.
New York, NY 10022
Telephone: (212) 935-7400
Facsimile: (212) 753-3630
rharwood@hfesg.com
jnorton@hfesq.com

held by any person over the age of 25 with a Isighool diploma or its equivalent and who has
lived in the County for oneear. O.C.G.A. § 15-10-22(a).
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