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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

___________________________________________________________ X
SHAHAB KARMELY and SK
GREENWICH LLC,
Plaintiffs,
11 Cv. 541 (RPP)
- against
OPINION & ORDER
EITAN WERTHEIMER, EZRA DAGMI, 443
GREENWICH LLC, 443 GREENWICH
PARTNERS LLC, W. FAMILY 1LTD., W-D
GROUP (2006) LP, W-IGROUP NY1, LLC,
And JOHN DOES 4-10,
Defendants.
___________________________________________________________ X
ROBERT P. PATTERSON, JR., U.S.D.J.
l. BACKGROUND

A.  Procedural History*

On August 19, 2011, Plaintiffs Shahab Karynehd SK Greenwich LLC (collectively,
“Plaintiffs”) filed an amended complaint (the “Amended Complaint”) against Defendants Eitan
Wertheimer, Ezra Dagmi, 443 Greenwich L1433 Greenwich Partners, LLC, W. Family 1
Ltd., W-D Group (2006) LP, W-D Group NY1, I, and John Does 4-10 (collectively,
“Defendants”). (Am. Compl. 11 2-11.) Thenended Complaint seeks monetary damages for
claims of (1) breach of the Mezzanine Loan documentsf{id9-83); (2) tortious interference

with contract, (id 1 84-88); (3) breach of tl@perating Agreement, (4 89-92); (4) account

1 On October 21, 2010, the Court issued an order in Case No. 10 Cv. 7846 (RPiRY Beigtiff SK Greenwich
LLC’s motion for a temporary restraining order and prelamyninjunction to stay the sale of SK Greenwich, LLC’s
membership in 443 Greenwich Partners, LLC, and to enjoin Defendant W-D Group (2G@GnLdelling or
otherwise disposing of SK Greenwich LLC's membership interest.SBeéreenwich LLC v. W-D Group (2006)
LP, No. 10 Cv. 7846 (RPP), 2010 WL 4140445 (S.D.N.Y. Oct. 21, 2010).
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stated, (idf1 93-99); (5) breach of fiduciary duty, (ffi 100-01); and (6) promissory estoppel,
(id. 11 102-106).

On October 3, 2011, Defendants filed a motion to dismiss the Amended Complaint for
failure to state a claim for which relief can ¢panted pursuant to Federal Rule of Civil
Procedure (“Fed. R. Civ. P.”) 12(b)(6). @imvember 11, 2011, Plaintiffs fled a memorandum
of law opposing Defendants’ motion to dismiss, and on December 19, 2011, Defendants filed a
reply memorandum of law in further support of thabtion to dismiss. Oral argument in this
matter was heard on February 10, 2012 at 9:30 a.m.

B. Facts Alleged in the Amended Complaint

Plaintiff SK GreenwichLLC (hereinafter “SKG”) is a Delaware limited liability
company controlled by its principal and sole owner, Shahab Karmely (“Karmely”), a New York
City real estate developdAm. Compl. {1 2, 3, 18.pefendant W-D Group (2006) LP
(hereinafter “W-D Lender”) is a Delawalienited liability company controlled by Eitan
Wertheimer (“Wertheimer”) and Ezra Bai (“Dagmi”), Israeli investors. (I 4-5, 10.)

In 2005, Wertheimer and Dagmi approached Karmely to solicit his involvement in
developing a multi-billion dollar real estate portfolio. (d19.) Wertheimer and Dagmi
envisioned that Karmely would act as the developer or managing member of the venture, and
that instead of being paid astamary development fee, SKG wdukceive a certain percentage
of the profits on each development as cengation for its development services.)(lth
September 2006, SKG agreed with W-D Group NMIC (hereinafter “W-D Partner”), whose
sole member is W-D Lender, to form 443 GreariwPartners, LLC (hereinafter “443 Partners”
or the “Company”), a Delaware limited liabilispmpany formed for the express purpose of

purchasing, renovating, and redehg a building at 443-53 Greenwich Street, New York, NY
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10013 (“the Property”). (10 7, 9.) Specifically, 443 Partnexsught to purchase and develop
the Property for the purpose of converting it ihboury condominiums, retail components, and a
hotel. (1d.911 9, 21, 32))

1. The Purchase of 443-53 Greenwich Street

On September 7, 2006, 443 Partners paget the Property for $113 million plus
closing costs._(Idf 26.) In order to fund the purcleaasnd redevelopment of the Property, 443
Partners obtained an $85 million mortgagenlédrom Anglo Irish Bank Corporation PLC
(“Anglo Irish Bank”) (the “Anglo Senior Loan;)which was to reach maturity on October 1,
2008, and a $20 million Mezzanine Loan from W-D Lender, which was to reach maturity on
October 1, 2009. (I 21(b), 26.) As stated the Operating Agreeemt of 443 Partners (“the
Operating Agreement”), 443 Partners initiakceived capital contributions of $24.9 million of
the purchase price, with W-D Partner fundagproximately $19.9 million of this amount, and
SKG supplying the other $5.0 million. (11.26; Decl. of Bradley R. Wilson dated October 3,
2011 (“Wilson Decl.”), Ex. 1 (Operating Agreentg8chedule 1.1(b).Jn exchange for W-D
Partner’s capital contribution, W-D Partner ob&al an 80% membership interest in 443
Partners, and in exchange for SKG’s contributi®KG obtained a 20% membership interest in
443 Partners. (Wilson Decl., Ex. 1 Schedule 1.1(b).)

2. RelevantDocuments

a. The Operating Agreement

On September 7, 2006, SKG and W-D Partnégred into the Operating Agreement of
443 Partners which, inter aligoverned the management amration of the project, and
provided for a three-person board of managemn.(@ompl. § 21; Wilson Decl., Ex. 1 § 6.1(a).)

W-D Partner, as the 80% interest holder, thedright to appoint tev of the three board
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members, and SKG, as the 20% interest holdet the right to appoint the third. (Wilson Decl.,
Ex. 1 86.1(a).) The Operating Agreement g@isavided that SKG wouldct as the Operations
Member of 443 Partners, respiois for the day-to-day opations of the Property. (IdEx. 1 8§
6.1(c).) The Operating Agreentearovided that SKG, as Ogions Member, would perform
“all phases of the developmenttbke Property consistent withetlintent of the Members and the
Budget.” (Id.) In that role, SKG stood to receiveditional fees if the project succeeded,
subject to the restrictions imposed blgader and the rights of W-D Lender under the
Mezzanine Loan Documentgld., Ex. 1 § 6.1(c)(ii).)
b. The Mezzanine Loan Agreement

On or about September 7, 2006, the mesbén43 Partners (SKG and W-D Partner),
also entered into a Mezzae Loan Agreement with W-D Lender dated September 7, 2006,
pursuant to which W-D Lender loaned $20 million'SKG and W-D Partner (collectively, the
“Borrower”) (the “Mezzanine Loan”). (Am. Gopl. 11 21, 26.) The Mezzanine Loan was
subordinate to the Anglo Senior Loan, (WilsoedD, Ex. 2 (The Subordination and Intercreditor
Agreement) T 4(d)), but samito the equity investmesibf SKG and W-D Partner (idEx. 1 8
5.1(c)(i)). The terms of the Mezzanine Loan #melremedies available to W-D Lender in the

event of default by the Borrower were establishg the Mezzanine Loan Promissory Note (the

2 SKG's responsibilities as Operations Member includedp(dposing strategy for developing the Property; (2)
analyzing market data related to potential sales/rentals; (3) obtaining zoning and regulatdsy pedn!)
identifying, supervising, and retaining third party suppliers (i.e. financinggmgsianning, architecture,
construction, marketing, and sales teams). {8#son Decl., Ex. 1 8§ 6.1(c).)

3 As outlined in Section 5.1(c) of the Operating Agreemm®abject to any restrictions imposed by a Lender under
the Loan Documents, Available Net Cadbw, if any, shall be distributed atich times as the Board of Managers
may determine, but not less frequently than quarterlypagdCapital Event Proceeds shall be distributed promptly
after the receipt thereof, the following order of priority: (i) First, to the Members in payment of that certain
mezzanine loan made by [W-D Lenptr the Members in the amountBiventy Million ($20,000,000) Dollars
including the interest due thereon, until fully paid. The Members hereby irrevocably and unconditionally instruct
the Company to transfer and distributions under [this section] directly to [W-D Le(\d&gon Decl., Ex. 1 §
5.1(c)(i).)
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“Note”) dated September 7, 2006, (i&x. 4 (Promissory Note))nd the Pledge and Security
Agreement also dated September 7, 2006, Exl. 5 (Pledge and Security Agreement))
(Collectively, the “Mezzanine Loan Documents’nder the terms of the Mezzanine Loan
Documents, W-D Partner and SKG each pleldt@0% of their ownelsp interests in 443
Partners as collateral for the Mezzanine Loan, .4 at 1, Ex. 4 § 8, Ex. 3 1.2.) Upon an
“Event of Default,” SKG and WD Partner (collectively, as the “Borrower”) were jointly and
severally liable for the entire balance of the Mezzanine LoanHxd.3 1 4.26(h)), and W-D
Lender would have the right to foreclose on 108Réither or both RG’s and W-D Partner’s
equity interests in 443 Partners, (iix. 5 § 6(a), Ex. 2 § 7(b); Am. Compl. § 29). The
Promissory Note states that interest of tiegbercent per annum shall accrue quarterly until
October 1, 2009 (the “maturity date”), when “thelance of principal, and the accrued and
unpaid interest then remainingpaid shall become due and palga’ (Wilson Decl., Ex. 4 at 1,
Am Compl. § 21.) Furthermore, under the teohthe Pledge and Security Agreement, the
Borrower covenanted to “pay eatisfy all of the Obligationsivhich were defined to include
“the punctual payment of the full amount of the Note when due (whether at stated maturity, by
acceleration or otherwise) aatl interest thereon . . . (Wilson Decl., Ex. 5 1 1, 4.)
C. The Intercreditor Agreement

W-D Lender and Anglo Irish Bank also ergeé into a Subordinain and Intercreditor
Agreement (“Intercreditor Agreement”) dated September 7, 2006 which expressly defined the
rights of both parties. (IdEx. 2 7 4(d).) The Intercreditéigreement provided that Anglo Irish
Bank’s rights were superior those of the Mezzanine Lend&V;D Lender. Specifically, the

Intercreditor Agreement stated that



[u]ntil all of Borrower’s obligations under the Anglo Senior Loan Documents
have been paid and performed in fulf payment whatsoever shall be made to
Mezzanine Lender by or on behalf of lBBawer, Mezzanine Borrower, or any
Guarantor for or on account of any amount due under the Mezzanine Loan
Documents.
(Id.) Furthermore, any payments received by W-D Lender from the Mezzanine Loan Borrower
prior to full satisfaction of the Anglo Senior Loamere required to be held in trust and remitted
to Anglo Irish Bank. (I19.

3. 443 Partners’ Efforts to Develop the Property and the Extensions of the
Anglo SeniorLoan

The Amended Complaint alleges that ptmthe redevelopmerwf the Property, 443
Partners needed to remove existing tenantsldp architectural andesign plans, determine
appropriate branding and pantskeip opportunities, obtain clea@nfrom various New York
City agencies and community boards, seam@ng and construction permits, and secure
construction financing. (Am. Compl. 1 33.) #® Operations Member of 443 Partners, SKG
was responsible for the completion of thesedaakd to that end, prepared a development
budget of approximately $100 million that 443 Partners approved] 84.)

The Amended Complaint alleges thatNdgly 5, 2008, SKG had obtained a loan term
sheet for construction loan finang from Pacific National Bank. (Id} 36.) The Amended
Complaint further alleges that Dagmi, on belwdl¥V-D Partner, directed SKG not to pursue the
Pacific National Bank loan, but rather to expl@onstruction financing with UBS, a bank at
which Wertheimer had many personal contacts.{([8i7.) In June 2008, UBS offered
construction loan financing terms which wézss favorable thamose offered by Pacific
National Bank. (Idf 38.) The Amended Complaintfiuer alleges that “notwithstanding

Wertheimer’s contacts at the upper reachdsi®, the W-D Defendants summarily rejected



UBS'’s terms” and declined furtheegotiation withthe bank. (Idf 39.) By this time, however,
the Pacific National Bank loan term sheed lexpired, and the Progig was still without
construction financing. Nonetheless, the Adesth Complaint alleges that W-D Partner and W-
D Lender “repeatedly told Pldiffs, Anglo Irish Bank, and othershat they would provide all
necessary funds to develop the 443 Property.(4D.)

The Amended Complaint also alleges thatly in the summer of 2008, a few months
prior to the Anglo Senior Loan maturity dateOctober 1, 2008, 443 Padrs was preparing to
spend more than $500,000 in furtheraof redeveloping the Property. (f142.) Prior to
releasing the payments, Karmalyught and received assurances from both Dagmi and Dagmi’s
daughtet that “they had spoken to, and met with, Aieimer, and that Wertheimer was funding
100% of the 443 Property development” and Keatmely should “deliver the payments without
delay.” (1d.] 43.) In reliance on these promises, SK@& g payments to further redevelop the
property, and ceased discussions with otheitutisinal lenders abouhe possibility of
providing construction financing. (14.44.)

443 Partners, by Karmely and Dagmi, erddrgo negotiationso extend the Anglo
Senior Loan, which was scheduledmature on October 1, 2008. (fd45.) The Anglo Senior
Loan was ultimately extended to December 31, 2009 (#®.) In consideration of this
extension, Anglo Irish Bank insistelat the principals of 443 Padrs (1) pre-pay an interest
and carry reserve of severaillion dollars; (2) provide $20 milliomn personal security for the
loan; and (3) give a $10 million personal completion guarantyf (#é.) The Amended
Complaint alleges that Plaintiffs would not hagreed to these terms were it not for their

reliance on Dagmi’s affirmative statemettiat the W-D Defendants would fund the

* Desiree Dagmi was one of W-D Partner’s designees to the Company’s Board of Managers. (Am. Cajnpl. { 43
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construction to completion withotpunitively diluting Plaintiffs as allowed in the Operating
Agreement.” (1dJ 47.) On November 19 and 21, 20@8eliance on the W-D Defendants’
promises and assurances, SKG posted $4.3milti cash, “representing its share of the

additional capital contribution required byethank, and Karmely signed the completion and

other guarantees” required by Angtsh Bank to extend the Anglo Ser Loan maturity date to
December 31, 2009. (14.49.) Although W-D Lender, as the Mezzanine Loan Lender,
expressly agreed to the Anglorfs@ Loan maturity date extension, there was no “discussion at
this time, or indeed any time,” about extending the Mezzanine Loan maturity date past October
1, 2009. (I1dy 51.)

In a meeting on December 9, 2008, after the Anglo Senior Loan was extended, the W-D
Defendants once again reaffirmed Dagmi’s aféitive statements to fund the project to
completion. (Idf 52.) At this meeting, however, Plafhalleges that “the [W-D Defendants]
raised the possibility that [the W-D Defendsnnight invoke the puniti dilution provisions of
the Operating Agreement.” (ldOn December 24, 2008, Dagmi, on behalf of the W-D
Defendants confirmed the continued funding ef ttdevelopment of the project by instructing
Karmely to inform Anglo Irish Bank “that iB009 we intend to spend approximately 20 [million
dollars] and the rest in 2010/11.” (i 53.)

The Amended Complaint alleges ttfatoughout 2009, Karmely and SKG continued
their efforts to redevelop the 443 propertyrbgeting with hotel designers, architects, and
contractors. (Id. 1 55.) Karmely and SKG also put irapé a “Site Safety Plan” for the property

and met with potential feders and investors. (1§.56.)

® The Amended Complaint alleges that SKG continued in its efforts to further develop the Propeglyaht 2009
by meeting with architects to fine-tunechitectural plans, as well as withngeal contractors to solicit bids for the
development of the Property. (fi54.)
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Towards the end of 2009, 443 Partners onegnagntered into negotiations to further
extend the $85 million Anglo Senior Loan. (fd58.) On or about July 30, 2010, 443 Partners
and Anglo Irish Bank reached an agreemetgreing the maturity date to December 31, 2010,
with the possibility of a furtheextension until December 31, 2011. (f060.) One of Anglo
Irish Bank’s conditions for granting this extensiof the maturity date was for 443 Partners to
pay $1.2 million as an interest and carry resgof which SKG paid approximately $250,000.
(Id. 159.) Karmely also restated his Personal @uaes as part of the extension of the Anglo
Senior Loan maturity date. ()Jd-Throughout these negotiatiotisere were no discussions about
extending the maturity date of the $20 million Mezzanine Loan, which had matured on October
1, 2009. (Id Y 51, 62.)

4, The Default and Sale of SKG'’s Interests

On September 30, 2010, W-D Lender sent a |&dt&KG and W-D Partner, stating in
pertinent part that “[tlhe maturity daté the [Mezzanine] Loan was October 1, 2009, (the
“Maturity Date”) and the principal amount of the [Mezzanine] Loan in the amount of
$20,000,000, plus accrued interest in the amotifi#,459,999 was due on the Maturity Date
and was not paid by the Borrower . . . [tjheref you are hereby notified that a default has
occurred and is continuing under the Note, amad &m Event of Default has occurred and is
continuing under the [Mezzanine] Loan Agreement and Pledge Agreement"63d Wilson
Decl., Ex. 7.) On October 4, 2010, W-D Lender seldtter to SKG infornmg SKG of its intent
to sell the SKG 20% membership interes#48 Partners at a pubkiction to be held on
October 20, 2010. (Id] 66; Wilson Decl., Ex. 8.) W-D Lendalso ran advertisements in the

NEw Y ORK TIMES on October 10, 13, and 15, 2010, and in thre MSTREET JOURNAL 0N



October 13, 2010, announcing the date time of the sale. S&K Greenwich LLC v. W-D

Group (2006) LPNo. 10 Cv. 7846, 2010 WL 4140445, at(&D.N.Y. Oct. 21, 2010).

On October 12, 2010, SKG filed a complaintNew York State Supreme Court seeking:
(1) a declaratory judgment that SKG was nadéfiault of its obligaons under the Mezzanine
Loan Agreement, Promissory Note, or Pledgee&gnent, and that pursuant to the agreements,
there was no Event of Default and no money eas under the Note until (a) payments to WD-
Lender were permitted under the Anglo Senior Loan documents, and (b) there was Available Net
Cash Flow or Capital Events Proceeds, asddfin the Operating Agreement; and (2) an order
barring W-D Lender from selling SKG’s membership interest.dt*3-4. That complaint,
personally verified by Karmely, also stated ttiae real property owned by 443 Partners, is
under water and the membershipenests of SKG and [W-D Partner] have no or little value.”
(Wilson Decl., Ex. 6 1 6.)

On October 14, 2010, Defendants removectctse to this Court. SK Greenwjc010
WL 4140445, at *2. On October 15, 2010, Plaintifisd an Order to Show Cause in this Court
as to why a preliminary injuncth and temporary restraining orddrould not be entered in its
favor. Id. Defendants countered that due to 443 Pestimability to finance the project, the
property was vacant, not generating any income, and that SKG had obstructed their efforts to sell
the property since 2009. |dt *6. Oral Argument on the rttar was held on October 19, 2010
at 9:45 a.m. On October 20, 2010 at 9:35. atlne Court denied Plaintiffs’ motion for a
temporary restraining order and preliminary injunction statingaha&pinion would be
forthcoming. (Wilson Decl., Ex. 10.) On October 21, 2010, the Court issued an Opinion stating
that “[w]hile Plaintiff might be able to demonate that it would suffer irreparable harm resulting

from the sale of its interest in a commercial esdhte property, it has fad to show that it has a
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likelihood of succeeding on the merits, or that there are sufficiently serious questions going to
the merits to make them arfground for litigation, witha balance of hardships tipping
decidedly in the movant’s favor.” Idat *6.

On October 20, 2010, W-D Lender auctionedrRitis’ interest in 443 Partners. (Am.
Compl. 1 69.) W-D Lender’s repsentative was the only attendahthe auction and acquired
SKG’s membership interest for $100,000. {[d8-69.) On January 4, 2011, Anglo Irish Bank
declared 443 Partners in default for failure tg f/ee Anglo Senior Loan on its maturity date of
December 31, 2010. Days later, the Wertheifaerily, through W. Family 1 Ltd., purchased
the Anglo Senior Loan from Anglo IridBank. (Am. Compl. 1 72-73.) The Amended
Complaint, filed on August 19, 2011, alleges dimimation and belief tt the current fair
market value of the Property todayth®ught to be at least $140 million. (§178.) Plaintiffs
also allege that Defendants have not comgedgsaem for their efforts to redevelop the
property, for the $9.5 million in capital contributions they made toward the Property’s
redevelopment, or for the $800,000 they incurred in overhead expens§§. {&.78.)

Il. LEGAL STANDARD

Pursuant to Fed. R. Civ. P. 12(b)(6), a défent may move to dismiss a claim if the
plaintiff fails to state a clan upon which relief may be granted. A motion to dismiss under Rule
12(b)(6) challenges the legal seféincy of a complaint. In coming to its decision, the court
must accept as true all of théegjations in the complaint andadv all reasonable inferences in

favor of the plaintiff. _Ashcroft v. Igball29 S. Ct. 1937, 1949 (2009). A claim will survive a

motion to dismiss only if it has “facial plausibility meaning that “the plaintiff pleads factual
content that allows the court to draw the reabtmiference that the defendant is liable for the

misconduct alleged.” 1dOn a motion to dismiss, the coury consider “the facts stated on the
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face of the Complaint and in documents apperidede Complaint or incorporated in the
Complaint by reference, as well as [] mattersvbich judicial notice may be taken.” Hertz

Corp. v. City of New York1 F.3d 121, 125 (2d Cir. 1994).

“Although for the purposes of a motion to disnjtbe court] must take all of the factual
allegations in the complaint as true, [it is] hound to accept as true a legal conclusion couched
as a factual allegation.” Igh&l29 S. Ct. at 1949-50 (citationsitted). “[W]here the well-
pleaded facts do not permit the court to infer ntbes the mere posslity of misconduct, the
complaint . . . has not ‘show[n]’ — ‘thatdtpleader is entitled to relief.”_I@t 1950 (quoting
Fed. R. Civ. P. 8(a)(2)). “Determining whethazamplaint states a plausible claim for relief
will . . . be a context-specific task that regsithe reviewing court to draw on its judicial
experience and common sense.” Id.

lll.  DISCUSSION

Defendants argue that the Amended Compfaiid to state a plausible claim for relief,
and is thus subject to dismiss&pecifically, Defendants arguhat under the terms of the
Mezzanine Loan Documents, W-D Lender was augkdrto foreclose on SKG’s interest in 443
Partners. (Defs.” Mem. in Supp. of Mot. to Diss(“Defs.” Mem.”) at 7 (“defendants actions
were expressly authorized by the clead anambiguous terms of the [Mezzanine Loan
Documents] . . . Accordingly, plaintiffs’ contraciaims cannot survive a motion to dismiss.”).)

Plaintiffs argue that Defendants “fabrief] a default on the Mezzanine Loan and
wrongly deprived [SKG] of its membership interest [to] simply take the whole Company for
themselves without making any payment. . . to [SKG].” (Am. Compl.  30.) In support of this
allegation, Plaintiffs assert three disting@aments: (1) SKG was not in default because the

Intercreditor Agreement was incorporated by refiee into the Mezzanine Loan Agreement, and

12



thus no payments were due on the Mezzaniramblmtil the Anglo Senior Loan had been
satisfied in full, (Pls.” Mem. in Opp. to DefdMot. to Dismiss (“Pls.” Mem.”) at 9-14); (2)
Defendants’ argument that non-payment oftezzanine Loan constituted a default under
Section 3.1(c) of Mezzanine Loan Agreernkatcks credible support because such an
interpretation of Section 3.1(c) would ren@arction 3.1(a) of the Agreement extraneous, a
contract construction not permitted under New York law,did.5-17); and (3) Defendants’
argument that the Mezzanine Loan was due owtigenal maturity date is tautological, (idt
17-18).

In interpreting a contract under New York lawe Court must consgd all the provisions
to determine the intent of thparties, and “words and phrases should be given their plain

meaning.” LaSalle Bank Nat'l Ass'v. Nomura Asset Capital Corg24 F.3d 195, 206 (2d Cir.

2005). If the language of the contract is clad unambiguous, the Court may dismiss a breach

of contract claim on a Re112(b)(6) motion._See.q, Advanced Mktg. Group, Inc. v. Bus.

Payment Sys., LLC300 F. App’x 48, 49 (2d Ci2008); Maniolos v. United Stateg41 F. Supp.

2d 555, 567 (S.D.N.Y. 2010).
A. Plaintiffs Fail to State a Claim for Breach of the Mezzanine Loan Documents
1. The Language of the Mezzanine Loa\greement Is Clear and Unambiguous
The Mezzanine Loan Agreement clearly states that “the Borrower will pay the Debt as
provided in the Note,” (Wilson Decl., Ex. 3 § 2.&nd that “[n]othing in this Agreement or in
the Note shall affect the obligation of therBawer to pay the Debt in the manner and place
therein respectively expressed,” (814.26(c)). The Note statdsat on the maturity date of
October 1, 2009, “the balance of principal, #melaccrued and unpaid interest then remaining

unpaid shall become due and payable.”, {k. 4 at 1.)
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As noted supreaby letter dated September 30, 2010febdant W-D Lender sent notice
to SKG and W-D Partner which stated thatythvere in default under the terms of the
Mezzanine Loan Agreement. Defendants point catttheir notice to Plaintiffs made clear that
an Event of Default had occurred under Set8.1(c) of the Mezzanine Loan Agreement since
SKG and W-D Partner, the principaof 443 Partners, (collectivelgs the “Borrower”), failed to
pay the balance of the princl@nd interest on the Mezzanine Loan when it became due on the
maturity date (October 1, 2009) as providethm Mezzanine Loan Documents. Section 3.1(c)
of the Mezzanine Loan Agreement defiren Event of Default as follows:

the failure by Borrower or any other party to any Loan Document other than this

Agreement to observe or perform any esgnent, covenant asbligation of it

contained in such Loan Document, whi@ilure continuedeyond the expiration

of any applicable notice andreuperiod if one is provided
(Id., Ex. 3 8 3.1(c).) The languagé Section 3.1(c) is clear drunambiguous and Plaintiffs
make no claim to the contrary. Thus, an BwadrDefault had occued under the Mezzanine

Loan Note and Pledge and Security Agreement.

2. Nothing in the Intercreditor Agreement Relieved the Mezzanine Borrower’s
Obligation to Pay the MezzanineLoan

Plaintiffs’ principal argumet is that the terms anarditions of the Intercreditor
Agreement were incorporated by reference thtoMezzanine Loan Agreement and, as such, the
two documents must be read in conjunction..(Riem. at 10.) However, the Intercreditor

Agreement, an agreement solely begw Anglo Irish Bank and W-D Lend&contains an

® The Intercreditor Agreement explicitly states that:

This agreement is for the sole benefit of frglo Senior Lender, Mezzanine Lender and their
respective successors and assigns. Nothing hem@irbshdeemed to modify, limit, or in any way
affect the rights and obligations of Borrower or any Guarantor under the Anglo Senior Loan
Documents or the Mezzanine Loan Documents, except as otbezwisessly set forth herein.
Neither Borrower nor any Guaram is or shall be deemed to be a third-party beneficiary
hereunder.
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express provision that none of its terms shall prohibit W-D Lender, the Mezzanine Lender, from
exercising all remedies permitted puastito the Mezzanine Loan Documénts

The foregoing provisions are solely foethurpose of defining the relative rights

of the holder or holders dhe Mezzanine Loan and ttelder or holders of the
Anglo Senior Loan, and nothing hereshall impair, as between the Mezzanine
Borrower and Mezzanine Lender, the ightion of the Mezzanine Borrower,
which is unconditional and absolute, to pay the Mezzanine Loan in accordance
with its terms, nor shall anything ten prevent Mezzanine Lender from
exercising all remedies otherwise rimgtted by applicable law or under the
Mezzanine Note, Mezzanine Pledge or other Mezzanine Loan Documents, subject
to the provisions of this Agreement.

(Wilson Decl., Ex. 2 1 8(h)(i) (emphasis added).)
Furthermore, Paragraph 7(b) of the Inteditor Agreement, entitled “Remedies of the
Mezzanine Lender,” expressly permitted W-D Lenieinitiate an enforcement action:

Notwithstanding the foregoingAnglo Senior Lender hereby acknowledges and
agrees that no consent shall be rezfliifor Mezzanine Lender to institute or
pursue an Enforcement Action . . . or doquire, or cause a nominee wholly
owned by Mezzanine Lender reasonably aped by Anglo Senior Lender . . . to
acquire, the Ownership interests as sulteof an Enforcement Action upon the
occurrence of an event of defautider the Mezzanine Loan Documents .

(Id., Ex. 2 1 7(b)(emphasis added).)

Paragraph 4(c) of the Intercreditor Agment also contemplates a default of the
Mezzanine Loan, and provides express authorization for the Meezia@nder to take action by
stating that “the foregoing shall not prohibit ##@anine Lender from exercising its rights under
the Mezzanine Pledge [and Security Agreementjincluding the right to accelerate the

Mezzanine Loan and pursue an Enforcement Action.; Bxd. 2  4(c).)

(Wilson Decl., Ex. 2 § 22.)

" The Mezzanine Note and the Mezzanine Pledge andif§esgreement are collectively referred to as the
“Mezzanine Loan Documents” ingintercreditor Agreement. (S®¥éilson Decl., Ex. 2 Recital C.)
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Furthermore, as Defendants correctly nthte,Intercreditor Agrement does not include
any provision permitting an extension of the maturity date of the Mezzanine Loan, nor does the
Amended Complaint allege that Plaintiffs ea@plied for, or took any steps to obtain, an
extension of the maturity date. (Defs.” Mem. at 11-1dgreover, as discussed infthe
Mezzanine Loan Agreement, and Pledge and i@gdgreement contain provisions that cannot
be changed or modified excepta writing signed by the parties, (Wilson Decl., Ex. 3 § 4.26(a)
and (d), Ex. 5 8§ 10), and the Note contairesghovision that it “may not be changed or
terminated orally,” (id.Ex. 4 § 10). Accordingly, the Aemded Complaint’s suggestion that
extensions of the Anglo Seniboan maturity date also extended the maturity date of the
Mezzanine Note and Pledge and Security Agez@ns not supported by any provision of the
Mezzanine Loan Documents.

Plaintiffs argue that no payments of hréncipal of the Mezzanine Loan was due under
the “express terms” of the Intercreditor Agreement. (PIs.” Mem. at 11.) The Amended
Complaint quotes the language in the Intaditoce Agreement as follows: “unless and until the
Anglo Senior Loan is paid and performed ili fu . Mezzanine Lender shall have no right to
receive any payment with respéatthe Mezzanine Loan, or to@xise any rights or remedies
with respect to the Mezzanine Loan.” (Am.r@a. § 22(a) (quoting Wilson Decl., Ex. 2 Recital
E).) However, the ellipsis in the above aatain replaces the phrase “except as otherwise
expressly permitted hereunder.” (S&dson Decl., Ex. 2 Recital E.Tellingly, Plaintiffs make
no reference to paragraphs 4(@)), and 8(h)(i) of the Intercdéor Agreement. Furthermore,
the Amended Complaint’s transcription of pagggr 4(d) of the Intercreditor Agreement is
somewhat misleading, as it omits a pertinentige¢hat deals with the event that W-D Lender

did receive payments from 443 Partners or SK@ W/-D Partner (collectely, the “Borrower”).
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The full language of paragraph 4(d) makes cleat while “no payment whatsoever shall be
made to the Mezzanine Lender, the event that W-D Lender didceive payments from the
Borrower, it was bound to hold such paymentsust for the Anglo Senior Lender and
“promptly pay and deliver the same to Anglo Senior Lender for the benefit on Anglo Senior
Lender.” (Id, Ex. 2 1 4(d).) Thus, the terms of finéercreditor Agreement contemplated that
W-D Lender might receive payments from the Borrower, and outlined W-D Lender’s obligations
if such a situation came to pass. In any evelatintiffs have no righto enforce the provisions
of the Intercreditor Agreement as neither Kaym&8KG, or 443 Partnemsere parties to the
Intercreditor Agreement, or third pig beneficiaries of that agreemént.

3. Plaintiffs’ Other Arguments

Plaintiffs argue that “Defendants’ contem that non-payment of the Mezzanine Loan
constituted a default under Sect 3.1(c) would render Secti@l(a) extraneous, a construction

not permitted under New York law.” (Pls.” e at 15 (citing Bailey v. Fish & Neay8 N.Y.3d

523, 528 (2007) (“courts may not by constructidd ar excise terms”)).) Section 3.1 of the
Mezzanine Loan Agreement defines “Event of D#faas the “occurrence of any one or more of
the following events,” and then lists a sexégvents. (Wilson Decl., Ex. 3 § 3.1.) Section

3.1(a) defines “Event of Default” as:

8 The Intercreditor Agreement provides that:

This Agreement is for the sole benefit Ahglo Senior Lender, kzzanine Lender and their
respective successors and permittssigns. Nothing herein shall be deemed to modify, limit, or in
any way affect the rights and lafations of Borrower or any Guarantor under the Anglo Senior
Loan Documents or the Mezzagsinoan Documents, except as otherwise expressly set forth
herein. Neither Borrower nor any Guarantor isloall be deemed to be a third-party beneficiary
hereunder.

(Wilson Decl., Ex. 2 § 22.)
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the failure by the Borrower to pay any installment of principal, interest, or other

payments required under the Note wlikere, provided however that at the time

such payment is due (i) paymentsthe Lender are permitted under the Senior

Loan Documents, and (ii) there is Aladble Net Cash Flow or Capital Events

Proceeds (as defined in the OpergtAgreement of 443 Partners).

(Id., Ex. 3 § 3.1(a)?) As noted supreSection 3.1(c) defines “Event of Default” as:

the failure by the Borrower or any othearty to any Loan Document other than

this Agreement to observe or perform agyeement, covenant or obligation of it

contained in such Loan Document, whi@ilure continuedeyond the expiration

of any applicable notice andreuperiod if one is provided;

(Id., Ex. 3 § 3.1(c).)

Plaintiffs contend that Section 3.1(a)tbé Mezzanine Loan Agreement should be
interpreted to encompass the payment of prih@ipé interest on the maturity date — not limited
to installments of principal — and includes anymant of “principal, interest, or other payments
required under the Note when due.” (Tr. obF&0, 2012 Oral Arg. (“Tr.”) at 46.) Accordingly,
Plaintiffs maintain that Sean 3.1(c) is rendered extraneo®&ection 3.1(a) of the Mezzanine
Loan Agreement, however, by its terms applies tmiystallment of principal payments, not to
the full payment of the Note upon its maturity dated thus by the plain language of the “Event
of Default” section of the Mezzanine Loan régment, the provisions of Section 3.1(a) and
Section 3.1(c) do not conftievith each other.

The drafters of the Mezzanine Loan Documseelected to defingefault under Section

3.1(a) of the Mezzanine Loan Agreement as ftileire by the Borrower to pay any installment

® Plaintiffs argue that, “even if a payment were late Bbgower would not be in default if such payments were
prohibited under the Anglo Senior Lodacuments or if [443 Partners] lackadhilable cash flow or proceeds from
the sale of partnership property to pay the Mezzanine L@ats.” Mem. at 16.) As the Intercreditor Agreement of
the same date makes clear in paragraphs 8(h)(i), 7(b), and 4(c), however, W-D Lender méhstaigbtito
foreclose on the membership interast®laintiffs in 443 Partners in the Event of Default under the Mezzanine
Loan Documents. (Sesiprapp. 14-17.)
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of principal, interest, or otlhgpayments required under the Note when due . . . .” (Wilson Decl.,
Ex. 2 8 3.1(a) (emphasis added).) Black's Lawtidhary defines “installment” as “a periodic

partial payment of a debt.” Black’s Law Dictiona8¢8 (9th ed. 2009.) The language of Section

3.1(a) thus limits the effect of this default te@ thailure to make payments of installments of
principal, not failure to pay the principal upon the Maturity D8ténterpreting Setion 3.1(a) of
the Mezzanine Loan Agreement as Plaintiffs do, namely, as applying to non-payment of the
principal and interest on the maturity datdhad Note, could lead to the perpetual non-payment
of the principal balance of¢hMezzanine Loan if the projefoundered or did not generate
revenue. Itis not the practice mdrties sophisticated in the déy@ment of real estate, as were
the parties here, to enter irdo agreement allowing perpetnan-payment of a loan. The
parties evidently intended thdéfaults under Section 3.1(a) be limited to payment of
installments of principal and interest in ordeigive the Borrower approximately three years of
“breathing room” to obtain constriien financing and to further gelop the project.

Additionally, Plaintiffs argue that payment was not due under the Mezzanine Loan
because pursuant to the Operating Agreement, the Mezzanine Loan was a “Company Loan,” and
as such, the Mezzanine Loan was subordinatieet@\nglo Senior Loan, and should only be
repaid to the extent of availablestaflow and capital event proceeds. (Bé&®’ Mem. at 28-29;
Tr. at 45.) This argument, however, is also #dw Section 3.3(a) dfie Operating Agreement
states that “[a]ll loans made by the Membgts the Company [443 Partners] pursuant to this

Section 3.3(a) shall be made on an unsecursid ba. .” (Wilson Decl., Ex. 1 83.3(a).) As

9 The phrase “or other payments required under thewtwte due,” appears to referthe Borrower’s obligation
under the Note to make payments to W-D Lerifie receives any equity distributions. (Sé#élson Decl., Ex. 4
2(i)-(ii).) Had the drafters intended & 3.1(a) to have the meaning Plaintiffs contend, theynabliéve inserted the
phrase “any installment of.”

11 SKG and W-D Partner.
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Defendants explain, however, the Mezzanine Laamot be considered an unsecured loan
because it is secured by the at#ral that is the very subject of this litigation. (Seeat 58-59;
Wilson Decl., Ex. 5 { 1.) The Mezzanine Laard the contributionof its proceeds by the
members of 443 Partners areluded in Section 3.1(a) ofélfOperating Agreement entitled
“Initial Capital Contributions.” (Id.Ex. 1 8 3.1(a).) Schedule A to the Operating Agreement
defines “Company Loan” as “any loan made by a Member or its Affiliates to the Company
pursuant to Section 3.1(dyfior Section 3.3,” (id.Ex. 1 Schedule A { 30), and thus the
Mezzanine Loan, made pursuant to Section B.iganot designated as a “Company Loan.”

4, The Mezzanine Loan Agreement Wablot Modified in Writing

Plaintiffs also posit that because the miagudate of the Anglo Senior Loan was
extended twice, “it had the effeat extending the maturity of the Mezzanine Loan,” because W-
D Lender was unable to accept payment under tiggoASenior Loan Agreement as long as the
Anglo Senior Loan was outstanding. (Tr. at 50his argument is another attempt by Plaintiffs
to incorporate the provisions of the Inteditor Agreement into the Mezzanine Loan
Documents, notwithstanding the fact that theyen®ot parties to, noritid party beneficiaries
of, the Intercreditor Agreement.

Under Section 4.26(d) of the Mezzanine Léggreement, Section 10 of the Pledge and
Security Agreement, and Paragraph 10 of theeNmodification of the terms of each of the

Mezzanine Loan Documents could only be amended by a written agre@ii&eeWilson

12«No waiver by the Lender or modification of the terms [of the Mezzanine Loan Agreement] hereof shall be
effective unless it is in writing and then only in the specific instance and for the specific purpose for which given
and, notwithstanding anything to the contrary herein, all such waivers and modifications magnbar gvithheld

in the sole judgment of the Lender . . . [t{ihe Borrolheneby irrevocably waives gmight to claim that any

provision of this Agreement, including the provisions set forth in this Subsectimpbkan waived orally or by the
acts or omissions of the Lender.” (Wilson Decl., Ex. 3 § 4.26(d).); “This [Pledge and Security] Agreeayert

be changed, modified, or discharged in whole or in part unless set forth in a writing signed oaoflibaabecured
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Decl., Ex. 3 8 4.26(d), Ex. 4 1 10, Ex. 5 § 10.) mlI#s have not allegior asserted that a
writing exists that modifies the Maturity Dadéthe Mezzanine Loan, and thus the terms of the
Mezzanine Loan are unaffected by an extensioneofithturity date of the Anglo Senior Loan in

the Intercreditor Agreement. Seehman Bros. Holdings Inc. v. WaljNo. 09 Civ. 1995 (SHS),

2011 WL 184283, at *3 (S.D.N.Y. May 11, 2011ning an oral modiGation unenforceable
where the note and security agreement cleartyunambiguously prohibited oral modification

and required all amendments to be in writamgl signed); John St. Leasehold, LLC v. F.D,I.C.

196 F.3d 379, 382 (2d Cir. 1999) (stating thaiviNéork law enforces requirements of
amendment by writing “and does not permit enaldification when the original written
agreement provides that modificatiomust be in writing and signed”).
In sum, the language of the agreemergsuréding the partiesights is clear and
unambiguous. Section 8(h)(i) of the Intediter Agreement explidy states that:
nothing herein shall impair, as betwetbe Mezzanine Borrower and Mezzanine
Lender, the obligation of the MezzaniB®rrower, which is unconditional and
absolute, to pay the Mezzanine Loan in accordance with its terms, nor shall
anything herein prevent Mezzanine Lender from exercising all remedies
otherwise permitted by applicable law wnder the Mezzanine Note, Mezzanine
Pledge or other Mezzanine Loan Docunsergubject to the provisions of this
Agreement.
(Wilson Decl., Ex. 2 § 8(h)(i).) FurthermoreettGeneral Conditions” as laid out in Section
4.26 of the Mezzanine Loan Agreement, state“fndthing in this Agreement or in the Note
shall affect the obligation dhe Borrower to pay the Debt in the manner and place therein

respectively expressed.” (J&Ex. 3 8§ 4.26(c).) While the Inereditor Agreement appears to

prohibit the Borrower from making any payneor W-D Lender from accepting any such

Party by one of its dulguthorized officers.” (Id.Ex. 5 § 10.); “The Note may not be changed or terminated orally.”
(Id., Ex. 4 1 10.)
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payments on the Mezzanine Loan until the seAigglo Loan has been satisfied in full, (i€Ex.
2 8 4(d)), the Intercreditor Agreement does nbeve Plaintiffs, non-part®to the Intercreditor
Agreement, from their duty as parties to khezzanine Loan to adhere to the terms of the
Mezzanine Loan Documents. Thus, the languddke Mezzanine Loan Documents shows that
443 Partners, SKG and W-D Partner were in default under the terms of the Mezzanine Loan
Documents, and as a result, W-D Lender was fianto foreclose on the membership interests
and sell Plaintiffs’ membership interest, an attichich the Intercreditor Agreement in Sections
4(c), 7(b), and 8(h)(i) contemplated.
B. Plaintiffs’ Claim for Tortio us Interference With Contract

Plaintiffs’ second claim alleges “that all f2edants, other than W-D Lender, were aware
of the contractual and othedagonships between [SKG] and W-Lender,” (Am. Compl. { 85),
and “acted with malice for the purpose of mjig [SKG]’and inducing W-D Lender to breach
the contractual relationship with SKG, (K&ff 86, 87). A claim for tortious interference with
contract requires a plaintiff to show (1) the éxe of a valid contract between plaintiff and a
third party; (2) the defendant’s knowledgetlwdit contract; (3) dendant’s intentional
procurement of the third-party’s breach of the carttvathout justification; (4) actual breach of

the contract; and (5) damages resulting tmeref Lama Holding Co. v. Smith Barney In88

N.Y.2d 413, 424 (1996). For the foregoing reasoraniifs’ tortious inteference claim fails.
There are no factual alletians that any Defendanthar than W-D Lender took any
action to procure or induce W-D Lender to bledte Mezzanine Loan Documents. Instead, the

Amended Complaint uses conclusory languageléitis the specificity required for pleading a

tortious interference witbontract claim._See.qg, Masefield AG v. Colonial Oil Industrieslo.

05 Civ. 2231 (PKL), 2006 WL 346178, at *4 (S.D.NFeb. 15, 2006) (no tortious interference
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with contract claim when Rintiff merely provided conckory allegations, unsupported by

specific facts); Worldwide Commc’ns, Inc. v. RozBlb. 96 Civ. 1056 (NRB), 1997 WL

795750, at *7-8 (S.D.N.Y. Dec. 30, 1997) (meoadusory language will not suffice; the law
requires specificity in pleading a claim frtious interference with contract).

Furthermore, under New York law, sinte Defendant entitiesre all affiliated
companies, they have the “right to interfewath each other’s contragtin order to protect

[their] economic interests.” Kotelnc. v. Christian Dior, S.A554 N.Y.S.2d 867, 869 (N.Y.

App. Div. 1990); accor@TI/The Image Group v. Fox Studios East, Jr&90 N.Y.S.2d 576,

579 (N.Y. App. Div. 1999). Moreover, none of thefendants other than W-D Lender that are
alleged to have induced W-D Lender to breach the Mezzanine Loan Documents were “strangers”
to those contracts. Messer’s Weimer and Dagmi were the ultimate owners of all the W-D
Defendants including W-D Lender and W-D part and Mr. Dagmi executed the Mezzanine

Loan Documents on behalf of both entities. Thesther W-D Partner nor any of the other W-D
Defendants could have tortioushterfered with those coratcts under New York law. See

Primetime 24 Joint Venture v. Echostar Commc’ns Cdtp. 98 Civ. 6738 (RMB), 2002 WL

44133, at *8 (S.D.N.Y. Jan. 11, 2002n(y a “stranger” to a contrgcduch as a third party, can

be liable for tortious intéerence with a contract under New York law); see Klassover v.

Prism Venture Partners, LL.862 N.Y.S.2d 493, 498 (N.Y. App. Div. 2008).

Plaintiffs also assert that a conflictinferest existed because Wertheimer and Dagmi
were the principals of both W-D Partner and W-&hder. (Am. Compl. 29.) Plaintiffs argue
that this conflict was exacerbated by thedgkand Security Agreement which gave W-D
Lender — as holder of the Mezzanine Loan dethe—~ight to foreclose upon SKG'’s interest in

443 Partners. (1). Plaintiffs, however, were aware Wf-D Lender’s conflict with the interests
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of W-D Partner as an owner from the beginrafgheir relationship with the Defendants.
Plaintiffs maintain that Defendantfabricated a default” in arffert to take the whole Company
for themselves, “without making any payment or having to fulfill commitments to [SKG].Y(ld.
30.) As discussed suphaowever, a “fabrication” was not nesary as the right to foreclose on
SKG's interest in 443 Partners existed under the terms of the Mezzanine Loan Documents.
To rebut Defendants assertion thatilés have not pled with any degree of

specificity, Plaintiffs point tgparagraphs 71-74 of the Amendedn@uaint. (Pls.” Mem. at 19.)
Therein, Plaintiffs allege tha January of 2011, W. Family 1 Ltd., an entity owned by Mr.
Wertheimer, purchased the Anglo Senior Loanraf8 Partners was declared to be in default
by Anglo Irish Bank. (Idff 72-73.) With the purchase oétAnglo Senior Loan, Plaintiffs
allege that “the W-D Defendants acquiredtladl debt and equity ithe 443 project.” (Id] 74.)
Plaintiffs’ allegation that Mr. Wertheimer’s (VFamily 1 Ltd.) purchase of the Anglo Senior
Loan was “part of the W-D Defelants’ strategic plan,” (id] 72), and thus was somehow
improper, is not accompanied by any allegatiohfact supporting a claim for tortious
interference with contract. Phdiffs have not alleged what &mms Wertheimer, W. Family 1
Ltd., or any of the W-D Defendants took tmluce W-D Lender to breach the contract. The
tortious interference with contract claim is therefore dismissed.
C. Plaintiffs’ Claim for Breach of the Operating Agreement

In their third claim, Plaintiffs allege & W-D Partner breached the Operating Agreement
by removing SKG as Operations Member & @ompany and “denuded [SKG’s] entitlement to
receive some or all of the SKi&¥eferred Return, as set forthtire Operating Agreement.” (Am.
Compl. 1 90.) Furthermore, Plaintiffs arguatthursuant to the Operating Agreement, SKG is

entitled to reimbursement from the Company Whd Partner for costs incurred as Operations
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Member in relation to the redelopment of the Property. (18§ 91-92.) These claims are also
without merit.

As an initial matter, Plaintiffs were notmeved as Operations Member for default under
the Operating Agreement as it is defined in Section 11.1 of that Agreemen¥iSee Decl.,
Ex. 18 11.1.) Rather, Plaintiffs were remowasdOperations Member for a default under the
Mezzanine Loan Documents. In view oistdefault on the Mezzanine Loan, W-D Lender,
pursuant to the Mezzanine Note and PledgeSewlirity Agreement, was entitled to remove
SKG as Operations Memb#tr(SeeWilson Decl., Ex. 5  1(h).) Removal was proper since
SKG, as a Pledgor, had placed as collaterahi®iMezzanine Loan “all dfts] right, title and
interest in . . . voting and rights make decisions on behalf of the Company and the right to be
named as a member on the books and records of the Compar)y.'Skds, as a Pledgor, also
placed as collateral “all qits] right, title and interest in. . (d) property of the Company to
which Pledgor now or in the future may be entitled . . . (f) general intangibles for money due or
to become due . . . from the Company.” (Ex. 5 T 1(d) and (f).)

Furthermore, after its default on the Mezzearliman and the subsequent foreclosure sale,
SKG no longer had standing to make claims to continue as that@psrMember of 443

Partners, or make claims for any propertytd8 Partners — property SKG now believes it is

13 paragraph 1 of the Mezzanine Pledge Security Agreement provides thta Pledgor (defineds as SKG and W-
D Partner):

hereby pledges, hypothecates, mades, assigns, transfers and grants to the Secured Party [W-D
Lender] . . . (h) all other rights of the Pledgor in the Company, including, without limitation, rights

to reports, accounting, informati, voting and rights to makedsions on behalf of the Company

and the rights to be named as a member on the books and records of the Company and in all
proceeds of the foregoing (all of the foregoing referred to in clauses (a) through (h) above,
collectively, are hereinafter referred to ag ttCollateral”) upon and subject to the terms and
conditions hereafter in this Agreement set forth.

(Wilson Decl., Ex. 5 1 1(h).)
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entitled to. W-D Lender enforced its rights unttex Pledge and Security Agreement — not the
Operating Agreement — thus Plaifst are not entitled to recedvany claim to property under the
provisions of the Operating Agreement.

D. Plaintiffs’ Claim for an Account Stated

Plaintiffs bring a fourth claim for amccount stated for approximately $800,000 in the
form of an imputed allocation of overhead charges on behalf of the Company, and for the
Company’s accounts, pursuant to the Opegafigreement. (Am. Compl. 11 93-99.) The
Operating Agreement calls for reimbursementadifreasonable out-of-pocket costs, expenses
and salaries . . . incurred by the Operatigiesnber and its Affiliates in connection with
providing the Company with theervices listed hereinabovethg Operations Member.”

(Wilson Decl., Ex. 1 8§ 6.1(c)(v).)

As discussed supr&KG and W-D Lender were the “Pledgto the Pledge and Security
Agreement in connection with W-D LendeMgezzanine Loan of $20 million to SKG and W-D
Partner (collectively, as the “Borrower”) 2006. As the Borrower defaulted on the Mezzanine
Loan Documents, Plaintiffs have lost their rights to any monies due under the Operating
Agreement. (Sesuprapp. 24-25.) Nor do Plaintiffs alie any equitable grounds, i.e. fraud,
mistake, or deceit, upon which relief may be granted.

Furthermore, Plaintiffs have failed to adetgy plead an account stated claim. Under
New York law, an “account stated” refers to amprse by a debtor to pay a stated sum of money

which the parties had agreed upon as the amount duee.§e®/hite Diamond Co., Ltd. v.

Castco, InG.436 F. Supp. 2d 615, 623 (S.D.N.Y. 2006). phmnise may be either express or

implied, but must be founded upon previous transastcreating the relathship of debtor and
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creditor. Id; see als&Chisholm-Ryder Co., Inc. v. Sommer & Somm&21 N.Y.S.2d 455, 457

(N.Y. App. Div. 1979).

Here, Plaintiffs’ Amended Complaint mergigrrots the elements of an account stated
claim without providing any faatl specifics other than théegation that between September
2006 and October 2010 “[SKG] incurred costapproximately $800,000 in the form of
imputed overhead on behalf of the compamyg #or the Company’s accounts, pursuant to the

Operating Agreement.” (Am. Comp. 1 94); &=dl Atlantic v. Twombly 550 U.S. 544, 570

(2007) (plaintiff must plead enoughdts to state a claim to reliefathis plausible on its face).
While the Amended Complaint states th&K|G] demanded that [443 Partners] pay these
amounts,” it fails to state the amount of any accatated provided to Defendants, the nature of
the work provided, or the dates on whible statement of account was provided.
E. Plaintiffs’ Claim for Breach of Fiduciary Duty

Plaintiffs’ fifth claim states that W-D Pawr breached its fiduaia duties to SKG by (1)
inducing W-D Lender to breach the Mezzaniman Agreement and foreclosing on SKG’s
interest, and (2) wrongfully terminating SKG @perations Membesf 443 Partners. (Am.
Compl. §1 29-31, 63-65, 70-71.)

In order to state a claim for breashfiduciary duty under Delaware lat¥Plaintiffs
must show that a fiduciary duty existeddahat W-D Partner breached that duty. Beard

Research, Inc. v. Kate8 A.3d 573, 601 (Del. Ch. 2010). Itimportant to note that fiduciary

duties “may be expanded or restricted or glated by provisions ithe limited liability

company agreement.” 6 Del. C. § 18-1101(&% such, Delaware law authorizes broad

¥ There is no dispute that 443 Partners and W-D &eack Delaware limited liability companies, and that
Delaware law applies to this claim. (Seks.” Mem. at 24 n.10.)
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exculpation clauses, even to the exterglohinating fiduciary duties altogether. S&bry

Partners V, LP v. F & W Acquisition, LLB91 A.2d 1032, 1063 (Del. Ch. 2006). There is

nothing in the Operating Agreentemhich states that W-D Partner had an affirmative duty to
prevent a foreclosure sale on Sks@iterests. The exculpationdaindemnification clause of the
Operating Agreement expressly limits the pattabligations to those required by that
Agreement. (Sewilson Decl., Ex.1 8§ 6.3(a)(ii).)

To the extent that Plaintiffs maintain that W-D Partner breached its duty to SKG by
inducing W-D Lender to foreclose on SKG'’s interaists argument lacks merit for reasons that
have already been addressed with respectiatfis’ claim for totious interference with
contract. While Plaintiffs argue that the exculpatclause does not limit liability for bad-faith
acts or omissions, (PIs.” Mem. at 25), lzhsa the clear and unambiguous language of the
Mezzanine Loan Documents, if SKG defaulte@ Brocuments permitted the sale of its interest
and its removal as Operations Membé&d43 Partners by W-D Lender. (Sé#ison Decl., Ex. 5
1 1(h).) No breach of a fiduciary dutgaurred since the Mezzanine Loan Documents

contemplated that such a sale might occur.Nbadison Realty Partme 7, LLC v. Ag ISA, LLC

2001 WL 406268, at *6 (Del. Ch. A17, 2001) (when a fiduciary duty claim is inconsistent
with a contractual bargain, thelficiary duty claim must fail).
F. Plaintiffs’ Promissory Estoppel Claim

Plaintiffs’ sixth claim alleges that W-D Defdants orally assured Plaintiffs that they
would finance the redevelopment of the Proptrtgompletion. In reliance on this promise,

Karmely provided personal completion guarantieghitain extensions dhe Anglo Senior Loan
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maturity date to December 31, 2009 and December 31, 2010 respettivety. Compl. 11 40,
43, 47- 49, 103-104.) Plaintiffs seek a deaflary judgment enjoining the W-D Defendants
“from taking any action to enforce any of the personal guaranties” provided by Karmely. (Am.
Compl. 1 106.)

In New York, a claim for promissory teppel requires: (1) a clear and unambiguous
promise; (2) reasonable and foreseeable relianteabpromise; and (3) injury to the relying

party as a result of theli@ce. Ashland Inc. v. Morgan Stanley & Co., [’ €00 F. Supp. 2d

453, 472 (S.D.N.Y. 2010). Here, Plaintiffs havief@d to set forth any injury sustained as a
result of signing the guaranties. Plaintiffsrou allege that Anglo Ish Bank, or the present
owner of the Anglo Senior Loan, have taken, oretthireatened to take, any steps to collect on
the personal guaranties. (Tr.5&.) A declaratory judgmentaer, however, requires a ripe

controversy. Se€riends of the Earth Inc. v. Laidlaw Envtl. Sen&28 U.S. 167, 180-81 (2000)

(injury must be actual or imminent, not ceajural or hypothetical). Under the present
circumstances, the Court finds that Plaintiffgjwest for a declaratory judgment is not ripe for
adjudication. Thus, Plaintiffs’ siktcause of action based on promissEstoppel does not lie.

IV.  CONCLUSION

15 pefendants argue that the alleged oral promisesdoWHD Defendants that they would fund 100% of the 443
Property development violate New York’s statute of frauds. The New York statute of frauds propieldment

part that an “interest in real property. cannot be created, granted, assigaedendered or declared, unless by act
or operation of law, or by a deed or conveyance in writing, subscribed by the person creating, granting, assigning,
surrendering or declaring the same.” N.Y. Gen. Oblig. Law § 5-703(1). Defendants argue that “thefshatuds

also applies to construction loans, which like traditionattgames, are secured by an interest in the underlying
property.” (Defs.” Mem. at 27.) As such, Defendasdstend that Plaintiffs camnly invoke the doctrine of

promissory estoppel if they can demonstrate unconscionable injury as a result of Defendantanisas p(ld.
Plaintiffs argue that the application okthktatute of frauds is a factual issue that cannot be resolved by this motion.
Specifically, they argue that “nothinig the limited record . . . warram conclusion, as a matter of |ahat a loan

by Defendants would have been secured by an interest in real property, and thus subject to thefisiatigé of

(Pls.” Mem. at 29 (emphasis in original).) The Court need not determine if the statute of jilietsta

Defendants’ oral promises to proeidonstruction financing because Defartddave not shown that Plaintiffs’
personal guarantees are or will be duug be enforced against Plaintiffs.
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For the foregoing reasons, the Defendants’ motion to dismiss (ECF No. 19) is granted in

its entirety.

IT IS SO ORDERED.

Dated: New York, New York
August o 2012

Robert P. Patterson, Jr.
U.S.D.J.
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(212)-508-6700
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Carl David Lesueur
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David Jeffrey Kanfer
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David Allan Pellegrino

Phillips Nizer LLP

666 5th Avenue

New York, NY 10103

(212)-977-9700

Fax: (212)-262-5152

Email: dpellegrino@phillipsnizer.com

31



mailto:dpellegrino@phillipsnizer.com
mailto:kanfer@thsh.com
mailto:clesueur@phillipsnizer.com
mailto:beard@thshlaw.com
mailto:stecher@thshlaw.com

Counsel for Defendants:

Bradley Reid Wilson

Wachtell, Lipton, Rosen & Katz
51 West 52nd Street

New York, NY 10019
(212)-403-1000

Fax: (212)-403-2108

Email: brwilson@wlrk.com

Stephen R. DiPrima

Wachtell, Lipton, Rosen & Katz
51 West 52nd Street

New York, NY 10019

(212) 403-1382

Fax: (212) 403-2000

Email: srdiprima@wlrk.com

32


mailto:srdiprima@wlrk.com
mailto:brwilson@wlrk.com

	Karmely.Motion to Dismiss.Final
	Karmely.Sign.pdf

