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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

__________________________________________ X
CHEVRON CORPORATION,
Plaintiff,
-against- 11 Civ. 0691 (LAK)
STEVEN DONZIGER, et al.,
Defendants.
__________________________________________ X

MEMORANDUM AND ORDER DENYING CONTINUANCE AND
STAY OF PROCEEDINGS PENDING DISPOSITION OF MANDAMUSPETITION
LEWISA. KAPLAN, District Judge.

Defendants now move to delay the Octdlig 2013 trial (which was scheduled more
than ten months ago) and, in addition, stay akkoproceedings in this case pending the disposition
by the Second Circuit of their petition for a writ of mandamus.

The motion to delay the trial is without merit, represents a radical change in
defendants’ nominal positio(though it is entirely consistent with a years-old strategy of delay
wherever possible), and comes far too late.

The motion to delay the trial on the thedhat it should await disposition of the
mandamus petition, taken at face value, is egtiv@persuasive. The petition, even if granted,
would not be case dispositive. It seeks to vaadeav interlocutory orders that relate principally
to whether the defendants’ affirmative defense of collateral estoppel rests in part on the Ecuadorian
judgment against Chevron (the “Judgment”) and, if so, whether defendants should have been

permitted to withdraw it in this action without prejudice to asserting that Judgment elsewhere. A
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ruling vacating those orders would not significantlyatithe scope or durationthe trial or of the
preparation for it. In any event, as the colaltestoppel defense, if pressed, would be resolved
either by a special jury verdict or by the Cowany error with respect to the collateral estoppel
defense — which would not even be material abs@idintiff's verdict on liability — could be cured
easily on direct appeal from a final judgment.

Defendants’ actions since the petition for mandamus was filed on March 5, 2013
effectively admit as much. They subsequently rssdeheir desire to proceed to trial on October
15 and initiated and participated in extensiveedvery and motion practice — some within the last
few weeks — without ever suggesting that a defalge trial pending the outcome of the petition was
necessary or appropriate.

Nor is there any merit to the suggestion that the trial should be delayed because
defendants need more time to prepare. Theyateply have been granted most of the extensions
they have sought despite only the most tenuousmnedsr them. Indeed, they recently moved for
—and on September 4 substantially received — a thirty day extension of all outstanding deadlines,
an extension they said was necessary to pénerin to try the case on October 15. Interestingly,
they did not wait for a ruling on that motion befdollowing it up with the motion now before the
Court.

The request to stay all proceedings other than the trial itself would lack merit even
if the trial were delayed temporarily. Theremsch that should and cée done before this case
is finally adjudicated and, in a few particulars, before trial commences. There is no reason why
those tasks should not proceed in any event. Taaditpyoceedings — not just delay the start of the
trial — pending the outcome of the mandamus petitionld add needlessly to any delay that would

be caused if the trial alone were deferred
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Finally, this motion seeks to delay or avaititial of the fundamental dispute between
the parties — whether the Judgment was procbyeftaud. The reason for it is evident from
defendants’ memorandum. Defendants now admit fear that “any rulings adverse to Defendants”
would “prejudice[]” them in proceedings to enforce the Judgment elsewhere.

Defendants have brought Judgment enforcement proceedings in Argentina, Brazil
and Canada, as they have been free to do sindéaitamjo decision in January 20f2Naranjo
made clear also, however, that Chevron is equally free to pursue this*adthencisk of a result
in one of two or more parallel litigations that may have adverse implications for another is inherent
in such situation&.Indeed, all of the nations concernetie-United States included — have interests
in their own courts adjudicating the cases befloeen in the ordinary course absent strong reasons
for a different result.

This case now is ready for its long schedudrial. The outcome of the mandamus
petition either will not affect theial at all or merely will elimiate the collateral estoppel defense
that defendants wish to withdraw. The possibitifyan adverse resutin Chevron’s affirmative
fraud claims that defendants fear might impair tlaeusuits in other countries is not a reason to stop

the trial, even briefly.

Def. Mem. [DI 1370] at 4.

SeeChevron Corp. v. Naranj®67 F.3d 232 (2d Cir. 20123ert. denied132 S.Ct. 423
(2012).

667 F.3d at 239 n.11.

See, e.g., Landis v. N. Am. C299 U.S. 248, 255 (1936) (Cardanzl.) (“Only in rare
circumstances will a litigant in one cause compelled to stand aside while a litigant in
another settles the rule of law thatl define the rights of both.”)



Facts

The Original Schedule

A discussion of the relevant procedural history is useful to understand this motion
and the context in which it is made.

The parties had nineteen months inickhto conduct discovg in this casé. On
October 25, 2012, the Court set trial to commence on October 15°% 2lHe8joint pretrial order,
requests to charge, and any motions for summalygment were to have been filed no later than
June 23, 2013, later extended, as will appear, at defendants’ retuasidition, the Court initially
required submission by June 30, 2013 of requestedhsinuctions together with either an agreed
proposed form of special verdict or, to the exteate was disagreement, a joint report summarizing

their difference$.

The Filing of the Mandamus Petition

They were free to conduct discovery without limitation from its inception untN&ranjo

case was severed from it, at which point discoeémgr than with respect to matters relevant

to Count Nine, the declaratory judgment claim dismissed in 2012, was stayed. (DI 279) The
claim of fraudulent procurement of the Judgmbatyever, was relevant to Count Nine. The
parties therefore were free to conduct discpwm that claim from February 2011 until the
Court of Appeals stayed tidaranjoaction in September 2011 and then were permitted to
resume discovery in this action without liation no later than June 25, 2012. Discovery
then continued until May 31, 2013 plus aniiddal month to complete certain depositions.

DI 494, 9 1; DI 1185.

DI 606.
DI 494 (June 25, 2012 Scheduling Order).

DI 725.
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Defendants filed the mandamus petitiothia Court of Appeals on March 5, 2013.
They sought no stay of this action from this Caurthe Court of Appeals. The proceedings in the
District Court continued in this case as schedukssleven the most cursory review of the docket

sheet reveals, they have been extensive.

The Withdrawal of Some of Defendants’ Lawyers and
Their Representations that the Schedule Would Not be Affected

On May 3, 2013, former counsel for the Donziger Defendants and some of the
counsel for the LAP Representatives soughtddawvithdraw as counsel on the ground of non-
payment of fee$. They stated, however, that Mr. Doratigvas prepared to represent himself and
his law firm and that Mr. Gomez, who had beeurtsel of record for the LAP Representatives since
virtually the commencement of the action, would continue to represent them. In addition, they
represented that their withdrawabuld not delay the case and that the parties were ready to proceed
on the existing scheduté Neither the withdrawing counsel ramy of the parties so much as hinted
that the case should be stayed by reason of the withdrawal of counsel — let alone stayed pending
disposition of the mandamus petition. The Court, relying on counsels’ representations that the

withdrawals would not cause delay, granted the motions to withidraw.

Defendants Seek and Receive Numerous Extensions
But Never Suggest a Delay Due to the Mandamus Petition

DI 1104, 1105.
10

DI 1101, at 9, 10; DI 1102, at 7.
11

DI 1164.
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Immediately after those motions to withdraw were granted, Messrs. Gomez and
Donziger began requesting that the special madiday depositions and discovery deadlines. But
they sought no any delay of the tr{alMr. Donziger then moved thiSourt for — in his words — a

“two week delay of all depositions, ‘meet and confer’ discussions, and other dedadiinies

maintaining the current trial schedyléo allow for an orderly transition periodt” Both Messrs.
Donziger and Gomez confirmed that they were committed to the trial schédule.

Three days later, Mr. Donziger reversed course. He contended that his request for
a two week stay of depositions dde just three days before) had been insufficient and asked that
the Court stay all proceedings for at least three mdntiMdr. Gomez requested that the Court
extend the June 25, 2013 deadline for submission of any summary judgment motions, jury
instructions, and the joint pretrial ordérMessrs. Donziger and Gomez predicated their requests

on their alleged need to catch up, prepare adequately for the upcoming depositions, and, in Mr.

12
Mr. Gomez — on behalf of the LAP Repres¢ints and Donziger Defendants — “propose[d]
that Chevron agree to a modification and a reasonable extension of the deposition schedule
into the month of June in order to perthié [remaining depositions] to be conducted in a
reasonable manner in accordance with emeeis schedule.” Special Masters Interim
Report No. 2 [DI 1183], at 2. Two days latht,. “Donziger request[ed] that the special
masters order] a two week hiatus from ajppagtions and any meet and confers, to provide
him adequate time to prepare for the remaidigigositions, in effect, a two-week stay of the
case.”Id. at 3.

13

DI 1168 (emphasis added).
14

SeeDI 1183; DI 1168.

15

Tr., May 23, 2013 [DI 1214], at 3:25-4:4. Mr. Donziger's first request for a three month stay
was made informally at a conference on May 23, 2013. On June 5, 2013, he requested the
stay by motion. DI 1121.

16
Id. at 19:25-20:11.
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Donziger’s case, secure substitute counsekyThd not mention the mandamus petition — which
had been filed two months earlier — or request that the trial be stayed pending its disposition.
The Court granted Mr. Gomez'’s request & extension of the deadline for the
pretrial submissions until July 30, 2013 — an extamsif about five weeks — and indicated that it
might “make further adjustment[s]” to that sched({as it has done). AndérCourt in substantial
part granted Mr. Donziger’s request for a tweek deposition hiatus, extending the date by which
the remaining depositions were to be completed to June 28,'20t3iltimately denied Mr.
Donziger’s request for a three mbrdtay of deadlines, however, holdimger alia, that (1) Mr.
Donziger had failed to provide any competent emizk or sworn affidavits demonstrating his need
for such a stay, and (2) he was bound by the repsars he and his former counsel made, which
had assured the Court that Mr. Donziger was prepared to proceed with the existing s¢hedule.
On July 12, 2013, the LAP Representativeguested by letter that “due to the
extraordinary size of discovery and pleadingsigi¢ase, not to mention defendants’ [alleged] lack
of personnel and resources . . . all presiiddmissions,” be adjourned until September 30, 2013.

The Court extended the deadline for submissiah@proposed jury instructions to September 1,

17
Id. at 21:4-9.
18

DI 1185. The Court made clear that it was willing to consider any further requests for
extensions from Mr. Donziger, but only on thasis of “affidavits and other competent
evidence addressing all of the pertinent issues,” including his purported inability to fund his
defense and secure substitute counsel. DI 1185, at 1. Moreover, the special masters
substantially modified the previously agreed to deposition schedule to accommodate Mr.
Donziger's schedule and permit him “rest days” in which to prepare. DI 1183.

19
DI 1302.

20
DI 1307, at 2.
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A week later, at a scheduling conferentdr,. Donziger and Mr. Gomez contended
that they would be unable to meet the July 30, 2013 deadline for submission of motions for summary
judgment, the joint pretrial order, and the proposed verdict f&rifise Court extended the deadline
for submission of any motions for summary judgment until August 16, 2da8the proposed
verdict forms as well as the joint pretrial order until August 30, 2013, and for the proposed jury

instructions until September 23, 20%3.

Defendants’ August 16 Motion for Further
Extensions for Pretrial Submissions — Largely
Granted — Did Not Suggest a Delay of the Trial, Let Alone
Any Delay Pending the Outcome of the Mandamus Petition
On August 16, 2013 —the day motions for summary judgment were due — defendants
moved by order to show cause for “adjournmentlafaes in this action for thirty days,” including
those set in an order by Magistrate Judge Francis, in which he granted in part and denied in part
Chevron’s motion to compel productioficertain documents from defendafitsBut the motion

did not seek adjournment of the trial date wéts premised instead on the assertion that it was

impossible for them to complyothwith Judge Francis’ ordendto fulfill the “numerous pretrial

21
Id.
22
SeeTr., July 18, 2013 [DI 598] .
23
In any event, defendants filed no summary judgment motions.
24
DI 1310.

25

DI 1344.



obligations” required for the October 15 trial d4te.
Chevron later that day moved for parsaimmary judgment on certain of its claims
and certain of defendants’ affirmative defen€e¥he Court denied most of the motion on August
22, 2013 without requiring a response from defenddritsjs sparing defendants the need to
respond to a heavily fact intensive motion whilgogbreparing for trial. The only remaining part
of the motion is limited to the sufficiency of and basis for some of defendants’ affirmative defenses.
On August 23, 2013, the Court scheduled a conference for September 3 in order to

take up defendants’ motion for a 30 day exten$ion.

Defendants Move for Stay of All Proceedings Pending Disposition of the Mandamus.

On August 27, 2013 — while defendants’ matfor a 30 day adjournment of pretrial
deadlines was pending — defendants made this moti@nckantinuance of the trial and a stay of all
other proceedings, in each case pending the Second Circuit’s disposition of the mandamus petition.

This was the first time in the motlean five months since they filed the petition — despite the ten

26

Id. at 2. The “pretrial obligations” to idh they referred included the required filing of
the joint pretrial order, their need to resptma/hat was then only an anticipated motion for
summary judgment by Chevron, and a few other possible pretrial submissions.

Although defendants had not so requested, the Court stayed the deadline set by the
magistrate’s order in order to permit it to consider that deadline in the context of the trial
schedule. DI 1350.

27
DI 1348.

28

DI 1362, Chevron Corp. v. DonzigemNo. 11 Civ. 0691 (LAK), 2013 WL 4482691
(S.D.N.Y. Aug. 22, 2013).

29
DI 1365.
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requests they made to this Court or the speciatenafor stays or adjournment of various deadlines
and scheduled dates — that they advancethdr@lamus petition as a basis for delay or suggested
that the outcome of the mandamus petition might afifiecscope of the trial in any meaningful way.
Moreover, they filed this motion without awaigj the imminent decision on their August 16 motion
to extend all deadlines in the case for pretrial submissions and supplementing their privilege logs

as permitted by Judge Francis’s August 9 order.

The Decision on the August 16 Motion to Extend Deadlines

On September 4, 2013, the Court granted substantially all of the relief defendants
sought, in some instances more than they sought, with respect to the dates on which various pretrial
submissions were requiréll. Moreover, defendants now have complied with many of the

requirements as to which they sought thirty day extenstons.

Discussion
Defendants contend that a delay of the trial and a stay of other proceedings now are
necessary because “the outcome [of the petitionldible potential to alter substantially the nature
of the looming pre-trial submissions, not to mention trial itself” and because any effort and resources

they expend preparing for trial therefore may be waStddefendants’ contentions, as discussed

30
DI 1384.
31

They have filed witness and exhibit lists and moved for leave to present testimony from a
foreign witness who previously declined to appear for a deposition abroad.

32
DI 1370, at 3.
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below, are without merit. Moreover, they aréidby defendants’ failure to request a stay on this

basis in the five plus months after they filed their mandamus petition.

The Legal Standard

“The decision to grant or deny a continaarji.e., a postponement or stay of a trial]

is within the discretion of the trial judgé®” So too is the decision whether to stay other

proceedings?

That discretion is very broad. “The person seeking a stay ‘bears the burden of

establishing its need.’ [citation omitted] ‘[A]bsent a showing of undue prejudice upon defendant

or interference with his constitotal rights, there is no reason why plaintiff should be delayed in

its efforts to diligently proceed to sustain its clairit.”"The burden is so demanding that the Second

Circuit wrote only last year, in refusing to upsedistrict court's denial of a stay, that “the

defendants ha[d] pointed to only one case in whidlistrict court’s decision to deny a stay was

33

34

35

Michaelson v. Moore-McCormack Lines, 1429 F.2d 394, 395 (2d Cir. 1970Accord,
e.g., Louis Vuitton Malletier S.A. v. LY USA, Ji&Z3 F.3d 83, 96 (2d Cir. 2012Farias
v. Instructional Systems, In@51 F.3d 91, 99-100 (2d Cir. 2000hemical Bank v. Dana,
4 Fed. Appx. 1, 6 (2d Cir. 200BJ-Tawaslimy v. United Statek?5 F.3d 843 (table), 1997
WL 615958 (2d Cir. 1997)Jnited States v. Beverlg F.3d 633, 641 (2d Cir 1993)avis
v. United Fruit Co.402 F.2d 328, 330 (2d Cir. 1968)nited States v. Ellenboge365 F.2d
982 (2d Cir. 1966)cert. denied386 U.S. 923 (1967).

E.g., Louis Vuitton Malletier S.A676 F.3d at 96 (“[T]he power to stay proceedings is
incidental to the power inherent in every court to control the disposition of the causes on its
docket with economy of time and effort fosetf, for counsel, and for litigants.”) (quoting
Landis,299 U.S. at 254 (internal quotation marks omitteZl)nton v. Jones20 U.S. 681,
706-08 (1997).

Louis Vuitton Malletier S.A673 F.3d at 96 (quotinglinton,520 U.S. at 708, andicks
v. City of N.Y,.268 F. Supp.2d 238, 241 (E.D.N.Y.200&spectively) (internal quotation
marks omitted).
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reversed on appeal, and that case was decided more than thirty yedfs ago.”

Defendants have not sustained that burden. Their requests will be denied.

Il. No Delay of the Trial Is WarranteBecause the Outcome of the Petition Cannot Be Case
Dispositive or Significantly Alter the Scope or Duration of the Trial

Defendants seek a writ of mandamus “ordetimegdistrict court to (1) vacate its July
31, 2012, November 27, 2012, and February 20, 2013 Orders, . . . (2) vacate its January 7, 2013,
Order,” ... and (3) refraimp any contextfrom considering whether the Judgment is entitled to
recognition.®” They claim that the first three of tre@srders “allow Chevron to seek the same
declaration of non-recognition of the Judgment” that the Second Circuit dirediatanjo be
dismissed (and that this Court dutifully dismiss&dlhey object to the fourth, which merely denied
a motion to certify for interlocutory review und28 U.S.C. § 1292(b) of asrder largely denying
defendants’ motion to dismiss the complaint, beeathey wrongly assert that it read into the
complaint an unpled claim to “set aside” the Judgrfent.

For the reasons set forth in the ordard opinions that the mandamus petition seeks

36
Louis Vuitton Malletier S.A673 F.3d at 100.
37
Petition, In re Naranjg No. 13-772 (2d Cir. filed Mar5, 2013, at 4-5 (emphasis in
original).
38
Id. at 5.

39

In other words, they seek mandamus rewiéan alleged reason for denying certification,

not of the denial of certification itselyhich is unreviewable even on mandam&ee
D’lppolito v. v.Cities Serv. C9374 F.2d 643, 648 (2d Cir. 1967) (“we cannot conceive that
we would ever mandamus a district judge to certify an appeal under 28 U.S.C. § 1292(b) in
plain violation of the Congressional purpose that such appeals should be heard only when
both the courts concerned so desire”).
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to have vacated, as well as in Chevron’s oppositidhe petition before the Second Circuit, these
contentions lack merit, and defendants are unlikepréwoail in the Court of Appeals. Even if they
were to prevail, however, the relief they seaduld not be dispositive of this case or significantly
alter the scope or duration of theatrIn order to understand why that is so, it is useful to appreciate
the very limited part the case that could be affected by the outcome of the mandamus petition.
Chevron’s complaint alleges fraud and RI€l@ms. The RICO and, to some extent,
the fraud claims rest on allegations that Stdvenziger, a New York lawyer, and others based in
the United States, here conceived, substangakiguted, largely funded, and significantly directed
a scheme to extdftand defraud Chevron by, among other things, (1) bringing the Lago Agrio
case' (2) fabricating (principally in the United &es) evidence for use that lawsuit and
corrupting and intimidating the Ecuadorian judiciary in order to obtain a tainted judfm@t;
exerting pressure on Chevron to coerce it to pay money not only by means of the Lago Agrio
litigation and judgment, but also by subjecting Gloevto public attacks in the United States and
elsewhere based on false and misleading staterfigdssimilarly inducing U.S. public officials

to investigate Chevrotf;and (5) making false statements to U.S. courts and intimidating and

40
E.g, Amended Complaint (“Cpt.”) 11 1-2.
41
Id. 3.
42
E.g, id. 1 145, 151, 353-56; Mastro Decl. [DI 746] Ex. C (hereinafter “Guerra Decl.”).
43
Cpt. 1 214.
44

Id. (“And they have taken this pressure cargpdo U.S. state and federal agencies, seeking
their falsely induced assistance in this racketeering scheriae.f)216.
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tampering with witnesses in U.S. court proceedings to cover up their improper acfivities.

The complaint seeks damages and equitable relief. It does not seek a declaration that
the Judgment is not entitled to recognition doecement in New York or anywhere ef$elt does
not seek to have this Court “set aside” the Judgment.

To be sure, the question of the recagbility and enforceability of the Ecuadorian
judgment has arisen in this case. But that @mdpbecause defendants injected it by asserting their
res judicatacollateral estoppel affirmative defense. For reasons explained elsewhere, this Court
held that (1) defendants intended that defensetode a claim of preclusion based, at least in part,
on the Judgment and (2) their answer sufficiently ditl 8doreover, defendantoncededhat an
essential element dheir preclusion defense is that the Judgment be entitled to recognition and
enforcement under state I&WThus, the issue of recognizabiliégd enforceability of the Judgment
is in this casenly because (1) defendants atseé it defensively, and (2)laranjo specifically
recognized that the recognizability-enforceability issue is properly litigated where a foreign

judgment is raised as an affirmative defetfis@/hether the Judgment is or is not recognizable or

45
Id. Y 273-77, 291-300, 311-16.

46
Of course, Count 9 of the complaint sought tiedief. But Count 9 was severed from what
now is before this Court and ultimately was dismissed pursu&tdramjo.

47

Chevron Corp. v. Donzige886 F. Supp.2d 235, 264-77 (S.D.N.Y. 2012).
48

Defs.” Opp. to Chevron Corp.’s Mot. for Bunary Judgment or Partial Summary Judgment
on Defs.’ Affirmative Defenses of Res Judeand Collateral Estoppel [DI 450], at 1 (“New
York law would require Defendants to shéfat the Judgment is entitled to recognition
under the New York Recognition Act in ordeiin@oke res judicata or collateral estoppel”).

49
667 F.3d at 241 (“[c]hallenges to the validiti/foreign judgments under the Recognition

Act can occur ‘in a pending action by . . . affirmative defense™ asserted by a judgment
creditor) (quoting N.Y. CPLR § 5303)).
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enforceable under the relevant statute simply is not a part of Chevron’s case.

In these circumstances, the scope andtiuraf the forthcoming trial would not be
affected substantially even ifdlorders of which defendants claiare vacated entirely. The effect
of such an outcome would be that the cotk@testoppel defense would be out of the ¢adgut
Chevron’s claims for damages and other relief based on the alleged extortionate and fraudulent
scheme would remait.

The fact that Chevron’s claims mightstdt in a determination of fraud in the
procurement of the Judgment does not alter timslasion. Such a findingould not be equivalent
to a determination that the Judgment is nadgeezable or enforceable. Defendants no doubt would
dispute any contention that sugliinding would have preclusivéfect in an enforcement action.
And even if such a finding were made and were preclusive of the issue, fraud in the procurement
of a judgment is merely a discretionary —aobandatory — ground for non-recognition of a foreign
country money judgment under the Uniform FgreCountry Money-Judgments Recognition Act.
Moreover,Naranjo— the mandate in which is the ostensible basis for defendants’ petition to the
Circuit — “expressly limited [its] opinion[] to theeglaratory judgment action[]” and disclaimed any

effect on “the continuation of separate procegdibetween these parties on other causes of action

50

It would be effectively out of the case as wiallefendants simply elected not to press it at
trial, which of course is their option.

51

This of course demonstrates also the baseléssaat defendants’ clai that further efforts

to prepare for trial could be wasted if thegre to prevail on the mandamus petition. They
are going to have to try substantially the samee regardless of the outcome in the Court
of Appeals.

52
E.g.,N.Y. CPLR §§ 5304(a), 5304(b), subd. 3.
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before the same district court judgé.”

Il. No Stay of Other Proceedings Would Be Warranted Even if the Trial Were Delayed

As any stay must be “tailor[ed] . so as not to prejudice the non-moving litigant
unduly,®* there would be no sound reason to stay othmrgadings in this caswen if the start of
the trial were delayed pending the outcome of the mandamus petition.

First, while defendants have fully completed their discovery, a number of matters
remain with respect to Chevron’s efforts to obtain discovery from defendants and their allies.
Although Chevron has voiced no objection to proasgtb trial as scheduled on October 15, and
thus to the possibility that it will try the casethout these materials, there is no reason that its
efforts to obtain the materials should be haltednduany period in which the start of the trial is

postponed.

53

Naranjo,667 F.3d at 239 n.11.
54

Sierra Rutile Ltd. v. Kat®37 F.2d 743, 750 (2d Cir. 1991).
55

One is resolution of claims that Mr. Donziger has not fully complied with orders to produce
documentsThis is the subject of a recent motion to compel (DI 1374) as well as Magistrate
Francis’s August 9, 2013 holdirtbat defendants’ privilegkvgs in some respects were
deficient and permitting their supplementation, absent which the documents must be
ordered produced (DI 1333).

Another concerns Chevron’s challenges toutaby defendants of attorney-client privilege
and work product with respect to productadmlocuments in the possession of Patton Boggs
that fall within the crime-fraud exception tize privilege and to work product protection.
See Chevron Corp. v. Donzigéto. 11 Civ. 0691 (LAK) 2013 WL 1087236 (S.D.N.Y.
Mar. 15, 2013) (holding there is probable catsédelieve that crimes or frauds were
committed in respect of certain enumeratebjects, that any privilege or work product
otherwise protecting Patton Boggs documemlating to those subjects that were in
furtherance of those alleged crimes or frauds has been djtate deferring pending
further proceedings the determination whettaaticular documents were in furtherance);
DI 1312 (pending Chevron motion to expand saty as to which probable cause exists).
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Seconga number of routine pretrial matters remain to be conclifdddne of these
could be affected materially by the outcome efrtiandamus petition. Any delay in the start of the
trial could and should be used to deal with ¢hegen items so that the case can proceed promptly
when any such postponement ends.

Third, Chevron only recently moved for partial summary judgment. To the extent
not already denied, that motion seeks dismissahofmber of affirmative defenses that are entirely
unrelated to the pending mandamus petition. Defestiame to respond has just been extended.
There is no reasonable basis to delay resolution of that motion either.

The foregoing illustrafé the fact that the blanket stay of all proceedings that
defendants seek would be unwarranted, evemasguhere were merit tputting off the start of
the trial, and would prejudice Chevron by cregtentirely unnecessary delay on top of any delay
awaiting the outcome of the mandamus petition.

No stay of anything is warranted here.eBvf a delay of the trial were warranted,

however, a stay of proceedings other than the trial would serve only to delay for no good reason.

V. Defendants Have Had Ample Time to Prepare
Defendants have had ample time in which to prepare for trial.

First, depositions were completed two months ago. Document production was

56

These include the completion of the joint pretrial order (which requires from defendants only
their deposition designations), defendants’ responses to Chevron’s mintlonme and

other pretrial motions, and a handful of atitems enumerated in the Court’'s order of
September 4. That order largely granted nigd@ts’ motion for additional time to deal with
these matters within the context of the existing trial date.

57

There are other pending matters that likewise should proceed.
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completed months before some of defendants’ lawyers withdrew, subject to resolution of a few
issues relating to Chevron’s efforts to obtain oN&ry that it claims should have been provided long
ago, but that it apparently is prepared to abandon if the trial goes forward. Defendants now have
served their lists of trial withesses and trial exhibits.

Secondthe Court repeatedly has grantefedeants’ requests for adjournments of
deadline® — sometimes even allowing them more tiiman they requested. Indeed, on September
4, the Court in large part granted defendants’ motion to adjourn for thirty days the few remaining
deadlines for pretrial submissions, in some cases for periods longer than defendants’ réquested.
The Court afforded defendants this time — although they did not provide much if any real
justification for it — in the interest of ging them the benefit of any conceivable doubt and
permitting this case to proceed to trial as scheduled.

Third, notwithstanding their attempts to portray themselves as Davids, each alone
facing Goliath, the reality is quite different.

The Court already has addressed the unsubstantiated and dubious claim that the
defendants are constrained by limited resourcepiie\aous opinion to which the readers attention
is invited®® To this should be added only two points:

From the outset, the LAP Representatives have been assisted substantially by Patton

Boggs, a firm of hundreds of lawyers with professil standing comparable to that of Chevron’s

58
See infrapp. 6-10.
59
DI 1384.
60
DI 1302, at 5-7. (A copy dhat decision is annexed.)
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counsel and a huge contingent fee that hinges on the collection of the Jutlgnerstome

instances, including this case, it has kept its involvement Séditétas written papers submitted

to this Court under the names of other lawyérst openly has represented and continues to

represent the LAPs in numerous appellate and ptloeeedings in this and other cases, including

bothNaranjoand the mandamus petition here. There is no evidence warranting a conclusion it will

not assist Mr. Gomez, the LAP Representatives’ calwsfgecord, through the trial here in view of

Patton Boggs’ responsibilities to its Ecuadorian clients and its own economic interest in avoiding

a result here that Mr. Gomez says would jypdece[]” proceedings to enforce the Judgment

elsewheré?

Nor is Mr. Donziger the only lawyer involved his defense. He benefits from the

efforts of Mr. Gomez and Patton Boggs, as thaéstis of Mr. Donziger and the LAPs are closely

61

62

63

64

See generallghevron Corp. v. Donzige013 WL 1082736.

For example, a lawyer from Stratus once wrotgniemail that (“In the law few weeks, the
Plaintiffs’ team (Steven [Donziger], but mereEric Westenberger [of Patton Boggs, who
hasn't yet entered an appearance and ihasucted us not talivulge his firm's
involvement] . . . ) have grown more desperata pmint where, in their disarray, they are
challenging everyone around them to take positidmsh are implausible at best, and very
possibly spurious.”Special Master’s Order No. 6 [DI 1093], at 6-7 (quoting email from
lawyer for Stratus) (fackets in original).

Tr., Feb. 8, 2011 [DI 232], at 21:10-21 (S#mh Elsen, Esqg., who is not affiliated with
Patton Boggs and who appeared for the IRdpresentatives, admitted that Patton Boggs
wrote the brief filed over his signaturéjloreover, Mr. Gomez admitted only recently that
Patton Boggs has been assisting him inrftminally solo representation of the LAP
RepresentativesSeeTr., May 23, 2013 [DI 1214], at 20:12-21.

Mr. Gomez last month asserted that Pattogd® had not “committed to assist [him] . . .
on the summary judgment burden . . . and tie¢rigf order.” Tr., July 18, 2013 [DI 598],
at 6:16-20. No affidavit or declaration Hasen submitted to the effect that Patton Boggs
will not continue to assist in the defense of this case.
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aligned. In addition to what has been saidadly, he openly has received additional assistance in
the person of at least two more lawyers — Aaviamr Page, whom Mr. Donziger described in June

as having “deep factual knowledge of the c&safid attorney Stuart Gro¥s.Moreover, Mr.
Donziger is a litigant in at least four other cases — one as a defendant in New York state court,
another as a defendant in the Eastern Disifitbuisiana, and two gdaintiff in Florida®” He is
represented by counsel in all of them includind,dnisiana, the prominent Phelps Dunbar fffm.

In the absence of evidence to tomtrary, there is no reason to assume that Mr. Donziger’s decision

to proceed here, nominally represented only loyskif and Messrs. Page and Gross, reflects an
inability to do otherwise. Further, Mr. Donzigespeatedly has spurned invitations to provide
evidence to support his claims of financial inabiéityd other alleged difficulties in obtaining other

or additional counsel.

V. This Motion Is A Last Minute Ploy that Comes Too Late

As noted, the mandamus petition was filed on March 5, 2013. To whatever extent
that petition held the potential substantially to affeetscope of this case, that was as true on March
5 as it is today.

Despite this inescapable fact, during tkeany six months between March 5 and the

65
DI 1206, Ex. 1, at 4 of 5.
66
SeeWeitzman Decl [DI 1367] 11 5, 8,9 & Exs. 3, 6, 7.
67
See idExs. 9, 10, 11.
68
Id.
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late August filing of this motin, the parties began and completed depositions, including depositions
in New York, California, Texas, and Peru; litigated extensive discovery and other motions; and
otherwise contested this case most vigorously. Indeed, as seen, the defendants repeatedly sought
extensions of time, interim stays of discovemyd the like. Yet defendants never once during that
period suggested that the trial (or anything edkeuld be delayed until the Court of Appeals ruled,
much less that such a delay was warranted because the outcome of the petition could affect the scope
of the case in any substantial way.

If there were any real substance to that assertion, defendants would have made the
argument long ago. Having proceeded as they have for so many months, and thus imposed such
substantial burdens and costs on their adversary and the Court in the efforts of both to proceed in
good faith on the long-standing schedule, defendantsi@equitable claim to a last minute delay
based on that newly articulated theory, a theory which — if accurate — would have counseled
delaying far more than the start of the trial.

It bears mention also that any delay ie #gtart of the trial would threaten severe
disruption of this Court’s trial calendar that could have been avoided had this belated argument,
assuming it had any merit to begin with, beeade promptly after the filing of the petition.
Defendants, who are well aware of the difficultietetay at this late date could cause, should not

be permitted to benefit, intentionally or otherwise, from this circumstdnce.

69

The trials ofUnited States v. Abu Ghay®13 98 Crim. 1023 (LAK), andnited States v.

al Fawwaz and Abdel Bay$7 98 Crim. 1023 (LAK), both alleged terrorism cases expected
to be of substantial duration, are scheduto begin on January 7 and April 7, 2014
respectively. Defendants are specifically aware obtleawwazcase, as it was brought

to their attention when this case wasfsettrial. Tr., Oct. 18, 2012 [DI 598], at 15-16;
Minute entry, Oct. 18, 2012. The scheduling ofAlber Ghaytlcase has received a good
deal of media attentionE.g, Benjamin WeiserCiting Cuts, Lawyers Seek Relief in
Terrorism CaseN.Y. TIMES, at A24 (Apr. 9, 2013); EditoriaBequestering JusticH, Y.
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Conclusion
For the foregoing reasons, defendants’ motion to for a continuance of the trial and
a stay of all other proceedings pending theas#ion by the Second Circuit of their petition for a
writ of mandamus [DI 1369] is denied.
SO ORDERED.

Dated: September 9, 2013

=~ Ledvis A /Kaptan/

United States District Judge

(The manuscript signature above is not an image of the signature on the original document in the Court file.)

TIMES, at A26 (Apr. 11, 2013).
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MEMORANDUM AND ORDER

LEWIS A. KAPLAN, District Judge.

An Ecuadorian court in Lago Agrio, Ecuador, in 2011 entered an $18.2 billion
judgment (the “Judgment”) agains| Chevron Corporation (“Chevron”) in an action brought by 47
individuals referred to as the Lago Agrio Plaintiffs (the “LAPs”), and others. Chevron brought this
action on February 1,2011 against the LAPs, their lead U.S. attorney, Steven Donziger and his law
offices (the “Donziger Defendants 1), and others involved in the Lago Agrio Litigation. It claims
among other things that the Judgment was obtained by fraud and that it is a central part in a pattern
of violations of the Racketeer Influgnced and Corrupt Organizations Act (“RICO”) that has included
extortion, fraud, money laundering, and obstruction of justice, among other offenses. Two of the
LAPs (the “LAP Representatives”) have answered and are defending; the other LAPs and
Ecuadorian defendants have defaylted.

The matter now is before the Court on the Donziger Defendant’s motion for a three

The Donziger Defendants are Steven Donziger and his law firm, variously referred to as the
Law Offices of Steven Donziger and Donziger & Associates, PLLC.
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month stay of proceedings or for alternative relief. Mr. Donziger — who, since the withdrawal on

May 17 of his former counsel of recq rd, the Keker firm, is representing himself and his personal law

firms, allegedly alone — contends that he needs such relief in order to find new counsel or to prepare

to try the case himself.

Three Month Stay

Discussion

In ordinary circumstances, some delay to permit a litigant whose counsel suddenly

had withdrawn to secure new coungel usually would be granted. But the withdrawal of the Keker

firm was not sudden, and there is npthing ordinary about these circumstances. Several points need

to be considered in that regard.

The Alleged Need for a Stay to Find Other Counsel

The Representations By Withdrawing Counsel and Mr. Donziger’s Initial Position

First, the Keker firm and counsel for their co-defendants, Smyser, Kaplan & Veselka

(“SKV™), obtained leave to withdfaw on express representations that their withdrawal would not

materially affect the schedule in this case.? The Donziger Defendants, of course, are bound by the

Keker swore that “Donziger is prepared to represent himself and his law firms in this
matter” and that “[w]|ithdrawing at this stage of the litigation would not unduly disrupt the

existing schedule.”

DI 1101, at 10, 9.

SKV represented that (1) the LAP Representatives “will continue to be represented in the

case by Mr. Julio G
continued to represe
(2) “[t]he case is s€
motion” and is not
prejudice any of the

omez, who was their attorney before they hired SKV and who has
ht them during SKV’s and Mr. Smyser’s tenure as attorney-in-charge,”
t on the trial docket . . . more than five months after the date of this
‘on the verge of being tried,” and (3) “[t]he withdrawal . . . will not
parties . . . nor will it adversely affect the scheduling order.” DI 1102,
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Keker firm’s representations in any

nor the LAP Representatives 0ppose
that they were prepared to go forw
counsel for himself and his law fi
reliance on these representations, th

Following the withd
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3
dase.’ Butitis noteworthy that neither the Donziger Defendants
d the withdrawals nor disputed their attorneys’ representations
‘ard on the existing schedule — with Mr. Donziger acting as
'ms and Mr. Gomez acting for the LAP Representatives. In

e Court granted leave to withdraw on May 17, 2013.4

rawal of the Keker firm, Mr. Donziger adhered for several days

to the position the Keker firm had taken. Indeed, this request for a three-month stay is a radical shift

in position by Mr. Donziger.

On May 17,2013, i

nmediately following the Keker firm’s withdrawal, Mr. Gomez

_ on behalf of the Donziger Defendlants and the LAP Representatives — “propose[d] that Chevron

agree to amodification and a reason

able extension of the deposition schedule into the month of June

in order to permit the [remaining depositions] to be conducted in a reasonable manner in accordance

with everyone’s schedule.” Therg

“Donziger request[ed] [that the sp

any meet and confers, to provide |

at 7.

See, e.g., Pioneer In
(1993) (party could
selected agent” as “
representatives litig
agent and is conside

. was no mention of any three month stay. Two days later, Mr.
-cial masters order] a two-week hiatus from all depositions and

him adequate time to prepare for the remaining depositions; in

. Servs. Co. v. Brunswick Assocs. Ltd. P’ship, 507 U.S. 380, 396-97

not avoid “the consequences of the acts or omissions of [its] freely

alny other notion would be wholly inconsistent with our system of
tion, in which each party is deemed bound by the acts of his lawyer-

red to have notice of all facts, notice of which can be charged to the

attorney”) (internal quotation omitted)..

DI 1164.

DI 1183, at 2 (emph

asis supplied).
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effect, a two-week stay of this case.
for “[a] two week delay of all deposi

maintaining the current trial sched

CF Document 1302 Filed 07/16/13 Page 4 of 12

4
6 And he followed that up with a motion, on May 20, 2013,
ons, ‘meet and confer’ discussions, and other deadlines (while

ule), to allow for an orderly transition period.”” There was no

mention of any substantial stay. N
previously scheduled for May 21-24
week extension of the period for co
the schedule. In other words, Mr. I

There is no evidence
after the withdrawal of the Keker 1

deposition schedule — which in sub

foreover, while the special masters directed that depositions

go forward, the Donziger Defendants ultimately obtained a four

mpletion of the remaining depositions, and gaps were built into

Donziger got substantially what he asked for.

of any change of circumstances since Mr. Donziger made clear,

firm, that what he wanted was merely a two-week hiatus in the

stantial measure he received.

Donziger Already Has Had Months in Which to Find Other Counsel

The Keker firm wa

N
b

paid. And the Court was persuad

permitted to withdraw because, it said, it was no longer being

»d that the non-payment was a deliberate breach of the clients’

obligation to pay. Nor was there anything sudden about the non-payment. Keker’s bills had not

been paid currently at least since S

least as early as March that the D

Id. at 3.

DI 1168 (emphasis

Keker Decl. [DI 1111

eptember 2012.° The Keker firm began complaining publicly at

onziger Defendants could not afford to participate in all of the

1dded).

199
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depositions in this case.’ And there ere discussions between Mr. Donziger and the Keker firm for

some time be

fore the firm’s withdrawal motion actually was made on May 3, 2013 about the

possibility of the firm seeking to withdraw unless the bills were paid."

Given those discussions and statements, as well as the arrearages that had been

mounting for eight months before the Keker firm actually moved to withdraw, Mr. Donziger knew

that the Keker firm’s withdrawal was possible and, no doubt, increasingly likely. He had ample time

in which to find substitute counsel hefore the Keker firm sought to withdraw and has had six weeks

in which to do so since it filed the motion.

Financial Resources

To whatever extent

Mr. Donziger is understood as suggesting alack of resources with

which to re-retain the Keker firm"'|or to find substitute counsel, the facts warrant careful scrutiny.

As an initial mattet, Mr. Donziger — despite repeated invitations to do so'? — has

Tr., Mar. 5, 2013, at

Keker Decl. [DI 11

4:13-16.

D1] § 9 (“Since September 2012, Keker & Van Nest has had an

outstanding receivable from Donziger . . . . [T]his is despite the fact that Keker & Van Nest

has made numerous

Donziger that his fai

attempts to obtain payments from Donziger, and has made clear to
ure to make the requested payment could result in the firm making a

motion to withdraw as attorney to him in this case.”).

The Keker firm has held open the possibility that it will seek to return to try this case if new
financial arrangements are made. Keker Decl. (DI 1101) 14 (Donziger “ will represent

himself and his law

firms during the remainder of the pretrial stage of this case, with the

hopes of either secufing new outside counsel or re-engaging our firm to participate in the

October trial.”) (em

E.g., Tr., May 23, 2(

[Mr. Donziger’s] co

phasis added).

13, at 13:25-14:6; DI 1185, at 3 (“The Court. .. is willing to consider
hcerns in the event a well supported motion is filed.”).
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offered no competent evidence of hi

counsel but chooses not to spend

uncertainty leads to another.

|
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6
s financial situation. It is unclear whether he has money to pay

t, or whether he in fact does not have any. Moreover, this

Under the terms of their agreement, the LAPs are obliged to pay for Mr. Donziger’s

defense in this action."” They did s¢
that Mr. Donziger and Mr. Tyrell of]

paying his lawyers. There is no ev

money, that person or persons, has

and other resources to defend Mr. D)
the money elsewhere, because th

impoverished individual fighting ¢

reasons. Nor is there any evidence

right to have the LAPs pay for his

» — presumably from funds raised from investors in the lawsuit
Patton Boggs control' —apparently until Mr. Donziger stopped
idence that Mr. Donziger or, if someone else now controls the
not simply decided to stop spending the LAPs’ investor money
onziger in this case — whether because he or they prefer to spend
e Donziger Defendants wish to portray Mr. Donziger as an
“hevron, or for some combination of these and perhaps other
that Mr. Donziger has taken any steps to enforce his contractual

defense here.

To be sure, Mr. Donziger and the LAP Representatives have claimed that the LAPs

are out of money. But they have pj
knowledge, let alone other evidg

establishes that have they raised

ovided no sworn statements, at least from anyone with personal
nce, to support that assertion. To the contrary, the record

lillions of dollars in exchange for shares of any recovery on the

Hendricks Decl. [DI

355] Ex. 1122 (Donziger retention agreement), § 9, at 8 (“In the event

that any person or enfity . . . brings a legal action against the Firm [Donziger & Associates,
PLLC] or any attorngy thereof relating to the Firm’s or such attorney’s representation of the
[Ecuadorian] Plaintiffs . . . the Plaintiffs shall make available to the Firm and/or each such
attorney the funds negessary to pay the reasonable costs of defending against such Individual
Action (the ‘Defensd Funds’). The Defense Funds shall be paid out of and to the extent of
the monies then available to fund the general expenses of the case.”)

See, e.g., 11 Civ. 37

18, DI 44-9 (Treca Funding Agreement), at 2.
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Judgment and supplemented that
arrangements with lawyers. They
resources elsewhere because they r
LAPs currently are represented b
Argentina, and Brazil as well as th

those who control the money — an|

I
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cash by obtaining legal services through contingent fee
have stated publicly that they have decided to spend their
egard this case as a “sideshow.”"® Moreover, the fact that the
y counsel and litigating aggressively in Ecuador, Canada,
> Second Circuit suggests that they are not without funds. If

d as far as the record discloses, they include Mr. Donziger —

choose to spend it elsewhere or to regard this case as an unimportant sideshow, that is their

prerogative. But they are not entitl
Nor is a delay likely

Keker asserted the following in sy

Defendants:

ed to delay this case on the basis of that self serving decision.
to result in any change in Mr. Donziger’s circumstances. Mr.

ipport of his motion to withdraw as counsel for the Donziger

“ am unaware of any current prospect for recovering this outstanding

receivable of over o1

he million dollars, including for work presently being conducted,

nor for receiving syibstantial payment of any future fees and costs that would be

incurred if Keker &

“I have disc

at this time have su
not optimistic abou

Mr. Donziger has offered no reas

substitute counsel if they were giv

DI 1141, Ex. 3728 (

Van Nest were to continue on as counsel.

* k%

ussed the motion to withdraw with Mr. Donziger. He does not
bstitute counsel and, given his [alleged] funding limitations, is
t being able to engage substitute counsel.”"*

on to be any more optimistic now about his ability to engage

-1 a three month stay than he was when he discussed the motion

Mr. Fajardo, the LAPs’ lead Ecuadorian counsel, stated recently that

“we are scaling back in New York to focus on the main issue: enforcing the $19 billion

judgment around thg
exhausting our resoy

Keker Decl. [DI 110

world . ... The New York case is a distraction, a sideshow aimed at
rces.”).

2], 99 11, 14 (emphasis added).
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to withdraw with Mr. Keker.

Finally, it bears men

LAPs which entitles him to 31.5 pg

which is 20 percent of any total coll
Judgment were collected in its entir
LAPs concededly have raised somg
interests in any recovery they may
represent him on a contingent fee bg
favorably by others, perhaps it is 4

result of some combination of the|

CF Document 1302 Filed 07/16/13 Page 8 of 12

lion that Mr. Donziger has a contingent fee agreement with the
rcent of the total contingency fee recovered on the Judgment,
ections.!” Thus, he would stand to receive over $1 billion if the
ety. That, at least in theory, is a monetizable asset. Indeed, the
. millions of dollars from investors in exchange for contingent
realize. If Mr. Donziger has failed to find counsel willing to
sis, perhaps it is because his prospects of success are not viewed
\ttributable to his driving too hard a bargain, or perhaps it is a

se and other factors.'® Mr. Donziger has offered no evidence

suggesting that a delay of three months would alter this situation.

In the last analysis,
during which he knew that the Kek
He has not done so in the weeks sin
there would not be much likelihog
three month stay he asks. Moreov
fact is a contrived refusal by th

Donziger) to decline to spend thos

17
Hendricks Decl. [DI

Mr. Donziger did not obtain substitute counsel in the months
rer firm was increasingly likely to withdraw if it were not paid.
ce Keker moved to withdraw. And there is reason to believe that

d that he would succeed in doing so even if he were given the

or, it would be an utter abuse if Mr. Donziger’s alleged plight in
bse controlling the LAPs’ funds (who appear to include Mr.

e funds for the defense of this action in order to obtain a tactical

355] Ex. 1122 (Donziger retention agreement), at 3.

prospective counsel have been scared off because Chevron has sued
DI 1211, at 3) is risible. Chevron has sued no lawyers in this case save
:I;ly after PB brought three separate actions, in its individual capacity,
S attorneys.

The suggestion that
lawyers in this case
PB and it did that o
against Chevron or i
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advantage, a subject to which the

Donziger needs three more months

begins — to prepare.

The Alleged Need for Addit

There is not sufficie

more time to prepare for trial.

First, as noted aboV
clients, including the Donziger Def
existing schedule. Neither the Dot
those representations. Indeed, in t}

to that position and to the October |

radically changed his position.

Second, and quite a

their representations to the Court,

three-month stay they seek is nece
As an initial matter,

are not enjoyed by his adversary n|

. He has live
decades.

He has acce

failed to pr

|
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Court will turn below after dealing with the claim that Mr.

_in addition to the three that already lie before him before trial

onal Preparation Time

ht reason to stay the matter for three months to afford Donziger

e, the withdrawing lawyers represented to the Court that their
»ndants, were prepared to go forward on at least substantially the
hziger Defendants nor the LAP Representatives dissented from
he days after the Court granted leave to withdraw, they adhered

5 trial date. Only more recently has Mr. Donziger suddenly and

part from the fact that counsel and the litigants should be held to
the Donziger Defendants have not persuaded the Court that the
Ssary or appropriate.

Mr. Donziger has at least two quite considerable advantages that
btwithstanding Chevron’s superior resources.

1 the facts that are at the heart of this lawsuit in real time for two

ss to the LAPs’ Ecuadorian lawyers and their documents but have

hduce either for deposition or inspection in this action.

Thus, he knows or readily can find out exactly what happened at every stage of this long saga. His
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adversary, on the other hand, must
and investigation. Moreover, it n
documents, as the defendants have
responsive documents from the def
available for deposition many of the
action.

Given the intense lit
proceedings, and the case in Ecuadg
its two partial summary judgment 1
unusual degree. He will gain ever
exhibits by July 30, 2013, as requit

Nor is there so mu
depositions have been completed.
resolution of a small number of]
defendants and the LAPs’ counsel,
motion practice, that would only b

In addition, Mr. D

attempt so to portray himself. His ¢

I
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attempt to piece much of the story together through discovery
hust do so without access to key Ecuadorian witnesses and
not complied with a Court order compelling production of
endants’ Ecuadorian lawyers and allies. Nor have they made

key Ecuadorian witnesses, some of whom are defendants in this

gation of this action, the Count Nine Action," the Section 1782
r —and especially Chevron’s preliminary injunction motion and
hotions in this case — Mr. Donziger knows Chevron’s case to an
| greater knowledge when Chevron identifies its witnesses and
ed by the current schedule.

th left to do other than prepare for the October 15 trial. The
Document production was completed months ago subject to the
disputes relating to the completeness of production by the

Patton Boggs, LLP (“PB”). While there may be some additional

e normal in the context of any substantial case.

pnziger is not David facing Goliath alone, notwithstanding his

o-defendants, the LAP Representatives, are said to be liable here

only or primarily on a vicarious ligbility theory based on alleged misconduct by Mr. Donziger and

the Ecuadorian counsel and allies

whom Mr. Donziger has supervised and, at least in part, paid. It

The Count Nine Ac

ion, 11 Civ. 3718, was created by the severance of count nine of the

complaint in this agtion, which sought a declaration that the Judgment was neither
recognizable nor enforceable.
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is very much in their interests to defiend Mr. Donziger. The LAP Representatives’ defense is being

substantially assisted by PB, a firm
to that of Chevron’s counsel. Moreq
have enjoyed at least some servicg
Smyser firms, even after those firm

Thus, Mr. Donziger|
This Court sees no reason why —

evidence, his clear understanding o

not be as ready to try this case on (

A Tactical Ploy?

The Court denies th

of hundreds of lawyers with professional standing comparable
ver, both the Donziger Defendants and the LAP Representatives
s rendered by their former counsel of record, the Keker and
s withdrew.”

has approximately three months in which to prepare for trial.
with his extensive personal knowledge of the facts and the
F the nature of Chevron’s case against him and the theories upon

Vailable to him from his LAP clients and their counsel — he can

e

which it rests, and the assistance a

Detober 15 as he would be a month or three months later.

¢ motion for a three month stay purely on the basis of what has

been said already. But it is relevant to note also that Chevron contends that the withdrawal of the

Keker and SKV firms and the DonZ
and the like have been carefully o1
are untrue, and that all are design
relating to the Judgment, which in

which this application is decided,

20

In addition, Mr. Donz
previously, “to assisf
1206, Ex. 1,at3. Mt

iger Defendants’ claims of lack of resources, need for more time,
chestrated, that they rest on at least some factual premises that
»d to gain public relations and tactical advantages in the battle
cludes far more than this lawsuit. In view of the grounds upon

the Court need not address the substance of that contention.

riger has retained attorney Aaron Marr Page, who has worked with him

[him] with [his] defense” following the Keker firm’s withdrawal. DI
. Page has participated in conference calls with Chevron (although he

refused to disclose hfis identity), DI 1206-1 (Ex. 1), and appeared on Donziger’s behalf at

a deposition (DI 118

7 [Stavers Decl] Ex. 2 (Kroll Dep. Tr.)).
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Alternative Relief

The Donziger Deferldants’ motion sought various forms of alternative relief in the
event the three month stay were denied. The Court previously denied that alternative relief to the
extent that it was sought pending [the decision on this motion.*! It now denies it for the same

reasons.

Conclusion
For the foregoing reasons, the Donziger Defendants” motion for a stay of proceedings
in this case or, alternatively, other telief [DI 1211] is denied in all respects.

SO ORDERED.

Dated: July 16, 2013 Q/N FA,‘Z‘//

Lewid A‘(a lan
United States DlS ict Judge

21
DI 1268.




