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CHRISTOPHERWATSON and : DATE FILED: February 7, 2012
INTELLECTUS, LLC, ;
Plaintiffs, : 11 Civ. 0874 (PAC)

- against -
OPINION & ORDER

RIPTIDE WORLDWIDE, INC. (F/K/A SHEA :
DEVELOPMENT CORP.), FRANCIS E. WILDE, :
TOMMY E. WHEELER, E. JOSEPH

VITETTA, JR., RICHARD CONNELLY, and
PHILIP E. LOEFFEL,

Defendants.

HONORABLE PAUL A. CROTTY, Uiited States District Judge:

Plaintiffs Christopher Watson and Intellectus, LLC filets hction on February 8, 2011
asserting claims for breach afntract, tort, violations of thsecurities laws, and fraudulent
conveyance against Defendants Riptide Worldwidle, (“Riptide”), Francis Wilde, Tommy
Wheeler, Joseph Vitetta, Jr., Richard Connelly, and Philip LoefRdintiffs’ allegations arise
out of alleged misrepresentationefendants made during mergegagations with Plaintiffs in
April 2007. Defendants Vitetta, Connelly, anoeffel each filed motions to dismiss the
Complaint. For the reasons discussed belogvCiburt grants Connellynd Vitetta’s motions to
dismiss Counts 3 and 8. Loeffel's motion to dismiss Counts 12 though 18 is granted in part and

denied in part. Plaintiffs are gitaal leave to replead Counts 3, 8 and 18.

! Both Riptide and Wilde were served with a summons and the Complaint on March 29, 2011 and March 5, 2011,
respectively. (Docket Nos. 9, 5.) Neither has answered nor has either filed motions to disnilesei@ber 16,
2011, Defendant Wheeler filed for bankruptcy protection in the Middle District of Florida. (Docket No. 50.)
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BACKGROUND

In March 2007, Defendants sought to acqW&tson’s software company, Bravera, Inc.
(Compl. 1 13.) On April 26, 2007, Watson, Riptide, and Bravera signed an “Agreement and Plan
of Merger? (the “Merger Agreement”) setting forthe terms of the transaction. (1014.)

Under its terms, Bravera was to merge inte&gbBevelopment Acquisition No. 3 Corp., a special
entity created by Riptide for the Merger, and Wats shares of Bravestock were to convert
into shares of Riptide common stock. (d.16-17.) Watson was also to receive $1,500,000 in

cash, as well as other consideration. {fi18-19.)

Before the transaction closed on July 16, 2007, the parties also entered into a Senior
Management Employment Agreement (the (“Employment Agreemédged July 15, 2007,
which provided that Bravera would continuestoploy Watson for three years, unless Watson
terminated his employmentith 30 days notice._(Id] 65-66.) Wilde and the Individual
Defendant§represented to Watson that he would inexall compensation and benefits due to
him under the Merger and Employment Agreemdrtiss employment eded within the three

year period for any reasather than for cause. (1§ 67-68.)

Plaintiffs also allege thantellectus had intellectual progg rights in certain software
and trademarks which Bravera utilized. (.70-71.) As part of the Merger, Riptide sought

exclusive rights to the software and trademaaksl entered into a Software License and Asset

2 The Merger Agreemeiis attached to the Complaint as Exhibit 1.
® The Employment Agreement is attachiedhe Complaint as Exhibit 2.

* The “Individual Defendants” include Ride’s Chairman and CEO, Wilde, aell as Wheeler, President and Vice
President of Mergers and Acquisitions, Vitetta, Senior Wiesident and Corporate Setary, and Connelly, Chief
Financial Officer of Riptide. The Complaint does not include Loeffel among the Individual Defendants who
participated in the merger negotiations.



Purchase Agreement (the “Software Licens®lith Intellectus though its subsidiary, IP

Holding of Nevada Corp. (“IP Holding”) (Idiff 72-73.) In exchange for a license to use,

market, modify, and further develop the softwdReHolding was to provide Intellectus with
450,000 warrants to purchase Riptide Stock, dsasespecified cash payments and “earn out”
payments. (1d{f 74-76.) The Software License conpéaited that IP Holding would continue

to create “derivative works” of the software during the term of the license, and that if IP Holding
materially breached the agreement, all rights ¢éodérivative works would revert to Intellectus.

(Id. 19 77-78.)
A. Defendants’ Alleged Misrepresentations

During their negotiations, the Individuakfendants made representations about
Riptide’s capital structurand outstanding obligatiofis(ld. 1 4-7, 21, 22.) These
representations were incorporated into the Merger Agreement. Plaintiffs contend that these
representations were false, and that the Idd&i Defendants “knew, @hould have known, that
Riptide had more shares outstanding and had cttethitself to issue more shares than were

disclosed to Watson in [the Merger Agreement].” {I@4.)

According to Plaintiffs, on July 12, 2007, Rge amended its Articles of Incorporation

to increase the authorized number of shaféts preferred stock “from 20,000,000—the amount

® The Software License is attached to the Complaint as Exhibit 3.

® Specifically, the Individual Defendantsresented to Plaintiffs that Riptidedth issued only 24,945,000 shares of
Parent Common Stock and 2,300,000 shares of Series A Preferred Stock, respectively.” (Complafhiiffs) Pl
allege that the Individual Defendants also told Watkaih there were “no existing options, warrants, calls,
convertible securities or commitmentsawfy kind obligating [Riptide] to issue any authorized and unissued Parent
Common Stock or Series A Preferred Stock, nor does [Riptide] have any obligation to repurchasies @ac
redeem any of its outstanding capital stock.” {1@2.)



Riptide represented in . . . the Merger Agreement—to 60,000,000.Y 2id.) On July 13,
2007, “immediately prior to the @$ing of the merger,” Riptalentered into a Securities
Purchase Agreement (th8PA”) with two investorg. (Id. § 25.) The SPA obligated Riptide to
issue an additional 12,797,500 shares of Riptide common stock and warrants to purchase
3,500,000 shares of Riptide common. )(I@n the same day, Rige issued an additional
1,000,000 shares of Series A convertible preferrecksand altered the price of that stock. {id.
28.) Riptide also entered into a “Series BfErred Stock Purchase Agreement” with other
investors on July 13, 2007. Watson contendsribaher Riptide nor # Individual Defendants

informed him of these developments beftire Merger closedn July 16, 2007. _(Id[Y 29, 32.)

The Complaint alleges that during thelgler negotiations, thimdividual Defendants
also misrepresented Riptide’s datsding debts ankibilities. (Id. {1 34-35.) According to
Plaintiffs, Riptide incurred ‘ignificant commitments” and expses under the SPA and Series B
Preferred Stock Purchase Agreement. {fd36-37.) In addition, the minute books and records
provided to Watson during due diligee “either did not reflect thedransactions or inaccurately

depicted Riptide’s actions.”_(14.51.)
B. Post-Merger

Watson alleges that when the Merger closed, Riptide failed to pay him the full cash

consideration due, and thatasesult of the SPA, which improperly diluted Riptide’s common

" This Securities Purchase Agreement is currently thiesuiof a pending action naming Riptide, Bravera, IP
Holdings, Wilde, Wheeler, Vitetta, and Connelly as defendantsC8emwfi Master LDC v. Riptide Worldwide,
Inc., No. 10 Civ. 4020(CM), 2011 WL 1197659 (S.D.N.Y. Mar. 25, 2011). In Camlafintiffs allege that
defendants made various misrepresentations durindiligence, in the transaction documents, and in Riptide’s
SEC filings. Their compliant alleges various causesctibn for breach of the SPA, the Exchange Act, and
fraudulent conveyance under New York state law. The court denied defendants’ motionss® plissuiant to Fed.
R. Civ. P. 12(b)(6).




stock, the Riptide shares and warrdrggeceived were “worthless.” (Iflf 57-61.) In addition,
Watson alleges that he terminated his emmpieyt with Bravera on Qaber 29, 2007, with the
required thirty days’ notice na that Riptide has not paidnhiany of the compensation and

benefits to which he is entitled verdthe Employment Agreement. (KI169.)

Plaintiffs also allege that Riptide “substially mismanaged Bravera’s operations,”
which caused Bravera to fail prform under its contracts with third parties. {I&3.) In
addition, the Defendants failed tduen software and derivative W to Intellectus. Plaintiffs
contend that Riptide, at Loeffe direction, delivered to Watsorarious computer servers from
which the software and derivative works had been removed{I88-89.) The parties began
fighting almost from the beginning, and the net lielsas been litigation rather than a successful

merger.

DISCUSSION

|. Standard of Review
In considering a Fed.R.Civ.P. 12(b)(6) motiordiemiss, a court accepts the complaint’s
factual allegations as true adchws all reasonable inferendgaghe plaintiff's favor. _See

Chambers v. Time Warner, In@82 F.3d 147, 152 (2d Cir. 2002). A court need not accept as

true, however, “[llegal conclusiondeductions or opinions couchedfastual allegations.” In re

NYSE Specialists Sec. Litig503 F.3d 89, 95 (2d Cir. 2007).

“To survive a motion to dismiss, a complamust contain sufficient factual matter,

accepted as true, to ‘state a claim to relief thalausible on its face.”_Ashcroft v. Igh&56

U.S. 662, 129 S.Ct. 1937, 1960 (2009) (quoting Bell Atl. Corp. v. Twordhiy U.S. 544, 570,

127 S.Ct. 1955 (2007)). “A claim haacial plausibility when the gintiff pleads factual content



that allows the court to draw the reasonable inference that the defendant is liable for the
misconduct alleged.”_1d.

In determining the sufficiency of a complaint, the Court may consider “the factual
allegations in [the] . . . complaint, . . . docurtzeattached to the complaint as an exhibit or
incorporated in it by reference, . matters of which judicial notice may be taken, [and]
documents either in plaintiffs’ possession omiich the plaintiffs had knowledge and relied on

in bringing suit.” _Brass v. Am. Film Techs., In687 F.2d 142, 150 (2d Cir.1993).

A. Defendant Connelly’s Motion to Dismiss

Connelly argues that Plaintiffs’ claims foegligent misrepresentation (Counts 3 and 8)
fail because (1) the Complaint does not allegésfeo show a “special relationship” existed
between Plaintiffs and Connelly; (2) there aceallegations that Connelly had “specialized
knowledge” upon which Plaintiffs justifiably reld; (3) the allegations are duplicative of
Plaintiffs’ breach of contract @ims; and (4) Plaintiffs fail tplead their claim with sufficient
particularity. Vitetta, appearingo se, adopts Connelly’s legal argumefit§SeeVitetta Br. at
4.) As the allegations agaitrigitetta are the same as tleosgainst Connelly, the Court’s

discussion and decision with respectitese Counts applies equally to Vitetta.
1. Negligent Misrepresentation

To state a claim for negligent misrepnatsdion, a plaintiff mst allege that:

(1) the defendant had a duty, as a ltesiua special rel@gonship, to give
correct information; (2) the defendant madfalse representation that he or she
should have known was incorrect; (8¢ information supplied in the
representation was known by the defendatietalesired by the plaintiff for a

8 To the extent Vitetta addresses “ealdim in ‘factual’ terms and not in ¢fflegal’ terms,” (Vitetta Mem. at 4),
these arguments are inappropriate on a motion to dismiss pursuant to Rule 12(b)(GhalSE29 S.Ct. at 1960.
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serious purpose; (4) the plaintiff imged to rely and act upon it; and (5) the
plaintiff reasonably relied on it tieis or her detriment.

Naughright v. WeissNo. 10 Civ. 8451(RWS), 2011 WL 88047, at *6 (S.D.N.Y. Nov. 18,

2011) (citing_Hydro Investors$nc. v. Trafalgar Power Inc227 F.3d 8, 20 (2d Cir. 2000)).

Negligent misrepresentation “is a type of fraud asdsuch, is subject to Rule 9(b)’s heightened

pleading standard’”1d. (quotation omitted).

Liability for negligent misrepresentationireposed “only on those persons who possess
unique or specialized exyiise, or who are in a special pasit of confidence and trust with the
injured party such that reliance on the negligeisrepresentation is justified.” Kimmel v.
Schaefer89 N.Y.2d 257, 263 (1996). In a commerciase, where the spesals status as a
professional does not trigger a special relationshifgr& must be some identifiable source of a
special duty of care” before tort liability will attach. &t.264. In this context, a plaintiff must

establish “something beyond an ordinary aength transaction.” Dandong v. Pinnacle

Performance Ltd.No. 10 Civ. 8086(LBS), 2011 WL 5170298,*15 (S.D.N.Y. Oct. 31, 2011)

(dismissing negligent misrepresentation claim agalagendant who selected collateralized debt
obligations where “the relationghbetween Defendants and Pldistivas that of an ordinary

buyer and seller, which is not ‘spal’ under New York law”); seédmusement Indus., Inc. v.

Stern 786 F. Supp. 2d 758, 779-80 (S.D.N.Y. 201I)diing no special relationship where the
transaction between the partiesalleged to have been nothing more than an arm’s length

business arrangement between sophisticate@@gretienced parties,” and citing cases) stfez

° Although the Second Circuit has not decided whether Rule 9(b) applies to negligent misrepressaitais, see
Eternity Global Master Fund Ltd. v. Morgan Guar. Trust,3@5 F.3d 168, 188 (2d Cir. 2004), many courts in this
district have concluded that a plaintiff must satisfy the heightened pleading standard fonhegigepresentation
claims premised on fraudulent conduct. ,%e@, Ellington Credit Fund, Ltd. v. Select Portfolio Servicing, JiNo.

08 Civ. 2437(RJS), 2011 WL 6034310, at *25 (S.D.N.Y. Dec. 5, 2011).
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Equity Inv. L.P. v. Toronto-Dominion BanR50 F.3d 87, 103 (2d Cir. 2001) (finding special

relationship where “defendss initiated contact with plaintiffsSnduced them to forebear from
performing their due diligence, and repeatediyched for the accuracy of the allegedly

deceptive information”).

Here, Plaintiffs fail to allega duty arising out of a special relationship with Connelly.
Even if the nearly three-mdmMong merger negotiations betweRlaintiffs and Riptide were
sufficient to trigger a speciatlationship, the Complaint doast state what role, if any,
Connelly had in negotiating the Merger &gment and Software License; the specific
representations he made to Plidis; or whether he held himsedut as having expertise in order
to induce Plaintiffs’ trust. Indeed, Connellyiame appears only once in the Complaint, where
Plaintiffs allege that he wasdlChief Financial Officer of Riptel (Compl. § 7.) Without more,
there is no basis to find that Connelly had a speeiationship with Plaitiffs. Plaintiffs have
therefore failed to plead Counts 3 and 8 withisight particularity tosatisfy Rule 9(b). The

same reasoning and result apply to Vitetta.

2. Group Pleading Doctrine

Plaintiffs argue, however, that under tigeoup pleading” doctne, the Individual
Defendants’ false representations attributable to Connelly due Ihis status as Riptide’s CFO.
(SeePl's Mem. in Opp. to Connelly Mo. to Disss, at 7-9.) Thgroup pleading doctrine
provides a limited exception to the particulargguirement of Rule 9(b) “where defendants
have collaborated on or approved a docurmeagether and the document is the basis for the

liability.” Adelphia Recoverylrust v. Bank of America, N.A624 F. Supp. 2d 292, 315

(S.D.N.Y. 2009). Under this doctrine, a plaintiéan rely on a presumption that statements in
8



prospectuses, registration statements, annpattse press releases,aiher group-published
information are the collective work of individsawith direct involvenent in the everyday

business of the company.” In re Oxford Health Plans, 187 F.R.D. 133, 142 (S.D.N.Y. 1999)

(internal quotation omitted). The Second Circus Baggested that a corporate officer defendant
must have active involvement in the transactibissue for the group pleading doctrine to apply.

SeelLuce v. Edelstein802 F.2d 49, 55 (2d Cir. 1986)]Njo specific connection between

fraudulent representations in the Offering Meammlum and particular defendants is necessary

where, as here, defendants are insiders .rticipating in the offer of the securities in

guestion.”);_sea@lsoPolar Int'| Brokerage Corp. v. ReevEO8 F. Supp. 2d 225, 238 (S.D.N.Y.
2000) (group pleading doctrine satisfied whiereder offer documents showed that defendants
“were intimately involved both inegotiating the offer and in alting the allegedly fraudulent
Solicitation and Tender Offer Statement”). Lasthe group pleading daate “applies only to

written statements.” In re Optimal U.S. LitigNo. 10 Civ. 4095(SAS), 2011 WL 6424988, at

*12 (S.D.N.Y. Dec. 11, 2011).

Plaintiffs fail to satisfy the requirementstbie group pleading doctrine. The Complaint
alleges that the Individual Bendants made false represeiotas “[d]uring the [merger]
negotiations” about Riptide’s capitalizati and outstanding shares, and that these
representations were subsequently incafeat into the Merger Agreement. (Seg, Compl. |
21, 22, 34.) In essence, Plaintifigaim that they relied on Dendants’ representations made
during negotiations, and that tMerger Agreement and Software License merely codified those
representations. “The group pléagldoctrine does not apply to oral statements, and so cannot
be relied on to link oral stateants made during due diligeneenegotiations concerning” the

Merger Agreement or Software License to Connelly. Gamofi 2011 WL 1197659, at *9; see
9



alsoln re Vivendi Universal, S.A381 F. Supp. 2d 158, 166, 192 (S.D.N.Y. 2003) (finding that

statements in press release were attributab@®+O, but that indidual defendants’ oral
statements about the company’s “healthy badatezet” and “pro forma net debt that [was]

practically non-existent” “dmot fall within the ambit othe group pleading doctrine”).

Even if the alleged fraudulent misrepresgions in the Merger Agreement qualified as

“group published information,” sde re Oxford Health Plans, Incl87 F.R.D. at 142, Plaintiffs

do not allege any facts that show what level of involvement Conmatlyin the transactiof.
Accordingly, Plaintiffs cannot rely on tlggoup pleading doctrine to avoid meeting the
requirements of Rule 9(b). Counts Three arghEare therefore dismissed as against Connelly

and Vitetta with leave to replead.
B. Loeffel's Motion to dismiss

Loeffel argues that Plaintiffs’ tort clainis Counts 12 and 13, as well as their claim
under the Computer Fraud and Abuse Actount 15, are time barred under the parties’
Software License. In the altethee, he argues that Plaintiffsmmaot hold him liable individually
because the Complaint does not allege that Lbatted for personal profit to the detriment of

Riptide. Loeffel also argues that Plaintiffiee collaterally estoppeddim relitigating issues

9 The Complaint is equally deficient with respect ite¥a in this regard; his name appears only once in the
Complaint, where Plaintiffs allege that he was “8enior, and later Executivjce President and Corporate
Secretary of Riptide.” _(Segompl. 1 6.)

1 Connelly’s argument that the negligent misrepresemtatiaims should be dismissbecause they duplicate the
breach of contract claims is misplacefA] cause of action for fraud can leaintained on the basis of allegations
that a party made a collateral or extraneous representatibsettved as an inducementtie contract.”_Gruber v.
Victor, No. 95 Civ. 2285(JSM), 1996 WL 492991, at *60MN.Y. Aug. 28, 1996) (quatg PI, Inc. v. Quality

Prods, InG.907 F. Supp. 752, 761 (S.D.N.Y. 1995).
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arising from the Software Licen. Lastly, Loeffel moves ismiss Counts 14 and 16 through

18 for failure to state a claim.
1. Statute of Limitations

The Software License provides that “Any caataction or claim of Licensee or Owner,
accrued or to accrue because of any breach oultibfathe other party of any provision of this
Agreement, shall survive the termination or eapon of this Agreement for a period of two (2)
years.” (Compl. Ex. 3, at 1 5.) The Softwareense also providesahNew York law shall

govern any disputes aimg under the agreement.

New York law allows parties to contractiysshorten the period of limitations. SBeY.
C.P.L.R. 8 201 (“An action . . . must be commeah within the time specified in this article
unless a different time is prescribed by lama shorter time is prescribed by written
agreement.”). Courts will enfoe a contractually shortened limitans period so long as it is
reasonable and not against public policpbiained through fraud, duress, or wrongdding.

See e.q, Vega v. Federal Exp. Corf9 Civ. 07637(RJH)(GWG), 2011 WL 4494751, at *6

(S.D.N.Y. Sept. 29, 2011). The inteon to establish a shorternm must also be clearly set
forth in the agreement. 1d'Such an agreement bars tort claims—including claims for gross
negligence—as well as contract claims” brougltiside the shortened period. Assured Guar.

(UK) Ltd. v. J.P. Morgan Inv. Mgt. Inc915 N.Y.S.2d 7, 15 (N.Y. App. Div. 1st Dep’'t 2010).

12 The parties do not dispute that the two-year limitatfmriod set forth in the Software License is reasonable.
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Plaintiffs argue that the shortenedilations period under the License Agreement does
not apply because their claims relating to desion of software sound in tort, not contract, and
thus trigger separate legal dutig®l’'s Mem. in Opp. to Philip Loeffel's Mo. to Dismiss at 10

(citing New York Univ. v. Cont’l Ins. Cp87 N.Y.2d 308, 316 (1995)).) This argument is

wrong. Although “a contracting party mae charged with a separatet liability arising from a

breach of a duty distinct from, or in additian the breach of contract,” Sommer v. Fed. Signal

Corp, 79 N.Y.2d 540, 551 (1992) (internal quotation omiffeort claims that “merely parallel

the breach of contract claim” do not constitidestinctly separate causes of action.” RKB

Enters. Inc. v. Ernst & Yound82 N.Y.S.2d 814, 816 (N.Y. App. Div. 3d Dep’'t 1992)
(affirming dismissal of negligence claim where ptdf's allegations “merely parallel” breach of
contract claim). Plaintiffs’ tort claims i@ounts 12 and 13 flow from Loeffel's alleged
destruction of the Derivative Works and Software. According to the Complaint, the Software
License, not tort law or the Cgoater Fraud and Abuse Act, crediRiptide’s duty to return the
software and derivative wks to Intellectus. (Se€ompl. 1 183, 189, 204.) The injury is
essentially the same as that alleged in C&awven for Breach of the Software License, which
suggests that Plaintiffs areeking the benefit dheir bargain under that agreement. See
Sommer 79 N.Y.2d at 552 (stating thdt]n disentangling tort and agract claims, we have also
considered the nature of the injury, the manmevhich the injury occurred and the resulting
harm” and that “where plaintiff is essentialigeking enforcement of the bargain, the action
should proceed under a contract theory”). Ashsounts 12 and 13 parallel Plaintiffs’ breach
of contract claim and arsubject to the parties’ shorterigitations period for any claims that
accrue “because of any breachdefault” of the Software License. They are dismissed as time-

barred against Loeffel.
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Plaintiffs concede that Count 15 is atsue barred under the two-year statute of
limitations in the Computer Fraud and Abuse Act. 5&8&.S.C. § 1030(g) (“No action may be
brought under this subsection wdesuch action is begun withiry2ars of the date of the act
complained of or the date of discovery of ttesnage.”). The Court Baonsidered Plaintiffs’
equitable tolling arguments and finds that theg without merit. Count 15 is therefore

dismissed. The Court need not consider Ldsffemaining arguments as to these Counts.

2. Tortious Interference with Bspective Economic Advantage

Loeffel argues that Count 14 of the Comipldails to state a claim for tortious
interference with prospéive economic advantage. To pdeaclaim for this tort under New
York law, a plaintiff must allege: “(1) that [héhd a business relationshith a third party; (2)
the defendant knew of that relationship andritimally interfered with it; (3) the defendant
acted solely out of malice, ased dishonest, unfair, or improper means; and (4) the defendant’s

interference caused injury to the relatioips” Friedman v. Coldwater Creek, Inc321

Fed.Appx. 58, 60 (2d Cir. 2009) (quotiKirch v. Liberty Media Corp.449 F.3d 388 (2d Cir.

2006)). A complaint must also include a “suffidigrparticular allegatiorof interference with a

specific contract or business relationship” of pheantiff. Envirosource, Inc. v. Horsehead Res.

Devel. Co., InG.No. 95 Civ. 5106(AGS), 1996 WL 363091, at *14 (S.D.N.Y. July 1, 1996)

(quoting_ McGill v. Parker582 N.Y.S.2d 91, 95 (N.Y. App. Div. 1st Dep’'t 1992)). “The

defendant’s interference must theect: the defendant must direct some activities towards the
third party and convince the tHiparty not to enter intolausiness relationship with the

plaintiff.” B&M Linen, Corp.v. Kannegeisser, USA, Cor&79 F. Supp. 2d 474, 485 (S.D.N.Y.

2010) (internal quotation omittedMoreover, “[a]s a general ryléhe defendant’s conduct must

13



amount to a crime or an independent tort”@astitute tortious interference with prospective

economic advantage. Carvel Corp. v. NoQriaN.Y.3d 182, 190 (2004).

Plaintiffs allege that Intkectus had business relationgi‘with both government and
private customers, including but not limited ttoe United States Department of the Navy,” and
that it had “a reasonable eeqiation of continuing theselagionships and deriving future
economic gain.” (Compl. 1 194.) Accordingtbe Complaint, Defendants Riptide, Wilde and
Loeffel interfered with Bravera’s contract wi@ommander, Navy Indtations and Command
to provide software for Navy Sheinstallations worldwide._(Id] 197.) Intellectus was not a
party to that contract. Althoughe Complaint states that Riptidwas aware” of Intellectus’s
business relationships with the government andaifg consumers, (Compl. I 195), Plaintiffs do
not allege that Defendants inte@nally interfered with those relationships. Rather, the
Complaint generally alleges that Riptide, Wildeld.oeffel tortiously interfered with Intellectus’
“existing and prospective bugss relationships and busiseopportunities” by “negligently
mismanaging Bravera’s operations, which reslitesubstantial failures of performance by
Bravera under both governmental and privatgreets in which Bravera was utilizing the
Software as a part of the basis for its servicd€Ompl. 1 196.) Thesalegations fall short of
the level of culpability required to state aioh for tortious interference with prospective

economic advantage. S€arvel Corp.3 N.Y.3d at 190; B&M Linen, Corp679 F. Supp. 2d at

485 (dismissing tortious interferem claim where plaintiff “has naven tried to allege that
defendants intended to disruptlitissiness relationshipwith third parties). Count 14 of the

Complaint is therefore dismissedtwprejudice as against Loeffel.
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3. Fraudulent Conveyance

Lastly, Loeffel argues that Counts 16 throdghfail to allege violations of the N.Y.
Debtor and Creditor Law (“DCL”"), and that PI&ffs fail to plead fraud with particularity as
required under Rule 9(b). Specdily, Loeffel argues that Plaiff§ fail to allege that bonuses
and increased salaries (the “Transfers) wergeawsived in good faith dhat Loeffel was not

entitled to the funds as compensation for hieasful performancegLoeffel Mem. at 22.)

(a) Constructive Fraudulent Conveyance

Under the DCL, a debtor’s conveyance is deemwonstructively fraudulent if it is made

without “fair consideration” and if angne of the following conditions is met:

(i) the transferor is insolvent or will bendered insolvent by the transfer in
qguestion, DCL § 273; (ii) the transferordegaged in or is about to engage in a
business transaction for which its reniag property constitutes unreasonably
small capital, DCL § 274, or (iii) the tramsbr believes that it will incur a debt
beyond its ability to pay . . ..

In re Sharp Int’l. Corp.403 F.3d 43, 53 (2d Cir. 2005). “Fawnsideration” exists when the

following criteria are met: “(1) . . . the recipienttbe debtor’s propertyfihust either (a) convey
property in exchange or (b) disirge an antecedent debt irtleange; and (2) such exchange
must be a ‘fair equivalent’ of the propergceived; and (3) such éxange must be ‘in good

faith.” 1d. (quoting_ HBE Leasing Corp. v. Frankl F.3d 1054, 1058-59 (2d Cir. 1995)).

(b) IntentionaFraudulent Conveyance

DCL § 276 provides that “[e]very conveyanoade and every obligation incurred with
actual intent, as distinguished from intent presdnm law, to hinder, delay, or defraud either

present or future creditors, is fraudulent abdith present and future creditors.” N.Y. DCL 8

15



276. “[T]o prove actual fraud under 8§ 276, a crediaoist show intent to defraud on the part of

the transferor*® In re Sharp Int'l Corp.403 F.3d at 56 (citation omitted). A plaintiff must also

plead allegations of intent to defraud wtarticularity as required by Rule 9(b). I&Given the
difficulty of proving actual intet, a plaintiff may allege actual intent through circumstantial

evidence, or “badges of fraud.” Cambfaster LDC v. Riptide Worldwide, IncNo. 10 Civ.

4020(CM), 2011 WL 1197659, at *{$5.D.N.Y. Mar. 25, 2011)These “badges of fraud”

include:

(1) a close relationship between the part@the conveyancé€?) inadequacy of
consideration received; (83tention of control of th property by the transferor;
(4) suspicious timin@f the conveyance after the detds incurred; (5) the use of
fictitious parties; and (6) formation that the transferor was insolvent as a result
of the conveyance.

Id. (citing Wall St. Assocs. v. Brodsk$84 N.Y.S.2d 244, 247-48 (N.Y. App. Div. 1st Dep't

1999). In addition to alleging factisat give rise to a “strong infence of fraudulent intent,” to
satisfy Rule 9(b), a complaint “must specify tharticulars’ of the alleged fraud—including, for
example, the time, place, particular individualolved, and specific conduct at issue.” United

Feature Syndicate, Inc. v. Ml Features Syndicate, In216 F. Supp. 2d 198, 221 (S.D.N.Y.

2002) (citation omitted).

In Camofi which involves the same defendants arnaltee facts, plaintiffs alleged that
Riptide, Wilde, Wheeler, Vitetta, and other dedants knew that plaintiffs were owed money

under the Securities Purchase Agreement, fibaetheless allowed trsiers of money (for

13 Although several bankruptcy court decisions in this district suggest that Section B&8®@It requires a
plaintiff to plead both a transferor's and a transferee’s fraudulent intedty se8ernard L Madoff Inv. Sec. LL,C
No. 11 MC 0012(KMW), 2011 WL 3897970, at *5 (S.D.NAug. 31, 2011) (citing cases), the Second Circuit
“makes no mention of a transferee’s fraudulent intent” under that statutg. *€d(citing_In re Sharp Int'| Corp.
403 F.3d at 56).
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bonuses, salaries, and fees) to be made.” W11197659, at *11. Specifitlg, plaintiffs first
alleged that Wheeler and Vitetta “paid themseb@suses and received amriease in salary” as
though Riptide exceeded its projected pre-tax earnings for 2008, when in fact the company did
not exceed those projections. I8econd, plaintiffs allegeddahWheeler and Vitetta received

these salary increases and bonwseie Riptide Worldwide wasdavily indebted to plaintiffs,

and that these salary payments “left the canypwith an unreasonably small amount of capital

to operate.”_ld.Lastly, plaintiffs allegd that during this time, defendants made payments to a
law firm where defendant Wildelsrother-in-law is a partner, and that those payments were in

excess of the work performed for Riptide. Id.

The court found that these allegations sufficiesthted a claim for wvlations of Sections
274 and 275 of the DCL: “Plaintiffs have alledadts tending to show #t Vitetta and Wheeler
caused Riptide Worldwide to make certain paymémsforced the company to operate with a
small amount of capital and that left thevgmany unable to pay its mounting debt.” &di*15.
The court also found that plaintiffs’ allegatidttend to show two ‘badges of fraud’: the
inadequacy of the consideration received bytiBgpWorldwide for the bonuses and fees it paid,
and (2) the suspicious timing of these paymafitsr the company incued a substantial amount
of debt.” 1d.at *11. These allegations provided circumstantial evideneeta#l intent and

were sufficient to maintain a claim under DCL § 276. Id.

Here, Plaintiffs allege that after the Mer Agreement and Software License were
executed, Riptide fraudulenttyansferred funds to Wilde drLoeffel “under the guise of
bonuses and increased salaries.” (Compl. 1 20ie Transfers “served no legitimate purpose

to Riptide, but rather served onlyttee benefit of Wilde and Loeffel.”_(1d}f 207, 213.)
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Plaintiffs contend that at the time of the Tsers, Loeffel knew that Riptide owed money to
Watson and Intellectus “as a result of Riptide’s failure to make payments due under the Merger
Agreement, the Employment Agreemeamd the Software License.” (Il 208, 214.) The
Complaint alleges that Wilde and Loeffel algeew that Riptide was incurring additional debts

to Watson and Intellectus relating to “earn*quayments set forth in the Merger and

Employment Agreements, as wal the Software License. (ifi215.) Plaintiffs allege that the
Transfers “were made without faionsideration to Rtide and left Riptid with an unreasonably
small capital to continue its business.” (Jd209.) These allegatioase sufficient to state a

claim for fraudulent transfer under Sections 2iid 75 of the DCL, as Plaintiffs allege that

Wilde and Loeffel, acting as Riptide’s chief enéees, left the company unable to continue its

business and meet its obligmns to Plaintiffs._Se€amofi 2011 WL 1197659, at *12.

With respect to Plaintiffs’ claim under § 2@6the DCL, the Complaint displays two
“badges of fraud” that give rige a strong inference of fraudulentent. Plaintiffs allege that
Loeffel and Wilde were both corporate insid€rand that the Transfers took place “following
the execution of the Merger Agreement and Software License.” (Compl. 1 4, 8, 207.) The
“suspicious timing” of the Transfers, combined witheffel’s status as an executive of Riptide,
suggest “circumstances so commonly associattdfraudulent transfers that their presence

gives rise to an inference ofteamt.” In re Sharp Int’l Corp403 F.3d at 56.

4 The Complaint alleges that Loeffel became Chief Development Officer of Riptide in July 2009 and that he “has
also served as the President of Riptide Worldwide.” (Compl. 1 8.) The Complaint does not specify when he served
as President of Riptide, however.

18



The Complaint, however, fails to include the “particulars” of the allegedly fraudulent
transactions between Riptide and LoetfePlaintiffs do not specify when the defendants

executed the Transfers, the amounts of tlam3fers, by what mechanism the funds were

transferred, or the source of the fun®isSeeFed. Nat. Mortg. Ass’n v. Olympia Mortg. Corp.
No. 04 Civ. 4971, 2006 WL 2802092, at *9 (E.D.NSept. 28, 2006) (dismissing claims of
actual fraud under DCL § 276 pursuant to Rul® 9¢here complaint did not “identify how
many transfers plaintiff is challenging or thigecific dates and amounts of those transfers”);

United Feature Syndicate, In@16 F. Supp. 2d at 221 (dismissingudulent conveyance claim

pursuant to Rule 9(b) where plaintiffs alleg#acts giving rise to a strong inference of
fraudulent intent” but failed to laige “particulars,” such ashé property that was allegedly
conveyed, the timing and frequency of thalegedly fraudulent conveyances, or the
consideration paid”). Accordingly, Count 18dismissed as against Loeffel pursuant to Rule

9(b), with leave to replead.

CONCLUSION

For the foregoing reasons, the Court gr&¥tendant Vitetta’'s and Connelly’s motions
to dismiss Counts 3 and 8 for failure to pleadligegt misrepresentatiorPlaintiffs have leave

to replead these counts in ordeitiege the specifinature of the allegeshisrepresentations and

15 At the outset of their brief, Plaintiffs ask the Courtitsregard Loeffel’s declaratis and “plethora of extrinsic
materials” as improper on a motion to dismiss. (PI's Mempp. to Loeffel Mo. to Dismiss at 6). Plaintiffs then
argue, however, that this documentasopports Plaintiffs’ fraudulent traresfallegations and “requires that the
Plaintiffs be permitted to conduct discovery as to these claims.’at(&B.) Plaintiffs cannot have it both ways. To
the extent that Plaintiffs rely on Loeffel's submissionsgdditional facts to support their claims, the Court will not
consider these arguments. Jasal 129 S.Ct. at 1944; Bras337 F.2d at 150.

16 Although the court in Camofound that plaintiff's allegations raiseah inference of intent, the court did not
assess whether the facts were pleaded witiicpharity in order to satisfy Rule 9(b).
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the degree to which these Defendants were involved in the transaction. Counts 12, 13, and 15
are time-barred and are dismissed with prejudice as against Loeffel. Count 14 is also dismissed

with prejudice for fatlure to state a claim as against Loeffel. Count 18 is dismissed pursuant to

Rule 9(b) with leave to replead.

The Clerk of Court is directed to terminate these motions at Docket Nos. 10, 29, and 44.
Plaintiffs may have until March 9, 2012 to file an amended complaint. The Court will hold a
pretrial conference in this case on Wednesday, March 21, 2012 at 3:45 p.m. to discuss whether to

adopt a civil case management plan or if Defendants intend to renew their Rule 12(b)(6) motions.
Dated: New York, New York
February 7, 2012
SO ORDERED
%J A

PAUL A. CROTTY
United States District Judge

Copy Mailed By Chambers To:

E. Joseph Vitetta, Jr.
260 Ambleside Chase
Alpharetta, GA 30022
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