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UNITED STATESDISTRICT COURT DOCUMENT
SOUTHERN DISTRICT OF NEW YORK ELECTRONICALLY FILED
----------------------------------- X DOC #:
HUGO CRUZ, on behalf of himself ; DATE FILED: February 29, 2012
and all others similarly situated, :
Plaintiff, : 11 Civ. 1008 (PAC)

- against -
OPINION & ORDER

FXDirectDealer, LLC (FXDD),

Defendant.

HONORABLE PAUL A. CROTTY, Uiited States District Judge:

Plaintiff filed an Amended Class Action Complaint on May 31, 2011, alleging that
Defendant FXDirectDealer, LLC (“FXDD”), a feign currency trading service, executed a
fraudulent scheme to loot its customers’ accounts by manipulating trades and pricing information
through its computer software. aititiff asserts five claims against FXDD for violations of the
Racketeer Influenced and Corrupt Orgatia@as Act (RICO), 18 U.S.C. § 1961 et sahe New
York General Business Law 88 349 and 350; bredawontract; and leach of the implied
covenant of good faith and fair dealing. Pldirseeks compensatory and treble damages under
18 U.S.C. § 1964(c), injunctivend declaratory relief pursuato 18 U.S.C. § 1964(a), and
attorney’s fees and costs.

On August 22, 2011, FXDD moved to dismiss, pursuant to Fed. R. Civ. P. 12(b)(6),
arguing that Plaintiff's RTO claim fails because (1) Plaintifhs not satisfied the standard under
Fed. R. Civ. P. 9(b) to plead the predicate attsail and wire fraud with particularity; (2)
Plaintiff fails to allege a RICO enterprise dist from the RICO “person”; (3) Plaintiff has no

standing under RICO because he does not allegethe scheme caused his losses; and (4)
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Plaintiff's claims are barrely the applicable fauyear statute of limitations. FXDD also
contends that Plaintiff four state law claims fail as a matter of law. For the reasons discussed
below, the Court grantSXDD’s motion to dismiss the Amended Complaint.

BACKGROUND

DefendanFXDD* provides online off-exchange fogei exchange (“Forex”) trading and
related services to retail, institonal, and individual customer¢Am. Compl. { 11.) The Forex
market is a worldwide, off-exchange finariai@arket for the trading of currencies. (f14.)
Trades typically occur between large, instdofl investors on the “interbank market,” rather
than on a regulated exchange. ld.5.) With the rise of dime trading systems, individual
investors may now trade in the Forex mankatretail brokers such as FXDD. (Kl16.)

Plaintiff Hugo Cruz, an individual investor, alleges thathtered into a contractual agreement
(the “Customer Agreementith FXDD in or around September/October 2006 to trade on
FXDD’s Forex platform. (1df 46.)

As part of its marketing strategy, FXDD alle potential customers to simulate trading
activity through “Demo,” “Papefrading,” or “Practice Accounts” (the “Demo Account”)
without any financial risk. _(Idf 19.) Before trading on FXDD’s platform, customers must
acknowledge that they have “conducted simualatading using the [FXDD] Demo Trading
Platforms . . ..” (I9. Plaintiff alleges that before this action was filed, the FXDD website stated
that “[tlhe demo accounts for both platformgmi exactly what you will see if you sign-up for

a live account, and [t]he pricing and spreads azeséime in demo and in live accounts.” )(Id.

! FXDD was formed in 2002 as a joint venture between Tradition (North America, Inc.) (“TraditimhAdvanced
Technologies Group, Ltd. (‘'ATG’). (Am. Compl. 1 57.) ATG sold its trading platfarf®XDD in exchange for a
25% share in FXDD. _(1§l. FXDD remains a subsidiary of Tradition. (f58.)

2 The Customer Agreement signed bgiRiff Hugo Cruz is attached as tiikit C to the Declaration of Jeffrey
Burke (“Burke Decl.”). In deciding a motion to dismiss pursuant to Rule 12(b)(6), thit @ay consider
“documents attached to the complaint as an exhibit or incatgd in it by reference, . . . matters of which judicial
notice may be taken, [and] documents either in plaintiffs’ possession or of which théfglaatiknowledge and
relied on in bringing suit.”_Brass v. Am. Film Techs., |r887 F.2d 142, 150 (2d Cir. 1993).
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(emphasis removed). After Plaffhfiled his initial complaint, FXDD allegedly modified this
statement to read: “The pricing on the demofptats, while indicative of live pricing, is not a
mirror image of what you will see yfou sign up for a live account.”_()Jdemphasis removed).

A. The Alleged Dishonest Trading Practices

Plaintiff contends that FXDD “engages in a series of dishonest trade execution practices
that are never disclosed to customers.” {I@2.) Specifically, the Amended Complaint alleges
that FXDD'’s actual trading platforms are agyed game” controlled by “sophisticated back-end
administrative consoles” thall@av Defendant “to interfere ith and manipulate customers’
trades so as to systematically toocustomers’ accounts . . ..” (1§ 22, 24.)

Plaintiff alleges that FXDD¥ dishonest trading practicelude the following, among
others: (1) routing customer accounts to sé@wers during profitablgading activity, thus
“allowing Defendant the time to hijack any pdiahprofit in the traddy buying and selling in-
between the customer’s order and the real maridtgenerating false “error” messages, “slow
fill” or “no fill” messages to prevent the casher from closing out a profitable trade while
generating “illicit profits” for FXDD; (3) creatingrtificial short term gce spikes to trigger a
customer’s stop order and pirate the custonmmodits, a practice known as “stop hunting” or
“stop loss hunting”; (4) taking adatage of the change in price between the time when a price is
guoted and a market order is placed, known appatie”; and (5) targetintrades of profitable
customers using any combination of these tactics.{(&h.) Plaintiff alleges that these practices

“were inherently self-concealing,” and tHa and other proposed Class Membsusfered

3 Plaintiff's proposed class includes “[a]ll persons ia Wnited States who contracteith Defendant to trade
foreign currencies on Defendant’s over-the counter, off-exchange, trading platform3anuary 1, 2005 to
present, and whose accounts were subjected to Detenftandulent and unfair trade execution and account
handling practices .. ..” (Am. Compl. 1 28.)



damages as a direct and proximate result. fid27, 38.) During the twears that Plaintiff
traded on FXDD's Forex platform, hdededly lost approximately $281,170.24. (f48.)

B. Alleged RICO Violation

Count 1 of the Amended Complaint asséntt FXDD conducted the affairs of the
“FXDD Fraud Enterprise” through a “pattern of ratéering activity” in viohtion of 18 U.S.C. §
1962(c). (1d.5 50.) Plaintiff alleges that FXDD andetimembers of the FXDD Fraud Enterprise
committed predicate acts of mail and wire fraud in order to execute their scheme.

1. The FXDD Fraud Enterprise

Plaintiff alleges that beginning in “at lealctober 2002,” FXDD formed an enterprise
with various entities anahdividuals to commit the akgd RICO violations. (1] 66, 72.)
The members of the enterprise included: FX&fd certain of its indidual executives, COO
Lubomir Kaneti and Managing Directoné Corporate Counsel James E. Gfe@radition,
FXDD'’s parent company, and ATG, both of whaitegedly provided finacial and professional
assistance to FXDD during its start-up phaseagedoftware companies, such as MetaQuotes
and Currenex, that develop trade platforms gudieations used by FXDD; additional software
companies and individual programmers that &iE¥DD in developing & proprietary trading
platforms; and brokers who received commissifsom FXDD in exchange for providing Forex
educational services to consumers and ftaeisng” or introduaig customers to FXDD'’s
service (the “Introdcing Brokers”). (1d 56(a)-(g).) Accordingp the Amended Complaint,
the “overarching purpose” of the FXDD Fraud Entexg “is for each of its members to profit
from customers opening Live Accounts with [FXDD].” (§73.)

Plaintiff contends that this “FXDD Fraud Entege” is an associatn in fact within the

meaning of 18 U.S.C. § 1961(4), and that it “con$@& group of ‘persons’ associated together

4 Neither Kaneti nor Green are named as individual defendants in this action.
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for the common purpose of employing the multigpéeeptive, abusive and fraudulent acts”

alleged in the Amended Complaint. (1066.) Specifically, Plairftialleges that FXDD worked

with the other members of this enterprise “to design, customize, and employ specialized trading
platforms and Application Programming Interfaodtware (“API”) that allows [FXDD] to
dishonestly manipulate the tradeseution process” in order to igerate profits “at the expense

of [FXDD’s] customers.” (I1df 67.) FXDD’s alleged dishest trading practices are “in
furtherance of the goals of tiXDD Fraud Enterprise,” andéle practices continue as the
members of the enterprise maintain and upgtiaeesoftware used by FXDD'’s trading platform.

(1d.)

The Amended Complaint alleges that th€DP Fraud Enterprise forms a hierarchy with
Kaneti, Green, and Tradition at the top. Kaaed Green oversee FXDDday-to-day financial
operations, “including implementation and supg&on of the deceptive trading practices”
alleged. (1df 68.) Tradition lent FXDD start-up fumdj as well as reputational capital “as a
world leader in the brokerage and trading o&ficial and non-financigroducts to induce trust
and reliance” on FXDD'’s trading service. (f169.) ATG also prodied start-up capital and
helped Tradition promote FXDD to consumers. {Id@0.) The Introducing Brokers are at the
foot of the hierarchy and, according to Pldfnare not aware oFXDD'’s dishonest trading
practices. (Idf 71.) Nevertheless, the IntroducBgpkers continue to bring additional
customers to FXDD and “predictab[ly] pass[] @md repeat[] the various fraudulent statements
of [FXDD],” thus “bolstering tie believability of [FXDD’s] fale statements” and furthering the

goals of the enterprise. ()d.



2. Predicate Acts

The Amended Complaint alleges that FXbammitted RICO predicate acts of mail and
wire fraud in the course of conductiitg pattern of racketeering activity.

(a) Mail Fraud

Plaintiff alleges that FXDD violated the méiaud statute, 18 U.S.C. § 1341, by mailing
customer agreements that contained incomplete risk disclosures, which omitted the true nature of
FXDD'’s allegedly deceptive and fraudulent practiceésm. Compl. § 75.) The risk disclosures
represented that: (1) FXDD acted as “a coynagy” or “opposingprincipal broker” in
customers’ transactions; (2) Forex tradingpés liquidity risks, possible “fast market”
conditions, and technology risks “inherentrading online”; and (3) FXDD accepts and
undertakes all orders on aéBt Efforts Basis.” _(1df 75(a)(i)-(iii).) Plaitiff contends that each
of these disclosures “failed to express the actual risks attewith using FXDD'’s foreign
exchange trading services,” specifically the alleged deceptive trading practices7%Iy.

(b) Wire Fraud

Plaintiff's Wire Fraud allegations fall into twcategories: (1) dissenation of marketing
materials and advertisements for FXDD'’s trapservice and Demo Account from January 5,
2005 through approximately January 31, 2011; ahth@payments and transfers of proceeds
from the “improper marketing scheme.” (f75(b), (c).)

The Amended Complaint lists fifteen separate categories of marketing activity and
specific statements alleged to have violatedwWhre Fraud statute, 18 U.S.C. § 1343. These
include, among others: advertisements on FXDiEgsite stating that FXDD “Does Not Trade
Against Their Clients, but Facilitates TradeaMiransparent Real-Time Bid/Offer Pricing,” (.

75(b)(i)); repeated advertisements that FXCi2rs “[transparent ad consistent interbank



pricing and liquidity,” (id.] 75(b)(iv)-(v)); statements that customer trades and orders “will be
handled quickly and professionall Market orders are filled stantaneously at the rate you
request, with no manual dealetarvention or slippage,” (idj 75(b)(viii)); promotional

materials for Demo Accounts that spémfly target college students, (ii.75(b)(xi)); and
statements in a PRNewswire.com article aboaitathility of its trading platform, MetaTrader 4,
to execute trades “without anytémvention by anyone at FXDD.” _(1§.75(b)(xiv)(2).) Plaintiff
alleges that these and other representations tailedpress “the actual risks” associated with
using FXDD’s trading service._(14.75(b).)

According to the Amended Complaint, theskeged acts of Mail and Wire Fraud “were
knowing and intentional, and madéth the intent tacreate and manage [FXDD’s] scheme to
defraud and manipulate customers.” {[d’6.) Plaintiff allegethat he and Class Members
reasonably relied on FXDD's false statementscbgtinuing to invest money with [FXDD] and
not taking immediate action to ckgheir accounts and demand the return of their investments.”
(Id. 1 77.) Plaintiff contends that the allegdddil and Wire Fraud violations constitute a
“pattern of racketeering activityds defined in 18 U.S.C. § 196) (‘because such predicate acts
were related to each other in that they wamamitted as part &n illegal and fraudulent
marketing scheme to defraud and steal money from customers 71&d)

C. State Law Claims

Counts Two through Five assert state laaob under the New York General Business
Law as well as contract law. Count Two gls that FXDD violated N.Y. Gen. Bus. Law 8§ 349
by engaging in unfair or deceptiaets or practices that resultednjury to Plaintiff and Class
Members. (Am. Compl. 1 94, 99.) Count Tehimecludes a related cause of action for false

advertising under N.Y. Gen. Bus. Law 8§ 350. Cdtmir alleges breach of contract based on the



relevant customer agreements entered intwden FXDD and Plaintiff and Class Members.
Specifically, Plaintiff alleges tt FXDD breached those agreemdmts(1) failing to execute all
customer orders on a “Best Efforts Basis”; f@hing to ensure tha&XDD'’s prices, bid/ask
spreads and liquidity reflectetprevailing interbank markegliidity for FXDD; and (3) failing
to prohibit direct or indireatnanipulation of electronic systesnsoftware, and other devices
made available by FXDD in connection with its trading platforms. f§dl12-114.) Lastly,
Count Five alleges that FXDD breached ¢bgenant of good faith and fair dealing by
“engage[ing] in various unscrupus acts with a purpose of dafiding [FXDD’s] customers.”
(Id. 1123)

DISCUSSION

A. Motion to Dismiss Standard
When considering a motion to dismiss unded.ReCiv.P. 12(b)(6), the Court assumes all
facts alleged in the complaint to be true, and draws all reasonable inferences in favor of the

plaintiff. Kassner v. 2di Ave. Delicatessen, Inc496 F.3d 229, 237 (2d Cir. 2007).

Nevertheless, simply chanting the elementa chuse of action, “supported by mere conclusory
statements, do not suffice. . . . While legahclusions can provide the framework of a

complaint, they must be supported bgtiual allegations.” Ashcroft v. Ighdd56 U.S. 662, 129

S.Ct. 1937, 1949-50 (2009). To avoid dismistad,complaint must contain “enough facts to
state a claim to relief that is plausible on @sd [and] nudge[] [the plaintiff's] claims across the

line from conceivable to plausible..” Bell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007).

B. RICO Violation — 18 U.S.C. § 1962(c)
The RICO statute makes it unlawful “for apgrson employed by or associated with any

enterprise . . . to conduct or participate . .thiem conduct of such empgise’s affairs through a



pattern of racketeering ity . . . .” 18 U.S.C. 8§ 1962(c)The statute defies “racketeering
activity” in 8 1961(1) asncluding “any act which is indictdé under” specified provisions of
title 18. 1d.8 1961(1). Mail and wir&raud are among the offenses included within this
definition. See id.

To establish a RICO claim, and a right telle damages under te®@atute, a plaintiff

must show: “(1) a violation of the RICO statut® U.S.C. § 1962; (2) an injury to business or

property; and (3) that the injury was caubgdhe violation of 8 1962.” De Falco v. Bernad4

F.3d 286, 305 (2d Cir. 2001); saks018 U.S.C. § 1964(c) (to have a remedy under RICO, a

plaintiff must be “injured irhis business or property by reasara violation of section 1962”).
To establish a violation of 18 U.S.C. § 1962(n turn, a plaintiff must show “(1)

conduct (2) of an enterprise) @rough a pattern (4) of rageteering activity.”_De Falc®44

F.3d at 306 (citing Sedima, S.P.R.L. v. Imrex,d@3 U.S. 479, 496 (1985)). A “pattern” of

racketeering activity requirdee commission of at least tvypoedicate acts listed under §
1961(1). Sed8 U.S.C. § 1961(5).

1. Allegations of Predicate Acts Insufficient

FXDD argues that Plaintiff has failed tatisfy the requirement under Fed.R.Civ.P. 9(b)
of pleading mail and wire fraud with partiauity, and that “[nJowhere in the Amended
Complaint . . . does Plaintiff indicate how—eren whether—FXDD'’s alleged mail and wire
fraud specifically misled him.” (Def's Mem. at 11.)

To plead mail or wire fraud as a predicate agtlaintiff must allege: “(1) the existence
of a scheme to defraud, (2) the defendant’s kngwair intentional partipation in the scheme,
and (3) the use of interstate mails or transmis§acilities in furtherance of the scheme.”

S.Q.K.F.C., Inc. v. Bell Atl. TriCon Leasing C&4 F.3d 629, 633 (2d Cir. 1996). In addition,




“materiality of falsehood is alsan element of the federal mail ich[and] wire fraud” statutes.

Neder v. United States27 U.S. 1, 25 (1999). A complagiteging RICO violations based on

mail or wire fraud must allegedhthe defendant participatedahleast two acts of mail or wire

fraud. Sedrirst Interregional Avisors Corp. v. Wolff956 F. Supp. 480, 485 (S.D.N.Y. 1997).

Furthermore, these allegations must meetritporous pleading requirements of Federal

Rule of Civil Procedure 9(b). Sé&drst Capital Asset Mgmt. Inc. v. Satinwood, |M&85 F.3d

159, 178-79 (2d Cir. 2004). “In the RICO contdRuile 9(b) calls for the complaint to specify
the statements it claims were false or misleadings particulars as to the respect in which
plaintiffs contend the statemem®re fraudulent, state when and where the statements were

made, and identify those responsible for the statements.” Moore v. PaineWebb&B89ric3d

165, 173 (2d Cir. 1999). Although a RIQiaintiff need not plead particularity if the complaint
alleges that the mails or wires were “simply usetlirtherance of a master plan to defraud,”
where the complaint alleges “tithe mailings themselves were fraudulent, i.e., that the mailings
themselves contained false or misleading inforamatia plaintiff must satfy Rule 9(b). _In re

Sumitomo Copper Litig.995 F. Supp. 451, 456 (S.D.N.Y. 1998).

The Rule 9(b) requirements are triggerecehas Plaintiff asserts that the Customer
Agreements mailed by FXDD were fraudulent besgatlney included “deceptive information,”
and failed to disclose the “actual risks” of traglwith FXDD. (Am. Compl. I 75(a).) These
allegations fail to satisfy Rulb). As indicated in the Aemded Complaint, the customer
agreements included extensive risk disclosunefyding warnings abouhvestment risk and “a
technology risk inherent in traaj online or via a software apmiton and the Customer accepts
that risk.” (Id.] 75(a)(ii).) Indeed, thcomplete Customer Agreement signed by Plaintiff,

provided by FXDD, includes a the-page section entitled, “FX@urtDealer Risk Disclosure
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Statement.” (Burke Decl., Ex. @t 10-12.) The Risk DisclosuBtatement indicates in boldface
that “There is No Guarantee of Profit frdmading with FXDD,” and that “There is No
Guarantee that FXDD Will Be Able to Execi8&op Loss Orders, Limit @ers or OCO Orders

at the Customer Entered Price.” (&.11.) Although Plaintiff coenhds that he is not required
to allege reliance on a defendant’s fraudulent missgmtations to state a claim for mail or wire
fraud, (Pl. Mem. at 5), Plairfit must still demonstrate why the Customer Agreements and
marketing statements were misleading in otdegllege violations of 18 U.S.C. 88§ 1341 and
1343. Plaintiff has not done so, and the allegatidmsedicate acts fail teupport a violation of

8§ 1962(c).

2. Existence of a Separate RICO Enterprise Not Established

FXDD argues that Plaintiff fails to athe a RICO enterprideecause the “FXDD
Fraud Enterprise” is not separate and distinct from the alleged pattern of racketeering activity.
(Def's Mem. at 16.) FXDD also argues thag #imterprise is not slinct from the RICO
“person.”

The RICO statute defines an “enterprise™asy individual, pamership, corporation,
association, or other legal @gt and any union or group of indduals associated in fact
although not a legal entity.” 18 U.S.C. § 1961(AJthough the concept of an association-in-
fact enterprise is “expansive, dlenterprise “must have at least three structural features: a
purpose, relationships among those associatedtgtenterprise, andngevity sufficient to

permit these associates to pursue therpnge’s purpose.”_Boyle v. United Staté§6 U.S.

938, 129 S.Ct. 2237, 2243-44 (2009); asmUnited States v. Turkettd52 U.S. 576, 583
(1981) (stating that an assocmattin-fact enterprise is “a groug persons associated together

for a common purpose of engaginggilcourse of conduct”).
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The enterprise must also satisfy two distinsgneequirements. First, the enterprise “is an
element distinct from the patteoh racketeering activity.” Boylel29 S.Ct. at 2245 (citing
Turkette 452 U.S. at 583). “The ‘enterprise’ is noe thattern of racketeerg activity’; it is an

entity separate and apart from the pattern avicin which it engages.” Kottler v. Deutsche

Bank AG 607 F. Supp. 2d 447, 458 (S.D.N.Y. 2009). Second, the RICO “pesshn’violates

8 1962(c) must also be distinct from the gptise. _Cedric Kushner Promotions, Ltd. v. King

533 U.S. 158, 161 (2001). “[8 1962(c)’s] languagad as ordinary English, suggests that
principle.” Although “a corporate entity mawpt be both the RICO person and the RICO
enterprise under section 1962(c),” a corporatéyemay still be liable as a RICO defendant
under § 1962(c) “where it associatesh others to form an enterga that is sufficiently distinct

from itself.” Riverwoods Chappaquzorp. v. Marine Midland Bank, N.A30 F.3d 339, 344 (2d

Cir. 1994)°

The Amended Complaint does not allege ttsatonstituent members “existed as an
association-in-fact separate and apart from tlegadl RICO activity, but ther that they came
together strictly for the purposd” facilitating FXDD’s allegedlydeceptive trading practices.

Eaves v. Designs for Fin., In@.85 F. Supp. 2d 229 (S.D.N.Y. 2011). &&mKottler, 607 F.

Supp. at 458-59 (dismissing RICO claim where “[t§imderprise and the pattern . . . are one and
the same; Defendants and co-conspiratorggbiorces for the purpose of creating these

allegedly fraudulent tax shelters”). Indeed, Amended Complaint alleges that the constituent

® § 1961(3) defines “person” as including “any individual ditgrcapable of holding a legal or beneficial interest in
property.” 18 U.S.C. § 1961(3).

® Plaintiff argues that the Supreme Court overruled Riverwdumlding in_Cedric Kushnehat a corporation may

be considered distinct from its employees for purpos&ICO liability. (PI's Mem. at 8 (citing Cedric Kushner
533 U.S. at 166).) Cedric Kushriavolved allegations that a corpagamployee was a RICO “person” and the
corporation was the “enterprise.” S&&3 U.S. 164. The Court distinguished Riverwgakplaining that
Riverwoods‘concerned the claim that the corporation was tleespn’ and the corporatiotggether with all its
employees and agents, were the ‘enterprise.” Tlde Court stated that it was not overruling Riverwaarts other
decisions in line with its reasoning, but “notefuffly their distinction frm the instant case.” IdPlaintiff's

argument is therefore misplaced.
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members of the FXDD Fraud Enterprise “asated together fahe common purpose of
employing the multiple deceptive, abusive and fraudulent acts” alleged. (Am. Compl.  66.)
Plaintiff thus fails to allegéhat the FXDD Fraud Enterprisessfficiently distinct from the
alleged pattern of racketeering activity.

The Amended Complaint also fails to allégat the FXDD Fraud Entgrise is distinct
from the RICO “person.” Plaintiff alleges thtae enterprise consistedl FXDD together with
its corporate officers Kaneti and Green; Tradition and ATG,; third party software companies and
programmers; and the IntroducingoRers. (Am. Compl. 1 56(a)-(g) In essence, the Amended
Complaint alleges that FXDD, the only nantexfendant, acted through its agents, Kaneti and
Green, to carry out the daily operations of runniadrorex trading platform. These allegations
do not meet the distinctness requirement under 8 1962(c)Riemvoods 30 F.3d at 344
(distinctiveness requirement not satisfied whaeentiff “alleg[es] a RICO enterprise that
consists merely of a corporate defendant assstiaith its own employeas agents carrying on

the regular affairs of the defendant”)e&l Constr. Data Inc. v. McGraw-Hill Co., Iné45 F.

Supp. 2d 343, 350 (2010) (dismissing RICO clainerehplaintiff “failed to allege that
[corporation], the ‘person’ named as Defendandjssinct from the Beged ‘enterprise’™).

The additional members of the FXDD Frauddtprise do not cure ithdefect. Tradition
as the corporate parent of FXDD is not a suffitly distinct “personfrom FXDD for purposes
of liability under 8 1962(c). Sed. (holding that divsion of corporate defendant “cannot be
considered distinct from the ant corporation”). Moreovethere are insufficient allegations
that the remaining members of the FXDD Fré&inderprise intended to participate in any
racketeering scheme, or that they sharednanuon fraudulent purpose with the other alleged

members of the enterprise. Indeed, with resgettte Introducing Brokers, Plaintiff alleges that
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these independent third-partiemwittingly” repeated FXDD’s dégedly fraudulent statements
to customers. “[F]Jor an assation of individuals taonstitute an entenge, the individuals
must share a common purpose to engage in eyartfraudulent cowe of conduct and work

together to achieve such poses.”_First Capital Asset Mgmt., Inc. v. Satinwood,, 1885 F.3d

159, 174 (2d Cir. 2004). Plaintiff bahus failed to allege an enterprise. Count One of the
Amended Complaint is theremdismissed with prejudice.

C. New York Gen. Bus. Law 88 349 and 350

Plaintiff alleges that FXDD also engagedunfair or deceptive acts or practices in
violation of New York General Business Lavd49, the consumer protection statute, and 8 350,
the false advertising statuteXDD argues that these claims fadcause the allegedly deceptive
acts did not take place in New Yodnd that Plaintiff has no standihg.

Both New York General Businessw& 349 (deceptive acts) and 8 350 (false
advertising) require that a def@ant conduct activities “in thitate.” N.Y. Gen. Bus. Law 88
349(a), 350. The reference in § 349(a) to deceptiaetices in “the coduct of any business,
trade or commerce or in the furnishing of any seruidéis state’ . . . unambiguously evinces a
legislative intent to address commercial roisduct occurring within New York.” Goshen v.
Mutual Life Ins. Co. of New York 98 N.2d 314, 324-325 (2002) (quoting N.Y Gen. Business
Law § 349(a)). As a result, “to qualify as a prohibited act under the statute, the deception of a
consumer must occur in New York.”_ldt 325 (holding that allegedeception occurred in

Florida, where plaintiff purctsed the allegedly deceptive insuica policy and where plaintiff

paid premiums); sealsoChriste v. Hotels.com L.P756 F. Supp. 2d 382, 403 (S.D.N.Y. 2010)

(dismissing 8 349 claim for lack of standing whallegedly deceptive practices occurred when

" FXDD argues that the Court must dismiss Plaintiff'sestatv claims for lack of subject matter jurisdiction to the
extent that the Court dismisses Pliifis RICO claim. This argument is misplaced, as the Court has diversity
jurisdiction over Plaintiff semaining state claims.
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plaintiffs made online hotel res@&tion outside New York). Nework courts have applied this

same standing requirement for claims under § 350.P8eple ex rel. Spitzer v. Direct Revenue,

LLC, 19 Misc.3d 1124(A), at *7 (N.Y. Sup. Ct. 1st Dep’'t 2008).

Plaintiff alleges that he resided in Smfield, Virginia thraughout the time period
alleged in his Amended Complaint. (Am. Conffl.10, 12.) There are no allegations that any
of FXDD'’s allegedly deceptive practices took plat®&lew York, or that Plaintiff executed any
Forex trades on FXDD's platform in New YotkAccordingly, Plaintiff has no standing under
88 349 and 350 and Counts Two and Three are dismissed with prejudice.

D. Breach of Contract

Count Four of the Amended Complaatteges that FXDD, through its allegedly
fraudulent, deceptive, and manipulative tradangctices, breachedehelevant customer
agreements by (1) failing to execute all custooreers on a “Best Efforts Basis”; (2) failing to
ensure that FXDD’s prices, bid/ask spreadslayuddity reflect the prevailing interbank market
liquidity for FXDD; and (3) faiing to prohibit direct or indect manipulation of electronic
systems, software, and other devices maddable by FXDD in connection with its trading
platforms. (Am. Compl. 11 112-114.) FXDD argubat the customer agreements expressly
disclaim liability for failing to take orders an“Best Efforts Basis” and that the agreements
disclosed investment risk.

To state a claim for breach of contract undew York law, a plaintiff must allege the

existence of a valid contract, piif's performance of his obligeons pursuant to the contract,

the basis for defendant’s breach, and rasgiitiamages. Morris v. 702 E. Fifth St. HDRBE0

N.Y.S.2d 6, 7 (N.Y. App. Div. 1st Dep’'t 2007)The claim cannot withstand a motion to

8 Plaintiff argues that FXDD’s standing argument is “irrelevant” because of the New York choice of law provision
in the parties’ Customer Agreement. Plaintiff citedaws to support its contention that a choice of law provision
controls this Court’s standing analysis under New York law.

15



dismiss if the express terms of the contract cdittglaintiff's allegatims of breach.”_Merit

Grp., LLC v. Sint Maarten Int'l Telecomm. Servs., NNo. 08 Civ. 3496, 2009 WL 3053739, at

*2 (S.D.N.Y. Sept. 24, 2009). The provisions af tbustomer Agreement “establish the rights

of the parties and prevail ovesrclusory allegationsf the complaint.”_805 Third Ave. Co. v.

M.W. Realty AssoG.58 N.Y.2d 447, 451 (1983).

Here, the Customer Agreement disclashigh-risk nature of Forex tradihand states,
in boldface, that “FXDD makes no wantg expressed or implied; thBid and Ask Prices
shown represent prevailing bid and ask prices in the interbank market.” (Burke Decl. Ex. C
7.2.) FXDD further represented that “becausa ntimber of factors including but not limited to
technology failures, communication system delagsk bf interbank liquidity or high market
volatility, FXDD makes no warranties that degliprices and liquidityvill be available
continuously to Customers . . ..” (ldemphasis removed). Although the agreement provides
that FXDD “will reasonablyattempt to execute abrders that it may, in its sole discretion,
accept from Customer,” under the agreement, FXDD “shall not be responsible for any loss or
damage caused, directly or indirectly, by angrds, actions or omissions beyond the reasonable
direct control of FXDD,” incluthg losses resulting tbm any delays or accuracies in the
transmission of Orders and/or information doi@ breakdown in or failure of any transmission
or communication facilities.” _(Id 7.3.) FXDD'’s representatidghat it would undertake orders
on a “best-efforts-basis” wassal qualified in the customer mgment, which states: “The
Customer acknowledges . . . that due to mar&atlitions or other circumstances, FXDD may be

unable to execute the Order at tarket or specified level and the Customer agrees that FXDD

° The risk acknowledgments of the €omer Agreement provide in pénat the customeiacknowledges and
understands that trading and investment in leveraged OTC Foreign Currency Contracts gphighative,
involves an extreme degree of risk, and is generaftyampiate only for persons who can assume risk of loss in
excess of their Margin deposit(Burke Decl. Ex. C §4.)
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will bear no liability for failure to execute such orders.” Yigmphasis removed). A three-page
Risk Disclosure disclaims any guarantee of ipfodm trading with FXDD, or that FXDD will
be able to execute orders at tustomer entered price. (RarDecl. Ex. C at 10-12.) Since
these representations expressptcadict Plaintiff's allegationsf breach, Count Four must be
dismissed with prejudice.

E. Covenant of Good Faith and Fair Dealing

“Implicit in all contracts is a covenant gbod faith and fair dealing in the course of

contract performance.” _[Mtan v. Educ. Testing Sern87 N.Y.2d 384, 389 (1995). A claim for

breach of the duty of good faith and fair dealingsioet provide a cause of action separate from

a breach of contract claim, however. Seg, Harris v. Provident Life & Accident Ins. CB10

F.3d 73, 80-81 (2d Cir. 2002). As a result, “[dini for breach of the implied covenant will be
dismissed as redundant where the conduct alleggulbting the implied covenant is also the

predicate for breach of covenant of an egprnerovision of the underlying contract.” ICD

Holdings S.A. v. FrankeB76 F. Supp. 234, 243-44 (S.D.N.Y.1997) (dismissing claim for
breach of implied covenant of good faith and tealing where the clai “rest[ed] entirely on
the breaches of the purchase agreemétded in the first claim for relief”).

Such is the case here. Plaintiff's allegas in Count Five are based on the same
allegations that underlie the breach of caatriclaim—namely that FXDD “engaged in various
unscrupulous acts” to misappropriated manipulate customersviestments. (Am. Compl.
123.) As Plaintiff does not bagieis claim on any new fact§ount Five is redundant of

Plaintiff's breach of contract claimnd is dismissed with prejudice.
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CONCLUSION

For the foregoing reasons, Count One of the Amended Complaint alleging a violation of
the RICO statute is dismissed with prejudice for failure to allege predicate acts and the existence
of an enterprise. Counts Two and Three alleging violations of N.Y. Gen. Bus. Law §§ 349-350
are dismissed with prejudice for lack of standing. Counts Four and Five alleging breach of
contract and breach of the covenant of good faith and fair dealing are dismissed with prejudice
for failure to state a claim. Plaintiff’s request for attorney’s fees and costs is denied. The Clerk
1s directed to enter judgment and terminate this case.

Dated: New York, New York
February 29, 2012

SO OI}LJPERED

SUud

PAUL A. CROTTY
United States District Judge
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