Glaves-Morgan v. The City of New York et al Doc. 34

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

________________________________________________________________________ X
SANDRA GLAVES-MORGAN, :
Aaintiff, :
: 11CV 1248(HB)

- against- :

X CPINION & ORDER
THE CITY OF NEW YO RK, ROBERT DOAR, :
THOMAS DEPIPPO, and JOHN and JANE DOE, :
Defendants. :
________________________________________________________________________ X

Hon. Harold Baer, Jr., District Judge:

Plaintiff, an employee of the New Yorkt€ Human Resources Adinistration (“HRA”"),
brings this action pursuant to 42 U.S.C. § 1981e New York State Human Rights Law, N.Y.
Exec. Law § 29@t seq.the New York City Human Rightsaw, N.Y. City Admin. Code § 8-
101et seq.and the New York State Civil Sereit.aw, N.Y. Civ. Serv. Law 88 75-b, 80
(McKinney). Plaintiff alleges thdbefendants discriminated against her on the basis of her sex
and race, retaliated against her for her complahtiscrimination, and unlawfully demoted her.
Before the Court is a motion for summary judgnied by Defendants on the grounds that (1)
Plaintiff has failed to stateMonell claim against the City, fDefendant DePippo was not
personally involved in the alleged discriminatoryretaliatory behavioand must be dismissed,
(3) Plaintiff has failed to establishpaima faciecase of race discriminati or retaliation, (4) the
individual Defendants are entitléo qualified immunity, (5) ceria of Plaintiff’'s claims are
time-barred, (6) Plaintiff's state law claimsagrocedurally barred, and (7) the Court should
decline to exercise supplemenjtaisdiction over Plaintiff's pendartlaims. Plaintiff has filed a
motion for sanctions, wherein she accuses Defasd# obstructive discovery practices and

asks the Court to strike portions of its RbB&1 Statement, as well as for other relief. For the

! Plaintiff relies on the private right of action under § 1988Whaley v. City Univ. of New York55 F. Supp. 2d
381, 400-01 (S.D.N.Y. 2008).
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following reasons, the motion for summary judgment is granted in part and denied in part, and

the motion for sanctions is denied.

. BACKGROUND?

Plaintiff began her employment with HRA in 1995 when she was hired as Deputy
General Counsel in the Contracts, Businass, Commercial Law dision. In 2002, she was
promoted to Agency Chief Contracting @#r (“ACCQ”) and Executive Deputy Commissioner
for HRA'’s Office of ContractsAs ACCO, Plaintiff was the praipal contracting officer and
advisor to the HRA Commissioner on all mattefatieg to procurement and contracts for HRA.

In this role and with permission from therm@missioner Verna Egglest, Plaintiff reorganized
the ACCO'’s office to include the Office Burchasing and Materials Management (“OPMM”)—
formerly under the First Deputy Commissiordyecause the ACCO was responsible for
advising OPMM, but OPMM was notperting directly to the ACCO.

Plaintiff alleges that upon Robert Doar’s appointment as Commissioner, Doar and
Thomas DePippo—Doar’s First Deputy Commissioner—discriminated against her based on her
race, color, and gender. Amongst the adverSerectaken against her were that OPMM was
removed from her oversight, her responsibilitieA&E€ O were reassigndd persons outside the
protected classes, she was ultimately rerd@eACCO, and she was demoted and received a
pay cut. All of this occurm, she alleges, under circumstanttes raise inferences of
discrimination, including hurtfuAnd offensive statements made by Defendants, favorable
treatment given to non-minority and non-female employees, and retaliation for her complaints of
discriminatory treatment. Plaintiff's state acitly claims are substaatly broader than her
federal claims, which are concern only rdcgcrimination and are used here to retain

jurisdiction.

lI.  SANCTIONS

Plaintiff asks the Court to impose sancti@msDefendants, including prohibiting certain
defenses and the introductionaafrtain evidence at trial astriking portions of Defendants’

Rule 56.1 Statement. Plaintiff says Defendantdully delayed the production of withnesses and

2 Unless otherwise indicated, facts are drawn from PifinRule 56.1 Statement in Opposition to the Motion of
Defendants for Summary Judgment.



other evidence and relied on docemary evidence in their mota for summary judgment that
was delivered only after Plaintiff noted the uognced evidence. Defendants say they complied
with discovery requests in good faith and tRkintiff never filed a motion to compel.

Despite considerable effort by Plaintiffsbow me which evidence Defendants have yet
to produce, | am unable to determine thateéhtame documents that Defendants are actually
withholding. Much of the discovemyccurred very late in this casindeed, discovery seemed to
continue well into the briefing dhis motion. The parties wetmable to agree on a number of
depositions, and depositions thatiieeen scheduled were cancelaaly to be rescheduled later.
This put considerable pressune the parties. And while thmmay have resulted in Plaintiff
having seen certain evidence yir the first time when opposy this motion, | cannot find
such examples that have any bearing on the rgsolaf the issues discussed below. | am also
unable to determine that the delayed depositioms weesult of willful or strategic decisions by
Defendants. Plaintiff is clearlgissatisfied with what she seas Defendants’ unsatisfactory
answers to interrogatories submitted after ther Bepositions were taken. To the extent that
Defendants do identify documents that would more adequately answer certain of Plaintiff's
requests, the Court expects that Defendartgwiduce those documents. Plaintiff, however,
was advised by the Court on December 13, 20Ithoee pursuant to Rule 37 if any document
production was delinquent. She never movecbimpel and indeed never even sought a
conference with the Court. Discovery endeddatember 30, 2011. Plaintiff filed the motion for
sanctions on February 15, 2012, two morithieswing the Court’s initial prompting.

Accordingly, Plaintiff's moton for sanctions is denied.

.  SUMMARY JUDGMENT

Summary judgment shall beagted in favor of a movamthere “there is no genuine
dispute as to any material fact and the movaantigled to judgment as matter of law.” Fed.
R. Civ. P. 56(a). A court must resolve all amhiigg and draw all inferences against the moving
party.See LaSalle Bank Nat'| Ass’nNomura Asset Capital Corpd24 F.3d 195, 205 (2d Cir.
2005). The movant bears the burden of establighi@@bsence of any geneiissue of material
fact. See Anderson v. Liberty Lobby, Int77 U.S. 242, 256 (1986). A material fact “might
affect the outcome of the suit umdbe governing law,” and an issue of fact is genuine “if the
evidence is such that a reasonable junyld return a verdict for the nonmoving partiéltz v.



Rockefellei& Co., 258 F.3d 62, 69 (2d Cir. 2001) (intergaotation and citation omitted). “The
party against whom summary judgmés sought . . . ‘must do more than simply show that there
is some metaphysical doubt as to the matéa@k . . . . [T]he nonmoving party must come
forward with specific fact showing that there ssgenuine issue for triat Caldarola v.
Calabrese 298 F.3d 156, 160 (2d Cir. 2002) (quotiMagtsushita Elec. Indus. Co. v. Zenith
Radio Corp, 475 U.S. 574, 586-87 (1986)). Summary judgte a discrimination case “may
still be appropriate if the plaintiff relies @onclusory allegations afiscrimination and the
employer provides a legitimatationale for its conductFigueroa v. New York City Health &
Hosps. Corp 500 F. Supp. 2d 224, 228 (S.D.N.Y. 200@drnal quotation marks omitted).
“Indeed, the salutary purposes of summjadgment—avoiding protracted, expensive and
harassing trial—apply no less to discriminate@ses than to commercial or other areas of
litigation.” Meiri v. Dacon 759 F.2d 989, 998 (2d Cir. 1985ge also Reeves v. Sanderson
Plumbing Prods., In¢ 530 U.S. 133, 148 (2000) (“Trial cdasishould not treat discrimination
differently from other ultimate questions of fact.” (internal quotation marks omitted)).

A. Municipal Liability—The Monell Claim

To hold the City or the indidual defendants in theiffftcial capacities liable under §
1983, Plaintiff must show thatehviolation of her anstitutional rights was caused by a policy,
custom, or practice of the CitiMonell v. New York City Dep’t of Soc. Serv86 U.S. 658, 690—
94 (1978);Jett v. Dallas Indep. Sch. Dist91 U.S. 701 (1989). A “persistent and widespread”
practice of a municipalities’ficials could also be “so perament and well settled as to
constitute a ‘custom or usagwith the force of law."Monell, 436 U.S. at 691 (internal citations
and quotation marks omitted).

Defendants argue that the named individiefendants do not have final policymaking
authority regarding personnel decisions. De8sipp. 2—3. They point to the New York City
Charter, arguing that such authority is vedtedlly and exclusively ithe Commissioner for the
Department of Citywide Administrative Servicéd. (citing N.Y. City Charter 88 3, 8(a), 21, 28,
811, 814(c)). As such, Defendants assertdhst the Mayor, the By Council, and the
Personnel Director—and not agency heads—Ipalieymaking authority, regardless of whether
or not other individuals have thewer to make employment decisiofd. (citing Soto v.
Schembri960 F. Supp. 751, 759 (S.D.N.Y. 1997)). WhPBIaintiff points to Defendant Doar’s
reorganization of the division—during which Piaif and at least one other black employee
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were terminated—and argues that this conssttlie establishment afpersonnel policy or
custom, Pl.’s Opp’n 3-5, Defendants argue wigite this is an example of a high-ranking

official hiring and firing emploges under his jurisdiction, it does not constitute a City policy so
as to come within the confines oMnell claim. Defs.” Reply 4.

Plaintiff argues that Defendts’ emphasis on the locus pblicymaking authority for
personnel decisions centers on the wrong guedRather than looking for policymaking
authority regarding personnel matters for thenitipality generally, the focus should be on
HRA itself. Pl.’s Opp’n 3. It is nbnecessary, Plaintiff argues,fiod a persistent and widespread
practice of discrimination at a level higheaththe particular agency in question héde(citing
Gaffney v. Dept. of Info. Tech. & TelecomB86 F. Supp. 2d 445, 475 (S.D.N.Y. 2008)). In
Gaffney the City had ordered the agency to mbkdget cuts, and the court found that a rational
juror could infer a persistent and widespread practice of discrimination by the City where the
senior management of the agency executededly discriminatory restructuring policies.
Gaffney 536 F. Supp. 2d at 474—-75 (“[W]hen subordirateloyees are alleged to have created
a persistent and widespread pragtifie subordinates’ actions ‘must be so manifest as to imply
the constructive acquiescence of sepiolicy-making officials.” (quotingSorlucco v. New York
City Police Dep’t 971 F.2d 864, 871 (2d Cir. 1992)).

In determining whether specific individuads agencies hold final policymaking
authority, courts must look to state lé®ee City of St. Louis v. Praprotn85 U.S. 112, 123
(1988). “There are three means by which individwan obtain such policymaking authority: (1)
by express legislative grant; (@rough delegation of policymaiqg authority by those to whom
the power has been expressly granted3pby ‘widespread praicke that, although not
authorized by written law ox@ress municipal policy, is so permanent and well settled as to
constitute a custom or usawith the force of law.”Philippeaux v. N. Cent. Bronx Hosg71 F.
Supp. 640, 653 (S.D.N.Y. 1994) (quotiRgaprotnik 485 U.S. at 126xff'd, 104 F.3d 353 (2d
Cir. 1996),cert. denied520 U.S. 1105 (1997).

With respect to means 1 and 2, Defendantsamnect to note that under New York law,
policymaking authority for general personnel mattexs not been vested in HRA or the named
individual defendantsSeeN.Y. City Charter ch. 35 (vestinguch authority in the Commissioner
for the Department of Citywide Administrati&ervices). And the power to make employment
decisions alone does not qualify as policymakirnttpauty, rather it is the power to act pursuant



to other City policiesSee, e.gChin v. New York City Hous. Auth.75 F. Supp. 2d 554, 562
(S.D.N.Y. 2008) (“The critical cracteristic of final policymakemwhen employment is at issue
is whether the municipal official has authpto formulate the ries governing personnel
decisions rather than authority to make dietis pursuant to thoseles—e.g., the hiring and
firing of subordinates.”). Howevecpurts in this district haviallen on either side of the line
between agency heads and the Personnel Dineciaterpreting where policymaking authority
lies in the New York City Charter for the puges of employment discrimination and retaliation
actions®

Plaintiff failed to provide sufficient evidence &low a reasonable juror to conclude that
the alleged discriminatory practicegre so widespread as to ctituge a custom or policy of the
City. Unlike in Gaffney where there was a formal restruatgrthat resulted in the firing of
many employees and the subsequehiring later of employees outis the protected classes, the
evidence here of a municipal policy consistsestimony of a perceived trend of a greater
proportion of white men in Doar’s admimiation as compared to former-Commissioner
Eggleston’s. Pl.’s Opp’n 4. Plaifftalso recounts the allegedadidents of discrimination that
comprise her race discrimination claim, incidetiitat affected a limitedumber of individuals
close to Doar. A reasonable juror could not codelthat Doar’s reorganization of management
in HRA exhibited discrimination at a level so miast as to constitute a municipal policy and to
impute these actions to the City. Summary judgneegtanted to the City as to this claim.

B. Personal Involvementof Defendant DePippo

To hold a municipal employee liable under 839Plaintiff must show that the employee
was personally involved in, or causee tholation of, the Plaintiff's rightsSee Colon v.
Coughlin 58 F.3d 865, 873 (2d Cir. 1995¢v’d on other groundsAshcroft v. Igbal556 U.S.
662 (2009)Whidbee v. Garzarelli Food Specialties, 1223 F.3d 62, 74 (2d Cir. 2000).

3 CompareAggarwal v. N.Y. City Health & Hosps. Carplo. 98 Civ. 5063(DLC), 2000 WL 172787, at *8
(S.D.N.Y. Feb. 10, 2000) (“[T]he Cityhrough Section 81df the New York City Charte has placed authority with
the heads of agencies to establish ‘measures and programsure a fair and effective affirmative employment
plan to provide equal employment opportunity for minority group memberRRaios v. City of N.YNo. 96 CIV.
3787(DLC), 1997 WL 410493, at *4 (S.D.N.Y. July 22, 1997) (sasm&], Philippeaux871 F. Supp. at 653 (same),
with Sotq 960 F. Supp. at 759 (“Since an agency head does not have final policymaking authority forgberso
policy, | find that plaintiffs have failed to establish liability undiéwnell.”), Hueston v. City of N.YNo. 00 Civ.
9512(RCC), 2005 WL 53256 (S.D.X Jan. 10, 2005) (samend Collins v. Stasiylb6 F. Supp. 2d 344, 345-46
(S.D.N.Y. 1999) (same).



“Because personal involvement is a questioraof, fithe Court is] governed by the general rule
that summary judgment may be granted only ifssues of material faeiist and the defendant
is entitled to judgment as a matter of lawdrrell v. Burke 449 F.3d 470, 483-84 (2d Cir. 1994)
(internal quotation marks omitted). The fact thatefendant “was in a high position of authority
is an insufficient basis for the imposition of personal liability¢Kinnon v. Pattersgrb68 F.2d
930, 934 (2d Cir. 1977) (noting need for additionatlemce, such as participation in relevant
hearings, knowledge of wrongdoing, oradit responsibility or controlert. denied434 U.S.
1087 (1978). Direct participation as a basis of liability “requires intertfmaréicipation in the
conduct constituting a violation of the victimights by one who knew dhe facts rendering it
illegal.” Gronowski v. Spence424 F.3d 285, 293 (2d Cir. 200@ternal quotation marks
omitted).

Defendants argue that “tha@geno evidence in the recotidat [DePippo] was directly
involved in or in any way factiated the incidents which plaiffttcontends were discriminatory
or retaliatory”, Defs.” Supp. 3, and that the decision to reassign Plaintiff from the ACCO position
“was the Commissioner’s and not Mr. DePippoBéfs.” Reply 5. Plaintiff asserts that, beyond
just occupying a high level position and hayia close relationship with Doar, DePippo
participated in the meetings where the Plairgifimployment was discuskeadvised Plaintiff of
her demotion and pay reduction, and ultimately assumed supervision of the division formerly
under Plaintiff. Pl.’s Opp’n 5—-%&ee alsd’l. 56.1 11 2(qq), 108 (nag that DePippo admits he
“may have been part of the conversation” to dienilaintiff and that, in the course of informing
Plaintiff of her demotion, pay cut, and reassigninBePippo stated to Ptiff: “at least you are
not going to be cleaning washrooms”).

Plaintiff has proffered sufficient evidence to shitnat an issue of material fact exists as
to DePippo’s personal involvement in the allgglscriminatory actions, and summary judgment

must be denied as to claims against DePippo.

C. Race Discrimination under Section 1981

A motion for summary judgmerior a 8 1981 claim is analyzed under the burden-shifting
framework inMcDonnell Douglas Corp. v. GreeAll U.S. 792 (1973%ee Gertskis v. NYC
D.O.H.M.H, 375 F. App’x 138, 138-39 (2d Cir. 2010). Under kheDonnell Douglasanalysis,
the plaintiff must first establish@ima faciecase of discrimination based on her race by

demonstrating that (1) she is a member pfaiected class; (2) she was qualified for her

7



position; (3) she suffered an adverse employment action; and (4) that action occurred under
circumstances giving rise to an inferencaistriminatory intent. 411 U.S. at 802. The
demonstration of prima faciecase “in effect creates agsumption that the employer
unlawfully discriminated against the employe8caria v. Rubin117 F.3d 652, 654 (2d Cir.
1997). However, there is a presumption of dieamation “only because we presume these acts,
if otherwise unexplained, are more likely thast based on the considépn of impermissible
factors.”ld. (emphasis removed). After the plaintiffshsatisfied this “minimal” initial burden,
see, e.g. Patterson v. County of Oneida75 F.3d 206, 221 (2d Cir. 2004), the burden of going
forward shifts to the defendant to provide gitienate non-discriminatory reason for the adverse
employment actionld. This showing must be supporteddmymissible evidence that, if believed
by the trier of fact, would suppaatfinding that unlawful discrimiation was not the cause of the
employment action. The plaintiff then has anapgpnity to demonstrate that the defendant’s
reasons were merely a pretext for discriminattoee id

Throughout this analysigt]he ultimate burden of persdang the trier of fact that the
defendant intentionally discriminategainst the plaintiff remains at all times with the plaintiff.”
Texas Dep’t of Comm. Affairs v. Burdjdb0 U.S. 248, 253 (1981). Thus, even where plaintiff's
evidence is sufficient to raise a question as topameof the burden-shiftg inquiry, the ultimate
guestion is whether there is sufficient evideforea jury to find that she was discriminated
against because of her raBee Slattery v. Swiss Reinsurance Am. Ca@¢48 F.3d 87, 93-94 (2d
Cir. 2001). Where a plaintiff has not met tharden, summary judgment is appropriate.
Moreover, if a plaintiff fails to show the existenziea genuine issue of maita fact with respect
to theprima facieclaim, summary judgment &opropriate on that basis alosee Carr v.
WestLB Admin., Inc171 F. Supp. 2d 302, 306 (S.D.N.Y. 2001).

i.  Prima Facie Case and Legitimaondiscriminatory Purposes

Plaintiff has clearly establishede first three elements of tpeima facieclaim: she is a
member of a protected class because shadkjpshe was qualified, based on her education, past
performance, and experience, for her positions as ACCO and Executive Deputy Commissioner;
and she suffered adverse employment actions, including her reassignments, demotion, and pay
cut. With respect to the fourth element, Ridi argues that the ftowing facts support an
inference of discrimination: ¢hevents leading up to hemeval as ACCO, her demotion, and

the assignment of her responsibilities to whitalse, conflicting, and implausible reasons given



to her for these actions; the more favoral#atiment of white employees similarly situated,
including differences in pay; degrading comnsemiade to Plaintiff by white colleagues; and
invidious comments regardingatiff and other black females in general. Pl.’s Opp’n 9-10.
Defendants respond that the evidence Plaintiffrefis nothing more than speculation, and that
the actions taken against Pldindccurred under circumstanctsat do not give rise to an
inference of discrimination. Defs.” Supp. 5. But atphiena faciestage, “the mere fact that a
plaintiff was replaced by someone outside pinotected class will suffice for the required
inference of discrimination . . . Zimmerman v. Assocs. First Capital Cqrp51 F.3d 376, 381
(2d Cir. 2001). Here, Plaintiff's responsibilsi@as ACCO were replacéy individuals outside
the protected clasSee, e.g.Pl. 56.1 11 2(m), (r).

Defendants offer explanations for all of tdverse actions takenaigst Plaintiff. Upon
Doar’s appointment as Commissioner, Doar utwidk many actions that he felt necessary to
reorganize and improve HRA. Among these axdiare those complained of by Plaintiff.
Defendants point to testimony debmg a deliberative processyvolving the input of many
individuals, and decisions that were ultimatelyutot to be in the best interests of HRA and the
City. Defs.” Supp. 8-13.

ii. Pretext

A plaintiff alleging employmentliscrimination may show pretext where “the employer’'s
given legitimate reason is unworthy of creden&sster v. Cont’l Group, In.859 F.2d 1108,
1113 (2d Cir. 1988), “by reliance on the evidenoeprising the priméacie case, without
more,” Chambers v. TRM Copy Ctrs. Carg3 F.3d 29, 38 (2d Cir. 1994), or “by demonstrating
that similarly situated employees outsideled protected class wetreated differently. Bennett
v. Watson Wyatt & Cp136 F. Supp. 2d 236, 249 (S.D.N.Y. 2Q00he concern is not the truth
of the negative imputations agditise plaintiff but rather “whamotivatedthe employer.”
McPherson v. N.Y. City Dept. of EdQu457 F.3d 211, 216 (2d Cir. 2006) (internal quotation
marks omitted). To that end, the plaintiff ultimately “must estaltith that [the defendants’
stated] reason was falsdthat discrimination was the real reasdrisher v. Vassar College
70 F.3d 1420, 1433 (2d Cir. 1995) (internal quotation marks omitted).

Plaintiff's allegations of discrimination eampass multiple actions taken by Defendants
that occurred over the course of many gedhough | have organized the issues below

principally in terms of the adverse employmaations taken against Plaintiff, it is the



“cumulative weight of circumstantial evidence” thaintiff relies on. Pls Opp’n 11 (citing and
quotingCarlton v. Mystic Transp., Inc202 F.3d 129, 135 (2d Cir. 2000)). “Summary judgment
is appropriate at this point only if the employer’s nondiscriminatory reason is dispositive and
forecloses any issue of material fac@arlton, 202 F.3d at 135. And where an employer’s intent
is at issue, courts shoudkercise caution in deciding to grant summary judgnt&awin v.
Pozzj 403 F. App’x 603, 604 (2d Cir. 2010) (stating thaidence “must be caiully scrutinized
for circumstantial proof which, if believed,onld show discrimination” (internal quotation
marks omitted)). “When reasonable persons, applying the proper legal standards, could differ in
their responses to the question” raised on tisesld the evidence presented, the question must
be left to the jurySologub v. City of New YQrR02 F.3d 175, 178 (2d Cir. 2000).
a. Oversight over the Office of Purasing and Materials Management

OPMM had been under Plaintiff's supervisitan five years when, in 2007, Doar placed
it under DePippo’s supervision. Defendantseribiat OPMM was originally under the
jurisdiction of the First DeputZommissioner and that this changerely restored the status
qguo. Furthermore, Defendants assleat Plaintiff was involvedh the decisionmaking process
that ultimately led to this change, and thatré@rganization was intended to allow the ACCO to
“devote her energy to continuous improvemerthamvery complex cordicting process”. Defs.
56.1 1 65 (quoting intraoffice memamdum from Doar). And contemporaneous with this
reorganization, Doar appointed a black womahead the OPMM division. Plaintiff argues that
Defendants’ stated reasons taise. Defendants removed OPMNMbifin Plaintiff's oversight in
the face of counter-advice. There had been no ntp that OPMM or the ACCO'’s office was
ineffective. OPMM was assigned to DePippo, at&viman (who both lacked relevant experience
and received a promotion and pay increase). And Defendants ultimately placed OPMM under the
newly appointed second ACCO, also a white man. Pl.’s Opp’n 14-16.

b. Oversight by General Counsel Rather than Commissioner

In early 2009, Doar directed Plaintiff beegin reporting to HRA’s General Counsel, Roy
Esnard, whereas previously the ACCO reporteeatly to the Commisener. Defendants argue
that this is not an adversenployment action under the laldefs.” Supp. 7-8. Furthermore,
there can be no inference of discrimination vehleer responsibilities eimged from reporting to
a white male to reporting to a different white male, and where similar modifications to the
organizational structure affectedi@erse range of individuals. This especially true where the
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second ACCO, a white male, was also reportinthe General Counsel, raising no issue of
differential treatment. Plaintiff in turn predera very different account of the change in
reporting structure. Pl.’'s Opp16—17. Plaintiff attempts to undermine Defendants’ contention
that the second ACCO was tredt@milarly, and she points tostimony that she says suggests
that this reorganization detdon was unsound to begin withdasubjected her to untoward
supervision.

Defendants cite cases for ghposition that thiseorganization is not an adverse
employment action. These cases provide little guidance’ fdaintiffs, on the other hand, urge
the Court to focus on whether thetions taken against Plaintiffearin the aggregate, adverse
and suggest discriminatoryiarus. Pl.’s Opp’n 16—17 (quotingmothy v. Our Lady of Mercy
Med. Ctr, No. 03 Civ. 3556(RCC), 2004 WL 503760, at *6 (S.D.N.Y. Mar. 12, 2004). When
viewed in the aggregate, theattye in reporting strugte is part of an overall adverse action
taken against Plaintiff. The steps taken alomgvilay to Plaintiff’'s uimate demotion and pay
cut—unequivocal adverse actiensclude her marginalization from senior management.
However, the evidence Plaintiff provides to derstrate that this change was pretextual is

exceedingly thin.

* In Morrison v. Potterthe court rested its holding on the failure of the plaintiff to present any evidence beyond the
loss of an office. 363 F. Supp. 2d&&91 (S.D.N.Y. 208) (“Because Morrison hasifad to establish that she

suffered any adverse employment action, she has not madeoma facie case of either discrimination . . . or of
retaliation.”). InHarrison v. New York City Off-Track Betting Carthe plaintiff was dissatisfied with being

overlooked for a promotion. No. 99 Civ. 6075(VM), 2001 WL 1154691, at *2 (S.D.N.Y. Sept. 28, 208LBrdw.

New York City Human Res. Admithe plaintiff was “merely assigned to assist callers with telephones rather than
computers.” No. 06-CV-6131 (SLT)(LB), 2008 WL 4415246, at *7 (E.D.N.Y. Sept. 24, 2008).

® For example, Plaintiff cites deposition testimony for the following assertion: “Defendant D dwar &y
excluded and ‘froze out’ Plaintiff from senior staff megtininstead, James George, Plaintiff's former deputy, who
was then acting as the second ACCO, was invited to HRidrsstaff meetings.” P1.’®©pp’n 16 (citing PI. 56.1 |
2(x), (y)). The testimony that apparently supptints assertion merely states the following:

Q: When Sandra Glaves-Morgan reported directly tq galishe continue to attend senior staff meetings?

A: | believe so.

Q: Did Jim George also attend senior staff meetings at the time he was reporting to you?

A: | believe so.

Q: Did there come a time when Sandra Glaves-Morgan stopped attending senior staff meetings?

A: | believe so.

Esnard Dep. 202:21-203:8, Dec. 1, 2011. Somewhat more persuasively, Plaintiff notes that rafteyhily four
month period where Plaintiff reported to Esnard—wbear removed her as ACCO and placed her in the newly
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c. Removal as Agency Chief Contracting Officer

In early 2008, Doar createdsacond ACCO position and Ri&iff's former subordinate,
James George, a white male, was appointeg$¢ame that position..P6.1  2(r). Plaintiff
describes how over time, the second ACCO&pomsibilities grew, eroding her own role, and
when in July 2009 Doar ultimately decidedéplace Plaintiff with George, Doar described
George as “the man for the job.” Pl. 56.1 | 2(@Efefendants point to evidence as far back as
2007 to suggest that there were longstanding coneetinglaintiff's ability to work effectively
with the Mayor’s Office of Contract Servic€é8MOCS”). Defs.” Supp. 8-13. Plaintiff argues that
Defendants rely on testimony made for theppses of litigation ad that there is no
documentary support to suggest dissatisfactiin Rlaintiff’'s performance as ACCO. Plaintiff
goes on to argue that thergust as much, if not more,gtmony suggesting Plaintiff was a
competent and effective ACCO. Pl.’s Supp. 17-sH& alsdPl. 56.1 1 2(i), (j). Much of the
testimony offered by both sides seems unsupportestiyr documentary evidence or first-hand
knowledge®

d. Demotion and Pay Cut

Upon Plaintiff's removal as ACCO, Doareated for her a new pisn titled “Executive
Deputy Commissioner, Office of Interagency Rielas,” Pl. 56.1 § 2(ff), a change that brought
with it many deleterious consequendeés y 2(kk). Roughly a year later, Plaintiff was demoted
several levels and pay grades, in patduse Defendants felt she had no supervisory
responsibilities (ithe role created ggifically for her).ld.  2(00). Plaintiffstates that DePippo
stressed that her reassignment to a lower posites temporary and that another opportunity
presented itself she should take that opportunity.Y 2(tt). Doar testifies that he created the
new position for her because he “wanted tedPlaintiff] an opportunity to find another

opportunity in city government orsdwhere, and [he] wanted tdhé@er with that transition out

created position of Executive Deputy Commissioner,08ftif Interagency Relations—Doar joked “I guess | might
even put you back on senior staff”. Glaves-Morgan Dep. 187:9-10, Nov. 10, 2011.

® The parties do provide some evidence involving the reuieavcleaning services ceatt with a subcontractor,

Cristi Cleaning Service CorporatioBee, e.g.Defs. 56.1 | 45; Ph6.1 | 42—45. The resolution of the questions

raised by this contested factual issue—what Plaintié&ponsibility was, what wasidand to whom, and when

and under what circumstances action was finally taken in response to Cristi's violations—is a matter better suited for
a factfinder.
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of the ACCO'’s office.” Doar Dep. 459: 2—6, Nov. 7, 2011. Doar, according to Defendants, could
have terminated her but decidedtead created a “soft landinfgr Plaintiff. Defs.” Supp. 13—
14. The demotion and pay cut should be understotte context of Doar trying to find an
alternative to outright dismissadl. at 14—15. Plaintiff points tDoar’s testimony, arguing that
Doar and DePippo never provided a reasonamMf for her removal and demotion. Pl. 56.1 1
2(99), (hh);see alsdoar Dep. 388:4-13, 394:13-398:13, 3BA00:14 (admitting that the
reasons for her removal were never reduced to writing in any form).

e. An Inference of Discrimination

Plaintiff points to several facts that shigues a reasonable juould rely on when
inferring discriminatory intent on the partDe&fendants. Plaintiff was replaced as ACCO by
white persons. Pl. 56.1 | 2(aa), (ee). Whexinfliff asked why she was removed and demoted,
Doar stated “Because | cand. { 2(0). Senior management, comprised of approximately 20
people, had three black persamgler the former Commissiondiwo were removed under Doar
and replaced by white persoid. § 27. Plaintiff was told thaghe’s “not gonna be anybody in
this agency.’ld.  2(s). And upon her demotion and pay; she was told by DePippo “at least
you will not be cleaning washroomsld. 1 2(qq), and by Doar “I've looked at your pension and
| realize that you won't be hurt toodig”, Glaves-Morgan Dep. 176:2—4, Nov. 10, 2011.
Plaintiff points to discrepancdn the level of ducation among black and white senior and
management staff, and attempts to show that more qualified black employees are overlooked.
Included in this group of evidence is her pay, ethere she puts forth facts suggesting that
similarly situated white managers who had a caraple level of responsibility, did not receive
pay cuts. Pl. 56.1  2(00).

As to the comments made by Doar and PeBithat Plaintiff relies on to provide a
“background of immediate arldng-lasting animus” aimed &taintiff, Pl.’'s Opp’n 13,
Defendants argue that these commentsiaay remarks and raise no inferences of
discrimination. Defs.” Reply 5-9. While tresomments do not unequivocally evideraee
discrimination, looked at in the context of a wehitoss to a black subordinate, a reasonable juror
could infer discriminationSeeCrump v. NBTY, In¢cNo. 10-CV-632 (WFK)(ETB), 2012 WL
692174, *5-6 (E.D.N.Y. Mar. 1, 2012) (assumingtiee purposes of a summary judgment
motion the reference of a superior to “youndi was discriminatory). And DePippo, at least,
acknowledges that his commeiiout “cleaning washrooms” potentially discriminatory. Pl.
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56.1 1 2(rr). Furthermore, these comments wegide by her superiors in the context of
employment decisions that adversely impacted her.

In sum, it is possible Defendants could prevail on a motion for summary judgment as to
some of these issues. It is doubtfar instance, that the changePlaintiff's oversight from the
Commissioner to the General Counsel eittwrstitutes an adverse employment action or
occurred under circumstances that raise amenfee of discrimination. Furthermore, because the
lawsuit concerns individuals atetnighest levels of public secd, their numbers are few. This
makes it difficult to read any discriminatantent into minor variations between pay or
allocations of responsibility. With such small samgilees and with decisiortkat are specific to
each individual, it is hard to find either that mdiuals are similarly situated or that there are any
patterns to Doar’s decisions. But there remanmber of contested factual issues, such as
whether Doar was actually dissatisfied with Ridi’'s performance, that are best suited for a
jury. And the circumstances in which the adeegsployment actionskan against Plaintiff
occurred—such as DePippo’s comment that he acknowledged could be discriminatory,
comments by Doar that, with more contextghtisuggest bias, themediate scrutiny of
Plaintiff's performance upon Doar’s appointmariten Plaintiff had been performing her job
satisfactorily under Eggleston, and the graduid slwards a more white and male senior
staff—provide sufficient grounds for a reasoleglror to infer discriminatory intenCf. Golia
v. Leslie Fay Co., Inc01 CIV. 1111 (GEL), 2003 WL 21878788, at *5 (S.D.N.Y. Aug. 7,
2003). Summary judgment musierefore be denied.

D. Retaliation under Sections 1981

Retaliation claims under § 1981 also fall underNtu®onnell DouglastandardSee,
e.g, Carmody v. Vill. of Rockville Cir661 F. Supp. 2d 299, 324 (E.D.N.Y. 2009) (collecting
Second Circuit cases). To make oyriena faciecase of retaliation, plaiiff must show: “[1]
participation in a protected activity knowmthe defendant; [2] an employment action
disadvantaging the plaintiffna [3] a causal connection betweabe protected activity and the
adverse employment actiolfomka v. Seiler Corp66 F.3d 1295, 1308 (2d Cir. 199&};cord
Kessler v. Westchester Cnty. Dep’t of Soc. Se484 F.3d 199, 20506 (2d Cir. 2006). “The
term ‘protected activity’ refers to action tak& protect or opposstatutorily prohibited
discrimination.”Cruz v. Coach Stores, In@02 F.3d 560, 566 (2d Cir. 2000). The plaintiff can
establish grima faciecase by showing a mere temporal proximity between the protected
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conduct and the alleged retaliatory actiehSayed v. Hilton Hotels Cor®27 F.3d 931, 932—
33 (2d Cir. 2010).

Plaintiff has established the first two elemeRgintiff attests that she complained to
Doar that a colleague’s termination “was notrmaated, and was because she was a black female
in a top executive positoin the agency.” Maduegbuna Deek. 14 § 18. Plaintiff further attests
that when Doar first came to HRA, she “set utell him about the outstanding black staff
members who did great work but were underpdil.§ 11. She states that she told Doar about
white staff who were less qualified but were trdateore favorably than black staff and attained
higher management positiond. 1 12. Her declaration, whiledbesn’t provide the verbatim
content of the conversations sigfficient to show that she coiaped to Doar about what she
saw as discriminatory treatment of blaél&ee Cruz202 F.3d at 566 (“[O]pposition to a Title
VIl violation need not rise to the level of@mal complaint in order to receive statutory
protection . . . .")see also Sumner v. U.S. Postal S&899 F.2d 203, 209 (2d Cir. 1990)
(including in the definition of “opposition” s activities as “making complaints to
management, writing critical letteto customers, protesting against discrimination by industry
or by society in general, and expressing suppacbeforkers who have filed formal charges”).
She has shown that adverse actions were @gamst her, including her removal as ACCO and
her ultimate demotion and pay c8ee Galabya v. N.Y. City Bd. of EJu&92 F.3d 636, 640 (2d
Cir. 2000).

To establish the final element, Plaintiff mgsiow that the advezsaction taken against
her is causally connected to her complaint.cgdusal connection may sbown directly, through
evidence of retaliatory animusréelicted against the plaintiff bydhdefendant, or indirectly, by
showing that the protected activity was followgdsely by discriminatory treatment, or through
other circumstantial evidence such as dispatraatment of fellow employees who engaged in
similar conduct."Lessambo v. PricewaterhouseCoopers, LOBCIV6272, 2010 WL 3958787,
at *13 (S.D.N.Y. Sept. 27, 2010) (internal citation omittedfjd, 451 F. App’x 57 (2d Cir.

2011).
Plaintiff has failed to estabhisthe causation element of lh@ima faciecase. Plaintiff's

initially complained of disparate treatment wHaoar first arrived, which was in February 2007,

’ Plaintiff states that she did speaith HRA’s Equal Employment Opportunity Officer, but this was after the
alleged adverse actions were taken against Plaintiff. Defs.” Supp. 17.
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and she complained in December 2007 when a ldaldague was fired. Plaintiff was removed
as ACCO in July 2009 and demoted in Decen#@fd 0. A reasonable juror could not find that
these adverse actions taken against Plaintifewausally connected to her complaints which
were made approximately two years earlg@eMilano v. Astrue 05CIV.6527(KMW)(DCF),
2008 WL 4410131 (S.D.N.Y. Sept. 26, 2008f,d, 382 F. App’'x 4 (2d Cir. 2010) (“The 13
months separating that protected activityuty 2005 from Plaintifs reassignment in August
2006 is too long a period to allowanttiff to benefit from the inference of discriminatory intent
afforded in cases of temporal proximity.” (internal quotation marks omitt@ad)yett v. Garden
City Hotel, Inc, No. 05 Civ. 0962, 2007 WL 1174891 *af (E.D.N.Y. Apr. 19, 2007)
(“[Dlistrict courts in ths Circuit have consistently held thepassage of more than two months
between the protected activijpd the adverse employmentiac does not allow for an
inference of causation.”).

Plaintiff does argue, however, that the adgexstion taken against her is best understood
as a series of events that culminate withdeenotion several years later, including the hostile
environment in which she worked. This still leawseven months betweleer initial complaints
and the removal of OPMM from her oversight—thstfin the series of events that together
could constitute an adversetiaa. Even with the potentially discriminatory comments that
Plaintiff relies on in establishing her race distnation claim, a reasonable juror could not
conclude that Doar’s decisiodsiring his reorganization ¢fRA were in retaliation for her
earlier complaintsSee Burkybile v. Bd. of Educ. of ¢tiags-On-Hudson Union Free Sch. Dist.
411 F.3d 306, 314 (2d Cir. 2005) (“This Court has established a specific delay between
protected activity and adverse employment actimt defeats an inference of causation. We
have in the past held that a delay of three m®ntas fatal to a showing causation, and that a
delay of eight months suppodt@ showing of causation."¢f. Fowler v. N.Y. Transit Autl96
CIV. 6796 (JGK), 2001 WL 83228 (S.D.N.Y. Jan. 31, 200[)]he series of actions that the
plaintiff complained of as being retaliatory..occurred the day after she complained of
discrimination[,] and . . . other incidents ocadrin sufficiently close proximity to protected
activity to raise a strong inferenoéretaliation”). Plaintiff's r¢aliation claim thus fails as a
matter of law because the “causal nexus” betweegdraplaint to Doar and the adverse actions
taken against her is “too attenuatelurkybilg 411 F.3d at 313. Summary judgment is granted
as to this claim, and the claim is dismissed.
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E. Qualified Immunity

“Qualified immunity shields government offads from liability for civil damages as a
result of their performance discretionary functions, and serdesprotect government officials
from the burdens of costly, bitsubstantial, lawsuits’ennon v. Miller 66 F.3d 416, 420 (2d
Cir. 1995) (citingHarlow v. Fitzgerald 457 U.S. 800, 817-18 (1982)). “[A] government actor
enjoys qualified immunity if, athe time of the challengedtamn, it was objectively reasonable
for him to believe that his bavior did not violate the [piatiff's] clearly established
constitutional rights.1d. at 418. Defendants argue that tlaeg entitled to qualified immunity
because they did not violate Plaintiff's rights enthe Constitution and, in any event, Plaintiff
did not have a clearly established right to é@ployment, as she was at-will. Defs.” Supp. 19—
20. As stated above, a reasonable juror could fiadDefendants’ justifidgons were pretextual
and that discrimination was a motivating @a$or the adverse engtment actions taken
against Plaintiff. There is littldoubt that Defendants were on w©etthat individuals have a right
to be free from race discriminatioBee, e.gBack v. Hastings on Hudson Union Free Sch. Dist.
365 F.3d 107, 129-30 (2d Cir. 2004). And “it canerebe objectively reasonable for a
governmental official to act with ¢ghintent that is prohibited by lawd. at 130 (internal

guotation marks omitted). Summary judgment on this basis is denied.

F. Statute of Limitations for Section 1983 Claims

A claim under federal law “accrues once themgi#fiknows or has reason to know of the
injury which is the basis of his actiorveal v. Geragi23 F.3d 722, 724 (2d Cir. 1994) (internal
guotation marks omitted). And the statute of limitations under § 1983 is threelglears.
Defendants argue that the following actionstame-barred because the occurred over three
years before Plaintiff filed her complaint: (1) the removal of OPMM from Plaintiff's oversight;
(2) Doar’'s comment to Plaintiff that her @@ was “woman-heavy”; and (3) Doar’'s comment to
Plaintiff that he was making changes “becalld can”. Defs.” Supp. 20-21. Plaintiff argues
that these events are not asserted as indiepe claims, and thgyovide the necessary
background and are part of thereaunlawful practice that inatles recent acts. Pl.’s Opp’n 24.
Defendants respond that the theory of a continuialgtion is unavailale where Plaintiff has
alleged discrete acts of dismination. Defs.” Reply 3—4 (citinblat’l R.R. Passenger Corp.
(“AMTRAK?”) v. Morgan, 536 U.S. 101, 113 (2002)).
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It is not clear how the actions Defendargsisto time bar can stand alone as discrete
discriminatory acts. “A claim does not accruecotirse, until the challenged conduct causes the
claimant injury.”Veal 23 F.3d at 725. Unlike Plaintiff's chge in reporting from Doar to the
General Counsel, the parties have not atghe issue of whether OPMM'’s removal from
Plaintiff's oversight constitutes an adverse esgpient action. But for similar reasons as the
change under the General Coungag unlikely that the remaal of OPMM from Plaintiff's
oversight could serve as a basis, dilag alone, for a discrimination clairBee Anderson v.
Nassau County Dept. of Corb58 F. Supp. 2d 283, 299 (E.D.N.Y. 8)@'Discrete acts such as
termination, failure to promote, dial of transfer, or refusal toire are easy to identify.”).

Rather, these events are relied on by Plaintififiter discriminatory intent on the part of

Defendant$. Summary judgment onigbasis is denied.

G. State Law Claims

Defendants argue that because Plaintiff has not pled or proven that a notice of claim was
filed for her New York Civil Sevice Law claims, these clainmsust be dismissed. Defs.” Supp.
21 (citing N.Y. Gen. Mun. Law 88 50-i, 50-arochial Bus Sys. v. Bd. of EJu60 N.Y.2d 539,
548 (1983)). Plaintiff did not respond in her brighd she conceded the point at oral argument.
Tr. 46:6—20, Mar. 6, 2012. Despite Plaintiff's failure to present any evidence or argument for
why summary judgment should not be granted, luaable to determine that Defendants are
entitled to judgment as a matter of law.

Generally speaking, 8 50-i requires noticettwt claims “for personal injury, wrongful
death or damage to real or personal propelegeat! to have been sustained by reason of the
negligence or wrongful act” of the City. N.Y. Gen. Mun. Law 8 50-i (McKinney). However,
under New York law, the notice of claim requirent does not apply “where the primary relief
being sought is equitable in nature, amohetary damages are only incident&®e&ople United
for Children, Inc. v. City of N.Y108 F. Supp. 2d 275, 301 (S.D.N.Y. 2000). “In determining
whether plaintiffs primarily seek equitablerapnetary relief, the Court must consider the
complaint in the light of all its alggations and its full scope and purpofd? (internal quotation

marks omitted). Here, Plaintiff seeks both equaallief, including her reinstatement as ACCO,

8 Defendants argue that thegiscriminationclaims are barred; Plaintiff, confusiiy, says these actions are part of
Plaintiff's hostile work environmemaims. Pl.’s Opp’n 24.
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and damages. See Compl., Prayer for Relief. Defendants have not met their burden because they
have not demonstrated that the notice of claim was required in this instance. Summary judgment

is denied as to these claims.

1IV. CONCLUSION

The Court has considered Defendants’ additional arguments and finds them without
merit. The motion for sanctions is DENIED. The motion for summary judgment is GRANTED
as to claims against the City and the individual defendants in their official capacity and as to the
§ 1981 claim for retaliation. The motion for summary judgment is DENIED as to all other
claims, including the § 1981 claim for discrimination against the individual defendants in their

personal capacity. The Clerk of the Court is instructed to close the motions.

SO ORDERED.

March Q‘! 2012 E m
New York, New York M\

HAROLD BAER, JR.
United States District Judge
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