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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

JUDY POLLER,

11 Civ. 1675 (JPO)

OPINIONAND ORDER

BIOSCRIP, INC.,
Defendant.

J. PAUL OETKEN, District Judge:

Plaintiff Judy Pollebroughtthis declaratory judgment actioganst her former
employer, BioScrip, Inc. (“BioScrip”), seeking a judgment declaring idvaid uenforceabla
certain portion of the Restrictive Covenant Agreement (“RCA”) between thegpaRioScrip
counterclaimed, assertimdeven claimsgainstPoller and her new employer, thipdity
defendant American Outcomes Management, Inc. (‘fAOMQDM also asserts a counterclaim
against BioScrip.Before the Court arBoller's motion for summary judgment on her declaratory
judgment claim, Poller and AOM’s motion for summary judgment on BioScrip’steotiaims,
and BioScrip’s motion for summary judgmemt Poller’s claimthreeof its own counterclaims,
and AOM'’s counterclaim For the reasons that follow, the motions are granted in part and

denied in part.

Dockets.Justia.com


http://dockets.justia.com/docket/new-york/nysdce/1:2011cv01675/376303/
http://docs.justia.com/cases/federal/district-courts/new-york/nysdce/1:2011cv01675/376303/90/
http://dockets.justia.com/

Background*

A. Factual Background

BioScrip is a company that proles pharmaceutical products as®tvices across the
United States. One such service isatled “chronic care,” whereby patients receive various
longterm treatments, often administered in their honieScrip’s chronic care business
centerson intravenous immunoglobulin therapy (1I8”). IVIG is a blood product, containing
immunoglobulin antibody, which is administered intravenously or subcutaneously, and is
generally used in the treatment of patients suffering from neurological or iendediciencies,
or those receiving organ transplanBoller was a salesperson for the chronic care aspect of
BioScrip’s businessndthe bulk of her work involved IVIG.

AOM, a private company run by oncology physician Samuel Jampolis, also provides
home infusion services, meaning the intravenous injection of medications, andl gremares
patients in New York, New Jersey, and Connecticut. AOM’s home infusion servicésalso
on chronic care, and the principal home infusion service provided by AOM is IVIG, congpri
84% of AOM'’s businessBoth AOM and BioScrip rely on salespersplilse Poller,to develop
referral sources-primarily doctors—who, in turn, refer patients for chronic care.

Poller, currently a salesperson at AOM, has worked in the home infusion industry for
over 18 years, and has been involved in pharmaceutical sales for over 24 years. Thraighout h
career, Poller has developed relationships with referral squmessrily doctors, in the IVIG

therapy industry. And while Poller asserts @ta formed many of these relatibips prior to

! The following facts are taken from the parties’ Local Rule 56.1 Statertikt Nos. 68, 76,
78, 81) and other submissions in connection with the instant motions. They are undisputed
unless otherwise noted.
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joining BioScrip, BioScrip contends that fewerthan 85% of Poller’s referral sourcepresent
relationshipghatshe developed after joining BioScrip.

In April 2002, Poller began work with ADIMA Scrip Solutions, whose tharent—

MIM Corporation—changed its name to BioScrip in 2005. Prior to her resignation in March
2011, Poller had worked for BioScrip as a salesperson for nine years, agikheraployee. As

a salesperson, she received commissions based on patient numbers and thevapy sessi
BioScrip’s Strategic Busine&snits President, Michael Saracco, notes that “[a]s aterng

Sales Representative[,] Poller represented over $12 million in revenue toiBioSbe
geographic region of New York and Long Island.” Saracco also contends thavémseavas
generated by service to fewer than 200 patients. Accordingly, given tHensmaler of patients
and limited number of prescribing physiciaal parties agree thatuccessful chronic care
representatives, such as Poltend to be familiar with the treating doctors and nurses.

As a chronic care salespresentative for BioScrip, Poller reached out to physicians who
had patients requiring home infusion services and then wouldteeBipScripinformation
obtained from doctors regarding to patients for whom IVIG would be provided in the home.
While Poller claims that she identified afiher referral sources through publicly available
information, such as medical directories in the New York City area, phone booksteandt
searchesBioScrip contends that referral source information is identified through awafie
channels, some public and others not.

In January 2009, BioScrip provided Poller with the RCA, which conditioned future

employment with BioScrip on aeptance of its termsEX. B-2% “Your acceptance of the terms

2 Poller and AOM'’s exhibits are attached to the Declarations of Brian E. Msh{f@kt. Nos. 69
and 82), and are cited as follows: “Ex. _" with the corresponding letter of the alphabet
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of this RC Agreement is a condition of your initial or continued employment with the
Company.”).) Whereas Poller states that she was threatened with termination by Biafkrip a
pressured intgsigning the agreement, BioScrip claithat no one threatened Polldrat she
possessed the agreement for several months before signingtiiatede reviewed its contents
with her attorney.In any eventPoller did sign the RCA on April 8, 2009.

The RCA includedinter alia, a Covenant Against Competition, which provided, in
pertinent part: (1) a restriction on competitfmohibiting Poller from participating in any
“competing activities” in her territorfor a period of one yeavith “competing &tivities”
defined as “any activities that are the same as or similar in function or pumtte®se you
performed or supervised performance of on behalf of [BioScrip] in the two yead peeceding
your termination if such activities are being undestaftor the benefit of a business . . . that
provides a product or service that would disclose one or more of [BioScrip’s] business
opportunities . . . .”; anfR) a restriction on customer and employee solicitatsanring Poller
from soliciting BioScripcustomers, clients, or referral sources, during a periogiayéars
following termination, “for the purpose of inducing or helping the Covered Customeade oe
reducing doing business for [BioScrip] or for the purpose of diverting business oppestunit
away from [BioScrip].” (Ex. 3 at § 3.) The RCA also included a provision relating to
confidential information, prohibiting Poller from using for her own “benefit ortiertienefit of
others . . . all confidential and proprietary matters relating to [BioScrip] ar8iusiaess learned
by [Poller]” during her employment.Id; at § 4.) The RCA defined confidential information as,

inter alia:

BioScrip’s exhibits are attachedttue Declarations of Michael Weber (Dkt. Nos. 77 and 87), and
are cited as follows: “Ex._" with the corresponding number.
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Information or compilations of information with respect to (i) the
strategic plans, budgets, forecasts, intended expansions of product,
service or geographic markets of the Company, (ii) sales figures,
contracts, agreements, and undertakings with or with respect to
customers, (iii)profit or loss figures, and (iv) customers, clients,
suppliers, sources of supply and customer lists, and shall not
disclose such Confidential Information to anyone outside of the
company except with the Company’s express written consent and
except for Confidential Information which is at the time of receipt
or thereafter becomes publidkpown through no wrongful act of
you or is received from a third party no under an obligation to keep
such information confidential and without breach of this RC
Agreement.

(1d.)

In February 2011, Poller met with AOM director, Dr. Jampolis, to discuss joirdig.A
At that meeting, Poller told Dr. Jampolis that she planned to leave BioScriphgageel in a
negotiation concerning her level of compensation. All parties agree thrbDpolis told Plter
that he thought AOM could addreBRintiff's compensation needs. On Thursday, March 4,
2011, AOM’s attorneys, on Poller’s behalf, filed—but did not serve on BioSdrgz—
declaratory judgment action against BioScrip in New York state court. (Ex. 40 oAlMarch
4, Poller signed an employment agremt with AOM, although the “effective” date of the
agreement was listed as March 7, 2011. (Ex. E-3.) This agreement includes anficalgonni
provision, by which AOM agrees to indemnify and hold harmless Poller for all iabiétising
from her “immediately preceding employer, BioScrip, Incltl. @t 1 9.) These obligations are
wholly associated with Poller's “nooempetition agreement and/or claims relating to the
solicitation of clients, employees or business from Employee’s immedmtdgdig
employer.” (d.) Additionally, the AOM-Poller employment agreement includes a provision
entitling Poller to her base salary of $160,000, even in the event of an injunction barramg Poll

from working for AOM. Gee id.id. at { 3.)



Poller preparedral signed a resignation letter to BioScrip on March 4, 2011, and she sent
the letter to BioScrip by Federal presson March 5, for delivery on Monday, March Poller
told one individual at BioScrip—the employee who handled her intake—about her departure on
Sunday, March 6, 2011, but other than that, no one at BioScrip was aware of her departure until
receiving her resignation letter on Monday, March 7.
It is undisputed that, over the coursaleweekendf March 46, 2011, and during the
week prior, Poller sent various worklated documents to her personal email accodttile
BioScrip asserts that this correspondence was for the purpose of utilizinfptineation in her
new position at AOM, Poller contends that she frequently sent informattaer fwersonal email,
as it was easier to work on her home computer, as opposed to her BieSosidaptop. Poller
notes that her direct supervisor, Salifalli, in fact hadauthorized the routine transfef work-
related document® her home computéo facilitate printing.
BioScrip also contends that, in additiorthe transfer of BioScripelated information to
her personal email, Poller downloaded information from her BioScrip laptop to a UBBIpor
drive and “cleaned” her BioScrip computer, deleting tens of thousands of files betioming
it to BioScrip. Poller disputes this characterization, arguing instead that sblg ateempted to
delete personahatters, such as picturesrmndher 60th birthday, from the laptoRegardless of
the nature and content of these transfers and deletions, all parties agfEeRbHéer’'s last day
at BioScrip was kday, March 4, 2011, and (2) soramails to Poller's personal account were
sent over the course of that weekend, before BioScrip had notice of her depdritie, w

occurred on Monday, March 7, 2011.



B. Procedural Background

Poller filed this action in New York County Supreme Court on March 4, 2011, and
BioScrip removed the case to the Southern District of New York on March 10. (Dkt. No. 1.)
BioScripnext filed an Order to Show Causegkingto enjoin Poller from competing directly or
indirectly with BioScrip’s business. (Dkt. No. 3.) After briefing and argumimtge Deborah
Battsdenied Bio$rip’s motion for a preliminary injunction. (Minute Entry, Mar. 22, 2011.)
On April 22, 2011, Biog&rip filed a ThirdParty Complaint against AOM (Dkt. No. 25), and, on
April 27, 2011, BioScrip answered Poller's Complaint, asserting 11 counterclaimstd@aler
and AOM (Dkt. No. 24).BioScrip amaded its counterclaims on May 12, 2011 (Dkt. No. 26),
and Poller and AOM answered BioScrip’s amended counterclaims on June 16, 2011 (Dkt. Nos.
31, 32). Also on June 16, AOM counterclaimed against BioScrip. (Dkt. No. 31.criioS
answered AOM'’s counterclaim on July 5, 2011. (Dkt. No. 33.) After pursuing settlement with
Magistrate Judge Cott, Poller and AOM filed a motion for summary judgment on yaduyar
2013. (Dkt. No. 66.) BioScrip opposed this motion and cross-moved for summary judgment on
February 8, 2013. (Dkt. Nos. 74-75.) Poller and AOM filed a joint opposition and reply on
March7, 2013 (Dkt. No. 80), and BioScrip did the same on April 5, 2013 (Dkt. No. 84.)
. Summary Judgment Standard

A courtmaygrant a motion for summary judgmaeartly when all of the parties’
submissions, read together, reveal that “there is no genuine dispute as tdeargl faat and the
movant is entitled to judgment as a matter of lawed.R. Civ. P.56(a); Wright v. Goord 554
F.3d 255, 266 (2d Cir. 2009).The moving party bears the burden of proving that there is no
genuingdispute]of material fact.” Rea v. Town of Suffern Police Dephiio. 10 Civ. 9042

(JPO, 2013 WL 3193413, at *3 (S.D.N.Y. June 25, 20(cR#)ng Zalaski v. City of Bridgeport
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Police Dept., 613 F.3d 336, 340 (2d Cir. 2010))-he court must construal facts, and resolve
all ambiguities, in the nemovant’sfavor. Brod v. Omya, In¢.653 F.3d 156, 164 (2d Cir.
2011). A fact is “material” only if it will affect the outcome of the suitder governing law.
Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986)Where no facts exist “from which a
reasonable inference could be drawn in favor of the non-moving party on a materiaf issue
fact,” summary judgment igppropriate.Catlin v. Sobql93 F.3d 1112, 1116 (2d Cir. 1996).

Courts are required to deny a motion for summary judgnveimérfe reasonable jurors
could disagree as to the proper reSuRead 2013 WL 3193413, at *3. Neverthele§ghe
mere existence of a scintilld evidence in support of the plaintfposition will be insufficient;
there must be evidence on which the jury could reasonably find for the plaigaftiérson477
U.S. at 252.
IIl.  Discussion

In its Answer (Dkt. Nos. 24, 26), BioScrip asserted the fahgveounterclaim$: breach
of contract (non-competition) (“Count I”); breach of contract (non-disclost@auft 117);
breach of fiduciary duties (“Count III"); breach of duty of loyalty (“Count JMiolation of the
Computer Fraud and Abuse Act (“Cowri?); unfair competition also against AOM (“Count
VI”); misappropriation, also against AOM (“Count VII"); unjust enrichmealso against AOM
(“Count VIIIM); interference with contractual relations and prospective busiadgantage, also
against AOM (“Caint 1X”); and violation of New York's General Business Law § 349, also
against AOM (“Count X”). Additionally, BioScripeekgpermanent injunctive reli@gainst

Poller and AOM. In turn, AOM filed a counterclaim against BioScrip for umi@npetition.

% These counterclaims are asserted against Poller only, unless otherwise noted.
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Pdler and AOM have moved for summary judgment on Poller’s original declaratory
judgment claimas well as on all of BioScrip’s counterclaims. BioScrip has emasged for
summary judgment on Poller’s declaratory judgment claim, CountsahdlVI|, and has moved
for summary judgment on AOM'’s counterclaim.

The Court addresses each claim in trn.

A. Enforceability of the RCA and Breach of Contract (Counts| and I1)

Poller’'s declaratory judgment actiandBioScrip’s counterclaims for breach of contract
derive from the terms of the RCA. Centi@these claims is the enforceability of the RCA’s
restrictions. Pollerargueghat the RCA is unenforceable because it fails to reasonably protect
BioScrip’s legitimate interests when applied to Poller, as redjliydaw. In response, BioScrip
contendghat theagreement is narrowly tailored to protect its valid busimgssestsand fails to
impose an undue hardship on Poller. Additionally, BioScrip argues that the undisputed facts
demonstrate that Poller vaikd the terms of the RCA.

As discussed, the RCA includes non-compete, non-solicitation, and non-disclosure
provisions. These provisions present distinct issues.

1 L egitimate Business I nterests

As a general rule,New York courts adhere to a strict approach to enforcement of
restrictive covenants because their enforcement conflicts with the gpuablialpolicy favoring
robust and uninhibited competition, and powerful considerations of public policy which enilitat

against sanctioning the loss of a man'’s livelihood€lly v. Evolution Markets, Inc626 F.

* While the RCA has a forum selection clause, designating Deldavaii@ matters of
“interpretation, application and enforcement,” Delaware and New York lamdisginguishable
with regard to the enforceability of restrictive covenants. Accordinggyparties cite both
Delaware and New York law in tidoriefing of BioScrip’s contract claims. With respect to the
tort claims, the parties agree that New York law applies.

9



Supp. 2d 364, 371 (S.D.N.Y. 200@)tation omitted) Accordingly, “[a]jn employee agreement
not to compete will be enforced only if ‘it is reasonable in time and area, ngcespastect the
employe’s legitimate interests, not harmful to the general public and not unreasonably
burdensome to the employee Scott, Stackrow & Co., C.P.A'’s, P.C. v. Skay®&.D.3d 805,
806 (3d Dep’t 2004) (citations omitted¢cord BDO Seidman v. Hirshber§3 N.Y.2d 382,
388-89 (1999) (“A restraint is reasonable only if it: (1hasgreaterthan is required for the
protection of theegitimate interesof the employer, (2) does not impose undue hardship on the
employee, and (3) is not injurious to the publicitgtions omitted) (emphasis in originalplite
Cleaning Co., Inc. v. CapeCiv. A. No. 690-N, 2006 WL 1565161, at *8 (Del. Ch. June 2,
2006) (“Under Delaware law, the courts will not enforce a noncompetition agneéhet is
more restrictive than aamployer’s legitimate interests justify or that is oppressive to an
employee.” (footnote omitted)).

With respect to the firgirong of this reasonableness analysis, an employer’s “legitimate”
interestanclude (1) the protection oftrade secrets; (2) whethe employer is exposed to
“special harm” due to the “unique” nature of an employee’s services; or (3) tHevitjard an
employer’s businessSee Ken J. Pezrow Corp. v. Seifé@7 A.D.2d 856-57 (4th Dep’t 1993).

“[A] trade secret is ‘any formulaattern, device or compilation of information which is
used in one’s business, and which gives him an opportunity to obtain an advantage over
competitors who do not know or use it.3oftel, Inc. v. Dragon Med. & Scientific Commc’ns,
Inc., 118 F.3d 955, 968 (2d Cir. 1997) (applying New York law) (qudiegtatement of Torts
8 757 cmt. b, at 5 (1939)). Courts examine several factors in determining whether ioformat

rises to the level of a trade secret, including:
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(1) the extent to which the informatiaa known outside of the

business; (2) the extent to which it is known by employees and

others involved in the business; (3) the extent of measures taken by

the business to guard the secrecy of information; (4) the value of

the information to the business and its competitors; (5) the amount

of effort or money expended by the business in developing the

information; and (6) the ease or difficulty with which the

information could be properly acquired or duplicated by others.
Unisource Worldwide, Inc. v. Valgn196 F. Supp. 2d 269, 278 (E.D.N.Y. 200&jing N. Atl.
Instruments, Inc. v. Habet88 F.3d 38, 44 (2d Cir. 1999)\Vith respect to customer lists and
information associated with customer preferences, even where some of ttmatido may be
publicly available, courts have held that “where a company’s customers are not readily
ascertainable, but must be cultivated with great effort and secured throwegtpémaliture of
considerable time and money, the names of those customers are [protectdéls¢trets.”
Tactica Int’l, Inc. v. Atl. Horizon Int’l, In¢.154 F. Supp. 2d 586, 606 (S.D.N.Y. 2001)
(quotations and citatior@mitted). Nevertheless, “a former employee may not be enjoined from
soliciting his or her former employer’s customers whbeeertames and addresses of potential
customers are readily discoverable through public sourdeg.Mar Co. v. C.R. Seasons Ltd.,
907 F. Supp. 547, 557 (E.D.N.Y. 1996jtations omitted)but see Haberl88 F.3d at 46
(“Numerous cases applying New York law have held that where, as here, it waliffidoét to
duplicate a customer list because it reflected individual customer prefereadessecret
protection should apply(titations omitted)).In parsing theustomer lisissue courts examine
wheter the solicitation of an employer’s customers constitutes the “product of cesuary”
or coincidence, as opposed to “a physical taking or studied copygimgydcterizing the latter as

“not necessarily [] a violation of a trade secret, but as aniegseigreach of trust and confidence

while in plaintiffs’ service.” Leo Silfen, Inc. v. Crean29 N.Y.2d 387, 392 (Ct. App. 1972)
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(citations omitted) Generally however, tr@ne qua nomf whether a customéist constitutes a
trade secrdies in whethe“the customers are readily as@inable outside the employer’
business as prospective users or consslimiethe employes services or products,” or, by
contrast, “the customers are not known in the trade or are discoverable onlyaloydexary
efforts [and the] customers’ patronage had been secured by years of effort angdiagverti
effected by the expenditure of substantial time and monlely.dt 392-93. Whereas the former
circumstance will nosupporttrade secret protectipm the latter sitation, “courts have not
hesitated tgrotect customer lists and files as trade secrétk.(citations omitted)see also
Integrated Cash Mgm§&ervs, Inc. v. Digital Transactions, Inc920 F.2d 171, 173 (2d Cir.
1990) ([A] trade secret can exist in@mbination of characteristics and components, each of
which, by itself, is in the public domain, but the unified process, design and operatiormciof whi
in unique combination, affords a competitive advantage and is a protectable secrahfj(quot
Imperid Chem. Indus. Ltd. v. National Distillers and Chem. CoBd2 F.2d 737, 742 (2d
Cir.1965) (quotations and citation omitted)).

With regard to the second way in which an employer’s interests may legitiraagtiin
a noneompete clause, such as the one at issue here, courts recognize employersiterasks
in protecting themselves froncdmpetition by a former employee whose services are unique or
extraordinary.” BDO SeidmamO3 N.Y.2d at 389 (citation omitted). “[T]he question of whether
one’s sevices are unique is caspecific,”USI Ins. Servs. LLC v. Ming801 F. Supp. 2d 175,
189 (S.D.N.Y. 2011), and the crux of the inquiry is whether the services rendered by a given
employee are “not simply of value to the employer, but [] may also trudaideo be special,
unique or extraordinary,Ticor Title Ins. Co. v. Coheril73 F.3d 63, 70 (2d Cir. 1999). Such

unique services tend to be found in “categories of employment where theesexme dependent
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on an employee’s special talents,” such assizians, professional athletes, actors and the like.”
Id. TheTicor court went on to discuss cases where unique services had previously been found,
such as where an acrobat performed a specific act or where a journalist wrotedaaties for
the daily pressld. at 71. And while it is not required that an employee “should be the only
‘star’ of his employer, or that the business will grind to a halt if the employeesgal., being
of key import or valuavill notautomaticallyrender one’s serges unigue within the meaning of
this limited exceptionSee, e.gDataType Int'l, Inc. v. PuziaZr97 F. Supp. 274, 283 (S.D.N.Y.
1992) (“It cannot be said that DataType is exposed to special harm because of theatuice
of Puzias servicesPuzia is a salesman. To be sure, he is a very good salesman; but there is
nothing unique about the nature of his services.”).

Finally, “[e]Jven where . . . there is no showing that a former employee has obtained a
competitive advantage through the misappropriation of confidential customer itirmathat
the employee possessed unique or extraordinary abilities, the emgel@ayes fa legitimate
interest in preventing former employees from exploiting . . . the goodwill oéatdr customer,
which had bee created and maintained at the employer’s expense, taileyer's competitive
detriment.” Scott, Stackrow & Cp9 A.D.3d at 806 (quotinBDO Seidman93 N.Y.2d at 392).
This employer interest, however, will not be construed as legitimate if temaot/“seeks to bar
the employee from soliciting or providing services to clients with whom the emphleyes
acquired a relationship through his or her employment or if the covenant extendeitalpers
clients recruited through the employee’s independgatts.” Id. (citation omitted).

Here, BioScripasserts that all three of the aforementioned legitimate interests are met,
contending that (1) the information Poller sent to her personal email accounutedstade

secres; (2) Poller’s qualitiess a salesperson renderedsewices unique; and (Bpller
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absconded with BioScrip’s goodwill, exploiting it on behalf of her new company, ABW.
contrast, AOM argues thét) the information obtained by Poller was not protectable as a trade
secret; (2) Poller is not a “unique” employee in the legal semsk3) the overbreadth of the
agreement nullifies any legitimate interest it may have in protecting BioScrgtsnear

goodwill.

As noted, in determining whether material warrants trade secret proteatny dik
courts examine several factors, including the way in which the informatiorreetsd,
compiled, and accessed within a given business. And while customer listsriwesdarily
trigger trade secret protection, where information isymedt at great expense and effort by an
employer, and includes n@ublic aspects that are not easily replicated, trade secret protection
may attach.See, e.glvy Mar Co, 907 F. Supp. at 5567 (“[W]here a company’s customers are
not readily ascertainéy but must be cultivated with great effort and secured through the
expenditure of considerable time and money, the names of those customers arblprivaetdi
secrets.’(citations omitted)

BioScrip has raised an issue of material fact as to whetimepilations of its referral
sources (generally, doctors or nurses), together with corresponding patiegs, treatments,
dosages, insurance information, hospitals, and territory area are protectadniie getrets.

Poller and AOM highlight the puicly available nature of doctors’ names in defending the
accessible nature diie¢ materials at issue, contending that such availability eliminates the
possibility of trade secret protectiofee, e.gHaber, 188 F.3d at 44 (“The Magistrate Judge
concludel that the list otompanieso whom North Atlantic’s TMI division sold was not a trade
secret. In this respect, the Magistrate Judge found that North Atlantrmohpdven that such a

list ‘could not have been developed by reviewing, among other public sources, tradeipuablicat
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available to anyone who availed himself or herself [of] such referencgeg)alsciGemmy
Indus. Corp. v. Chrisha Creations LtdNo. 04 Civ.1074RWS), 2004 WL 1406075, at *12
(S.D.N.Y. June 23, 2004yacated and remanded52 F.3d 1353 (Fed. Cir. 2006Price lists,
product samples and ‘marketing plans’ are all items that are not, as a maiter @fotected as
trade secrets(citations omitted) While practitioner informatioms certainly publicly available,
the onerous compilation of that information, through the expenditure of time, money, and labor,
and subsequent pairing of that information with patient records, preferences, andoude:ds
indeed rise to the level of a trade sect®te Haberl88 F.3d at 45 (“Bygontrast, the Magistrate
Judge determined that tidentities of individual contact peophath whom Haber dealt while at
North Atlantic or TMI were protectable trade secrebe Magistrate Judge began his analysis
for this second conclusion by determining that information on specific contact peapieotva
readily availableto others in the industryThat is, Haber generated the list of specific contact
people—the people who required the customized technology produced by TMI and North
Atlantic’s TMI division—over the fifty years he had worked in the industry, more than half of
which he spent at TMI.lemphasis in origina))

Here, BioScrip has raised a triable issue of fact as tm#mner in which records of
referral sources and patients were olad, developed, and maintained—and, consequently, as to
the effort expended in dayrso. For example, Saracco explaiimetis depositiorthat BioScrip
would helpits salespersonsdentify the specialists in a territory, because there’s a very narrow
group of specialty kinds of doctors that would prescribe these therapies.” (Ex. 41, at 81:11-14.)
Saracco also noted that BioScrip itself would sometimes purchase informatipectadtges,
purchase physician lists, or pay to attend national meetingméerences as a way in which to

contact practitioners.Id. at 81:18-82:19.) Moreover, even though such conferences or
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physician lists might be available to BioScrip’s competitors through similar asgBioScrip
expended time, money, and effort in&@htng those lists, cultivating relationships with given
doctors, and creating databases that listed information such as “customeu$itemer
referrals, revenue, profitability, margin analysis, therspgeific reports for drugrescribed
type of acces—in the case of IVIG, whether it's intravenous IVIG or subcutanedhs-rames
of the referral sources, the managed care contract that applies to each of the patient
pricing.” (Id. at 77:18-78:4 (Saracco discussing his conception of the meaning of “confidential
information” as defined in the RCA).) Poller hersadimits that on a given compilatioha
sales commission repdhat includes—in addition to a doctor orrséls name as a referral
source—a patient’s name, when a patient started, wésdyiindoeganservice, together with a
doctor revenue code, therapy type, revenue class, nursing tygetarabsociated revenue,
nothing other than the referring practitioner’'s name is pubfeelx. 37, 278:3-21 (discussing
Ex. 15).)

AOM and Polér argue that since all of the confidential patient information doave
beengleaned fromapproaching doctors or other practitioners through publicly available sources,
it is, a fortiori, nonprotectable as a trade secr&toreover, they add that todlextenthatsuch
compilations reflect patient preferences or statuses, such information couitut®ns
“remembered information,” which, even where it refleg@géecific needs and business habits of
particular customers|,] is not confidentialTacticalnt’l, 154 F. Supp. 2d at 607 (quoting
Catalogue Serv. of Westchester, Inc. v. Heh@y A.D.2d 783, 784 (2d Dep’t 1985) (quotations
andcitations omitted))see alsd_evine v. Bochnerl32 A.D.2d 532, 533 (2d Dep’t 1987) (“The
use of information about an employer’s customers which is based on casual memobry is

actionable.”(citation omitted). BioScrip, however, has raised a triable issue of fact on the
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mannerin which such information was gathered, the effort expended in doing so, and the
resultantvalue of the compilation thereofee Defiance Button Machine Co. v. C&C Metal
Products Corp.759 F.2d 1053, 1063 (2d Cir. 1985) (“A customer list developed by a business
through substantial effort and kept in confidence may be treated as a tratde@sd@rotected at
the owner’s instance against disclosure to a competitor, provided the informatioihsdst
not otherwise readily ascertainable.” (citations omitted)). Accordifgs$t because referral
sources may be found through public channels does not negate the effort potentially expended i
cultivating thosesources. Moreover, if the cited exhibits are any indication, the statuswvefima gi
patient, as associated with a given doctor, within a list of hundreds, may not be the product of
“casualmemory” as Poller and AOM argu@ddditionally, BioScrip has raised an issue of
material fact as to the treatment of such information as confidential within the mpm@ae,
e.g, Ex. 37, at 330:20-331:9 (Poller discussing how she was the only pathaceess to her
particular referral and patient list and noting its password protection); Ex. 420&udting that
“substantial measures” are taken by BioScrip to keep its “confidential iafmmconcerning its
customers and referral sources ségret

Thus, BioScrip has raised a genussgie of material fact as to whether its information
concerning patients, referral sources, and treatments, constitutes a trajeasehe record
reflects that (1) the compilation of the information is larggdgcific to the home infusion
business; (2) only certain employees have access tustemer files, records, and insurance
information cited by Saracco as confidential; (3) BioScrip secured saidhiaion on a
passwordsrotected database; (4) the infation, as compiled, in the hands of competitors very
well may constitute a expeditious, surefire way to target referralegiuf®) BioScrip expended

time, labor, and money in developing the compilation of referral sources; and (6) the
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information, whik in some ways publicly available in the sense that practitioner names are
public,is not necessarily easily duplicable or attainable in the form that BioSciipama it.

See, e.gDoubleClick Inc. v. HenderspiNo. 116914/97, 1997 WL 731413, at *4-5 (N.Y. Sup.
Ct. Nov. 7, 1997) (discussing the Restatement of Torts, § 757, comment b factors applied by
New York courts in determining whether information is worthy of trade seartgqbion). And
while AOM and Poller argue that if the information is proprietary or confiderttia

confidential to the HIPAA-protected patients, but not to BioScrip, these two ca&sg@rinot
necessarilynutually exclusive. While the information concerning patient treatment and
insurance information is surely confideh to those patientsnplicated,this fact does not negate
the potential proprietary interest BioScrip may have “in safeguarding theth Wwas made [its]
business successful and to protect [itself] against deliberate surteptiiommercial piracy.”
Reed, Roberts Associates, Inc. v. Straup?hN.Y.2d 303, 308 (Ct. App. 1976). Accordingly,
BioScrip may have a legitimate interest in maintaining its trade secrets, which mayjurstify
the RCA.

BioScrip also advances alternative justifications for the R6&mely,(1) that Poller is a
“unique” employee, who, as a professional, provides extraordinary services #mal (2)
protection of the goodwill of BioScrip’s business, which is inextricably tietsteelationships
with its referral sources an@fpents. As for the first of these additional justifications, while
Poller is clearly a highly successful salesperson, her services areque oniextraordinary in
the way in which an artisan’s or performer’s services may be; instead réneeeely of “high
value” to her employerSee Quandt's Wholesale Distributors, Inc. v. Giardi8iv A.D.2d 684,
684 (3d Dep’t 1982) (“Nothing more is claimed by plaintiff than that defendant Goavehs a

very effective and wellrained salesman, familiar with jpiiff's customers and business
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methods. This may tend to establish that he was ‘of high value to his employer§ natoe
establish his services as unique.” (quotations and citation omitfEw)yefore, Poller’'s so

called “unique” abilityto cultivae referral sources is not unique in the legal sense, and thus, does
not constitute a legitimate interest that could justify the R@4 for BioScrip’sinterest in its

referral sources and patients’ goodwill, tdesire to protect its goodwill that it fostered with
customers constitutes a legitimate business inter&slR, 626 F. Supp. 2d at 3{@itation

omitted) In many ways“the goodwill of the salesmantelationship with the customer is to a
degree an asset of the employeEcolab, Inc. v. K.P. Laundry Mach., In6é56 F. Supp. 894,

899 (S.D.N.Y. 1987). For example, even where the goodwill is developed by the salesperson,
that development “is done for the benefit of the employer under a duty of loyalty estdm

for compensation paid the salesman by the employetd. Where, as here, the salesperson
develops continuous relationships over the course of working for an organization, those
longstanding relationships “can be reasonably viewed as legitimate priperésts of the
employer which are entitled to contractual protection so long as the protective toaraof
reasonable scopeld.

In sum, although Poller’'s success as a salesperson does not render her “unique” in the
sense that her value could justify the mampeteand nonsolicitation aspectsfahe RCA,
BioScrip’s interest in maintaining what are potentially protectable tradetseo its customer
goodwill are both legitimatelt is axiomatic, however, that n@ompete clauses and ron
solicitation provisions,\en where protecting legitimate interests, must be reasonably limited
both temporally and geographically in order to withstand judicial scrutinyaasmableness will
not be found where restrictive covenants act to unreasonably limit trade and burden an

individual’s livelihood. SeeEmployment Law, Practitioner Treatise Series, Vol. 2, § 8.9 (2009
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4th Ed.) (“A covenant not to compete must be reasonable in duration, activity, and geographic
limits in order to be enforceable.”).

Here, the norcompete pdron of the RCA purported to limit Poller from selling or
participating in the sale of IVIG products for one year in her “Territomth thatterritory
defined as the New York Metropolitan Area, including Bronx, Kings, New York, Gajead
Richmond counties, and Long Island, constituting Nassau and Suffolk counties. Thisaestri
was to remain in place for one yeaourts have routinely held that limitations of one year,
when coupled with corresponding geographic limitaticas, be reasonablé&eg e.g, BDO
Seidman93 N.Y.2d at 393 (upholding a restraint limiting Defendant from serving BD@tglie
for 18 months in the limited geographic area of Buffalo as reasonBhalignkill Veterinary
Equine v. CangelosiL A.D. 3d 856, 858 (3d Dep’t 2003) (upholding three-yeamié-
restriction on practicing equine veterinary medicine where the geograpstattion was
narrower than veterinarian’s service area and the covenant only prohiitedm practicing
her specialty, rather than from praatig at all);Mattern & Associates, L.L.C. v. SeidéV8 F.
Supp. 2d 256, 266 (D. Del. 2010) (“The court notes at the outset the reasonable nature of the
100-mile geographic limitation and twgear duration imposed upon Seidel by this provision.”
(footnoke omitted). Here, as BioScrip points out, Poller is not prohibited by thecoompete
clause from working in a similar capacity for AOM as she did for BioSshp is prohibited
from doing so onlyvithin New York and Long IslandAOM also provides seises in New
Jersey an@€onnecticutPollertherefore presumably could hasempeted with BioScrim those
markets during the one-year prohibition periéddcordingly, as the nomompete aspect of the

RCA is limited in duration and geographic scope, & reasonable limitation given the

20



legitimate business interests BioScrip maintained in its confidentialitynéomnation
potentially protectable as a trade secret.

Secondihe RCA also purports to limit Poller’s ability to solicit any employee or
contractor from leaving BioScrip, or engage in any business-related wauoaton or
solicitation for the purpose of inducing a BioScrip customer to cease doingssigiitie
BioScrip or displacing BioScrip as a service provider. While courts havenieedghe
legitimate interest that companies maintain in safeguarding their goedanilinterest that may
properly be safeguarded through a reasonable non-solicitation provision in an RCA—such
provisions will be “considered overbroad if the former employee had not personady seose
customers before and if the individual had never represented the firm’s goodiwdke
customers.” Employment Law, Practitioner Treatise Series, 8 8.10 (footmoittsd)).
Moreover, “[a] restriction also may not include customers who were servedeotlisi
employee’s period of employmentldl.; accord Scott, Stackrow & Cp9 A.D.3d at 806 (“A
covenant will be rejected as overly broad, however, if it seeks to bar the eefrlmye
soliciting or providing services to clients with whom the employee never adquieationship
through his or her employment or if the covenant extends to personal clientsecettirough
the employees independent efforts(titation omitted). Here, though limited temporally @4
months, the noseolicitation aspect of the agreement purports to prohibit Poller from soliciting
any BioScrip client or referral source, regardless aétivr her relationship with thelient
predateher employment with BioScripThis type of overbreadth is disfavored by courts,
espe@lly given the vital employee interesissociated with establishing a livelihodd/here
courts find restrictions to be unreasonable, however, they may “blue pencil thentdeena

restrict the term to a reasonable [] limitati@md grant partial enforcement for the overly broad
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restrictive covenant.'Unisource 196 F. Supp. 2d at 277Ugtations and citation omittedyee
also BDQ 93 N.Y.2d at 395 (“The time and geographical limitations on the covenant remain
intact. The only change is to narrow the class of BDO clients to which the covpphes.a
Moreover, to reject partial enforcement based solely on the extent of ngeesssaon of the
contract resembles the nadiscredited doctrine that invalidation of an entirgtnietive covenant
is required unless the invalid portion was so divisible that it could be mechanaadhed, as
with a ‘judicial blue pencil.” The Restatement (Second) of Contracts rejeetiedgill
requirement of strict divisibility before a covenant could be partially eatord@hus, we
conclude that severance is appropriate, rendering the restrictive covenaiiy ganrforceable.”
(internal citations omitted)).

Here,in light of BioScrip’s aforementioned interest in maintaining client goodthd,
24-month norsolicitation restriction maindeedbe valid if limited to those client-relationships
that Poller developed while in BioScrip’s empldyee e.g, USI Ins. Servs801 F. Supp. 2d at
188 (rejecting argument that 24-month remlicitation provision for insurance salesman was
unreasonable and citing similar cases in insurance industry maintainir2gikenth
restrictions). The Court will not, however, enforce the nsolicitation aspect as written,
regardless of BioScrip’s legitimainterestn maintaining its goodwill, because limit Poller
from soliciting those clients she developed on her own, or before her employmento@tripBi
would beper seunreasonable.

2. Undue Hardship and Public Policy
Even where a company’s intergsire legitimatand reasonably protected by a restrictive

covenant, courts will decline to enfonastrictive covenantehere thg impose an undue
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hardship or are deleterious to public policiaets which Poller and AOM contend militate
against enforcemeihere.

Poller argues that because sha &3yearold woman who “has spent the majority of her
professional life as an IVIG salesperson in the metropolitan New YorK gred&RCA imposes
an undue hardship. The Court disagrees. With thesaleitation clause limited to those clients
that Poller developed during her employment with BioScrip and theompete clause limited
to the New York metropolitan area and temporally by one year, Poller is not unadbned.
Even under the terms of the agreement, she is not precluded from selling IVI@ TelMsey,
Massachusetts, Connecticut, Rhode Island, and other neighboring states. More@rezo&dl|
presumably solicit novIG clients, provided that those clients were not those that she
developed relationships with solely during kerployment wittBioScrip. Additionally, Poller
repeatedly stated that many of tieéationships with doctors she solicited at BioScrip predated
her employment there. Accordinglye RCA’ssolicitation limitations, sdong as they are only
applicable to those clients or referral sources developed exclusively atiBjo@mild not work
to preclude Poller from earning a living. id alsoundisputed that Poller’s current employment
agreement with AOMncludes a provision entitling Poller to her base salary of $160,000, even
in the event of an injunction barring Poller from working for A@Mall (Ex. E3,at 1 9)
CompareUSl, 801 F. Supp. at 190 (“Although the parties do not specifically focus on undue
hardship, as noted above, USI is not seeking to preclude Miner from working as ancesuran
producer for IOA. USI instead seeks only to preclude Miner from soliciting ocseg\former
USI clients. USI does note, however, that Miner's employment agreemanQiitguarantees
him a salary and an equity stake in the business. Accordingly, the Court findsstipabng

favors USL.”),with Elite Cleaning2006 WL 1565161, at *8-9 (finding a twear
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noncompetition agreement unenforceable where it restricted an “unskillekiéngoability to
earn a living, despite the fact that his former employer’s interest in “disirdextio®” was
“minor” and the former employee had received “no specialized training,” wéhigbly
compensated,” and had “not been shown to have been trying to take business away from [his
former employer] or to have caused that effect” (footnote omjttddjus, given its reasonable
temporal limitations, Poller’s ability to sell IVIG in neighboring gexqgric areas, and the
Court’s readingf the ron-solicitation clause as limitet those clients with which Poller
developed a relationship exclusively during her time at BioScrip, the RCA dogspuste an
undue hardship on Poller.

AOM and Poller also assert that the RCA'’s restraints are “injsiiothe public given
the nature of the business at issue,” namely, “the provision of home infusion therapgrits pa
with chronic ilinesses.” (Pl.’'s Mem. at 16.) According to Poller, enforcing the Rauld
“curtail the options presented to doctors and patients with respect to their choice of home
infusion therapy providers.”ld.; see alsaConsolidated Memorandum of Law in Opposition to
BioScrip, Inc.’s Cross-Motion, Dkt. No. 80 (“Pl.’s Rep.”), at 9 (“The true public pajiegstion
at issue here igatient choice. And the enforcement of the RCA against Poller would unduly
crib [sic] a patient’s ability to move to the provider of his or her choosing.”).) Poller and AOM
fail to advance any argument as to how or why patient choice is curbed bglespesson’s
restriction. Presumably patients are always free to contact their dantargifferent home
infusion referral if they are unhappy with their current provated those doctors’ awareness of
home infusion providers and alternatives cannot reasonably be construed as dependent on

continuous contact with Poller.
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3. Enfor ceability

Finally, Poller and AOM present several additioagjuments against enforceability,
including the supposed “drastic reduction” in compensation that Poller suffered iakbefv
the RCA'’s imposition.Pollerargues that changesttte conditions of her employment, in
concert with the unilateral imposition of the RCAnstituted an exploitative action on
BioScrip’s part, which took advantage of Poller’s lack of bargaining power as cedrpghat
of her employer.First, Poller argues that BioScrip “dressed up” the RCA “with claims that it
was offering continued employment and an additional week of severance in the event of
termination,” a “sales pitch [that] was &=l by the fact that BioScrip was simultaneously
imposing a new compensation plan that drastically reduced Poller’s earnings"M@h. at
15.) Second, Poller argues that “changes in the terms and conditions of Poller'sneemploy
after her executioof the RCA further militate against enforcement,” citing the aforementioned
reduction in compensation, the introduction of a cseBng initiative that Poller believed
jeopardized her relationships with her referral sources, the discontinuancployemmatching
within employees’ 401k plans, and an increase in healthcare preminmesponse, BioScrip
notes that Poller was given months to review the RCA with her attorney—a timg dinich
she interviewed for another job—and continued working for BioScrip for two years iratee w
of the RCA’s imposition, constituting sufficient consideration for the agraeni®emorandum
of Law in Support of BioScrip, Inc.’s Cross Motion for Summary Judgment, Dkt. No. 71
(“Def.’s Mem.”), at 22.)

First, the fact tht a restrictive covenant agreement is a condition of future employment
with a given company does not automatically render such an agreementeaartiv

unenforceableSee Ecolap656 F. Supp. at 898The other defenses fail. The fact that the
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employmat agreement with Ecolab was a condition of employment with Ecolab does not mean
that those were coerced, unenforceable agreementécieover, an awill employee’s

continued employment can constitute sufficient consideration to support an enfooossitzet.
See, e.gZellnerv. Stephen D. Conrad, M.D. P,@83 A.D.2d 250, 256 (2d Dep’'t 1992)
(“Because in awvill employment the employer has the right to discharge the employee (or, as
here, an independent contractor providing services under a similar arrangeviteat)t cause,
and without being subject to inquiry as to his or her motives forbearance of thas aghgal
detriment which can stand as consideration for a restrictive covenatatio(c omitted));see

also Gazzzoldraenzlin v. Wstchester Med. Grp., P.C10 A.D. 3d 700, 782 (2d Dep’t 2004)
(“Under thee circumstances, the plaint#fcontinued employment by the defendant until
December 31, 2002, constituted good and sufficient consideration for the restrictivarteyen
notwithstanding the at-will nature of the employment relationskigitdtion omitted); Research

& Trading Corp. v. Powe]l468 A.2d 1301, 1305 (Del. Ch. 1983) (“The Court finds there was
sufficient consideration at the time of the signing of the covenant t@guppenforceable
restrictive covenantAlthough Powell now alleges that the job was not as beneficial as he
thought it would be, that type of argument will not defeat the validity of the coveRantell

was told he would lose the position if he did not sign. It is inconsequential that the neanpositi
did not subsequently fulfill his expectations.”). Third, changes in compensation do not
necessarily bar enforcement restrictive covenaiee, e.gIDG USA, LLC v. SchupiNo. 10

Civ. 76S, 2010 WL 3260046, at *12 (W.D.N.Y. Aug. 18, 20i@)Kated in part on unrelated
grounds 416 Fed. App’x 86 (2d Cir. 201{)There is no dispute that IDG reduced Schupp’s
annual salary from that stated in the NCA. Schupp contends it is ‘hornbook law’ in N&w Yor

thatthis breach renders the restrictive covenants unenforceébteahe cases it cites in support
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do not apply New York law. . . . It has also been held that when an employer exersisighthi
to modify an at will employee’s contract by changing that eyg®’s terms of compensation,
and the employee chooses to remain in the employer’'s employ after beirepaufvisat
change, that employee is deemed to have acquiesced to the contract modifictadions
omitted).

In support oherposition that the totality of circumstances, including Poller’s “drastic
reduction in compensation” in the wake of the R€Auynsels against enforceabiliBpller cites
Iron Mountain Info. Mgmt. v. Taddewhere a court in the Eastern District of New York,
applying Massachusetts law, held thdt is well-settled under Massachusetts law that ‘[e]ach
time an employee’s employment relationship with the employer changes matewallghat
they have entered into a new employment relationship a new restrictive coveisabem
signed.” 455 F. Supp. 2d 124, 132-33 (E.D.N.Y. 2006) (citations omitadtdyation in
original). On that basis, thBaddeocourt declined to issue a preliminary injunction enforcing a
restrictive covenant, noting that significaanges to aeamployee’s rate of compensation or
sales area imposed subsequent to the signing of a restrictive covenant agnebere “far
reaching,” tend tosuggest that the parties ha[ve] abandoned their old arrangement and ha[ve]
entered into a new relationshipld. at 133 (quotations and citation omitted). Even if the Court
were to adopt this aspect of Massachusetts law, it does not appear from tHedaotdahat the
RCA was imposed as a bullying tactic to foReeller into accepting lower compensatidee
Renaissance Nutrition, Inc. v. Jarreito. 08 Civ. 800S, 2012 WL 42171, at *5-6 (W.D.N.Y.
Jan. 9, 2012) (“Defendants argue that the agreement is invalid because it was phoougéd t
coercion and overreaching. In support of this argument, theytoaeveral facts: it was

presented to them after an-ddy meeting; their roles, responsibilities, and compensation did not
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change after the agreement was signed; they were provided only one dayaratithey risked
demotion if they did not sign. . . . With no legal authority on point, this Court is not prepared to
rule, as a matter of law, that Renaissance’s actions were so inappropriateasmd w
invalidating the contract, especially given the unconvincing reasons provideddndBets.”).
And while the parties disagree as to the amount of compensation that Poller earnedan the t
years between signing the RCA and her resignasieeBjoScrip’s Counterstatement to
Plaintiff's Local Rule 56.1 Statement, Dkt. No. 78 (“Def.’s CSMF"), at | 78)Ctbiert is
inclined to agree with BioScrip that “Poller’s continued employment with BipSeithout
protest, for almost two years after executing the covenants belies aegtlyresnvenient
assertion that BioScrip’s purported reduction of her payfiisrsmehow vitiates the
Agreement.” (Def.’s Mem. at 23.) Moreovewhile BioScrip admits that it applied a firmide
change tats compensation structure in 2009 for its infustherapy sales force (Ex. B. at
156:20-157:17; Ex. 1), Poller has provided no evidence that the reduction in her total
compensation from 2007-2010 wiag result of the firswide changed compensation structure,
which did not necessarily “mean that Poller's commissions would decrease.” s(Diein. at
21.) Insteadthe commis®@n structure was altered to reward new business acquisition as
opposed to the maintenance of older referral sources. Accordingly, after theplaosgion,a
given sales representative’s commission depended on that “sales represerddtie& ancces
at obtaining new business.1d(; see als@&x. 1.)

Accordingly, the RCA is not unenforceable as a matter of law, as the circasstim
not suggest that Poller, as a victim of unequal bargaining power and limited otheyraemgio

prospects, was forced into an RCA and later subjected to a drastic alterdterrights as an
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employee.On the contrary, Poller took months to sign the agreement, consulted with her
attorney over its terms, ameémainedas an employee for nearly two years in its wake.
4, Breach of Contract Claims

Having determined that (1) there is an issue of material fact as to whetheriBmS
referral and patient compilations merit trade secret protection; (2) Bidssip legitimate
interest in protecting its customer goodwiB) (he non-compete and modified nswolicitation
clauses of the RCA are reasonable in duration and scope; and (4) public policy concems, undu
hardship, and the conditions surrounding the RCA'’s imposition do not nénshenforceable as
a matter of lawthe Court now turns to BioScrip’s argument that summary judgment in its favor
on its two breach of contract claims deriving from the RCA is warrantedsatttge.

First, with respect to the non-compete provision, if BioScrip ultimately is found to
pos®ss a legitimate trade secret interest in its patient and referral list compilationswitolle
have breached its terpizaving worked as an IVIG salesperson for a competitor in the same
territory where she worked as a representative for BioS&gzoml, with respect to the non-
solicitation aspect of the RCA, even recognizing BioScrip’s legitimate intergstdanstomer
goodwill, there remains an issue of material fact as to whether Pollehbdeties provision, as
the record presents conflictingrnativeswith respect to Poller’s knowledge and development of
referral sources prior to and during her time at BioScrip. As noted, Poller mamltlke chronic
care industry for many years, and some of her referral sources predateehatr BioScrip.It is
axiomatic that BioScrip cannot legitimately prevent Poller from cultivating and mangain
referral sources that predate her relationship iwiticcordingly, there remains an issue of
material fact as to whether Poller breached theswdicitation clause, as modified by the Court,

in soliciting various sources, as thas a genuine dispute as to the extenthichPoller knew
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certain practitioners whmo she solicited on behalf of AOM before her employment with
BioScrip. To summarize, while breach of the mmmpete is conceded, there remains an issue
of material fact as to its enforceabilyas BioScrip may or may not have a legitimate trade
secret interest in its referral sources and patieAtitionally, despite BioScrip’s legitimate
interest in protecting the goodwill of its referral sources through thesobeitationclause, there
is an issue of material fact as to the extemtvhichPoller solicited practitionenshom she knew
before her employment at BioScrguch that those indiduals could not legitimately be
construed as business assets of BioScrip.

Finally, asnoted, BioScrip also advances a breach of the non-disclosure portion of the
RCA (Count Il), whichprovides in pertinent part, that Poller was to “keep secret and rigtain
strictest confidence, and shall not use for [her] benefit or the benefit of otkerpt &
connection with [BioScrip’s business] and the affairs of [BioScrip], all confidieatid
proprietary matters relating to [BioScrighd [its business] learned by [Poller] . . . from
[BioScrip].” (Ex. 3 at 2.) Such confidential information is definedraer alia, “customers,
clients, suppliers, sources of supply and customer’lestsl “sales figures, contracts,
agreements, and undertakings with or wébpect to customers.’Id() Here, it is undisputed
that Poller sent some of the aforementioned information to her personabecmaihtfrom her
BioScrip accouat during the weekend of March 4-6, 2011. However, the extent to which she
used this information for her own benefit, or for the benefit of AOM, as proscribgte by
provision, remains a genuinely disputssue of material fact.Sge, e.gEx. C at241:5-242:14
(“The reason | have this was that so | just know the patients and know how thky ghau
know, be taken care of. And | have never used this; | have never shared information with

anybody.”); Ex. D at 115:9-116:8 (Dr. Jampolis noting in his deposition that AOM looked at
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Poller’s revenue as a salesperson before hiring her but not her customembrgeoiels, noting
thathe “would have heard if Judy or Ann [referring to Ann Martens, AOM’s director e§kal
took BioScrip information”); Ex. E at 154:16-23 (Sherri Bendbxecutive Vice President of
AOM, noting that she never knew of Rwlutilizing anything at AOM from her time at BioScrip
except her commission report); Ex. F at 131:5-23 (Ann Martens noting that she waseunfawa
Poller taking any BioScrip information for use at AOM and stating that she Roéler had
returned her phone and laptop upon her resignation from BioScrip).)

Accordingly, Poller's motion for summary judgment and BioScrip’s crosseman
Poller’'s declaratgr judgment act clainand on Counts | and #redenied.

B. Breach of Fiduciary Duties and Duty of Loyalty (Countsl|Il and 1V)

BioScrip asserts breach of fiduciary duty and breach of the duty of loyalty ocdaimtes
against Poller, alleging that Poller, while a BioScrip employee, misapatepiconfidential and
proprietary information from BioScrip, failed to disclose various sales oppoeito BioScrip,
securing them on behalf of AOM, wiped her computer with the aid of AOM’s Diretteales,
and attempteddtdivert business opportunities from BioScrip to AOM. Poller has moved for
summary yidgment on these counterclaims, arguing that BioScrip’s allegations invtilwesac
taken after she had already resigned from BioScrip

Employees owe duties of good faith and loyalty to their employers while cawying
their duties.SeeDoubleClick 1997 WL 731413, at *¢‘It is well-established in the law of this
state that an employee ‘is prohibited from acting in any manner inconsistemisvéfency or
trust and is at all times bound to exercise the utmost good faith and loyalty in tirenperte of
his dutes.” (citation omitted))accord Design Strategies, Inc. v. Dg\wd84 F. Supp. 2d 649,

659 (S.D.N.Y. 2005)aff’'d sub nom. Design Strategy, Inc. v. Davi€9 F.3d 284 (2d Cir. 2006)
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(“Under New York law, an employee owes a duty of good faith and {poi@his employer.”
(citations omitted)).These duties include those “corollary duties of an agent to disclose
information that is relevant to the affairs of the agency entrusted to him anchio fefm
placing himself in a position antagonistic to prancipal concerning the subject matter of his
agency.” Beard Research, Inc. v. KaiésA.3d 573, 601 (Del. Ch. 2010). Nevertheless, an
employee is not prohibited from “making arrangements or preparations to comibeteswi
principal before terminatmhis agency, provided he does not act unfairly or injure his principal.”
Id. (footnote omitted). Accordingly, while mere advisement to one’s clients of a fuiameed
departure from one’s employment would not constitute adbref loyalty or fiduciay duties,
the solicitation othoseclients while still employed would constituseich a breachSeeAm.
Fed. Grp., Ltd. v. Rotherber¢jo. 91 Qv. 7860 (THK), 2003 WL 22349673, at *8 (S.D.N.Y.
Oct. 14, 2003) (“There is no question that Rothenberg admsey of his clients of his
impending departure from AFG. This raises no issue of a breach of fiduciaryHthever, it
is also apparent that some of the clients were ‘solicited’ by Rothenberdnafannounced his
resignation, but prior to his actual departure from AFGee alsduane Jones Co. v. Burke
306 N.Y. 172, 188-89 (Ct. App. 1954) (“The inferences reasonably to be drawn from the record
justify the conclusior-reached by the jury and by a majority of the Appellate Divisttimat the
individual defendants-appellants, while employees of plaintiff corporation, datgtmpon a
course of conduct which, when subsequently carried out, resulted in benefit to themselve
through destruction of plaintiff's business, in violation of the fiduciary duties of gatbdafiad
fair dealing imposed on defendants by their close relationship with plainfifbi@iron.”).

A breach of fiduciary duty, and generally in tandem, gélty, “occurs when a fiduciary

commits an unfair, fraudulent, or wrongful act, including misappropriation of tradetsec
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misuse of confidential information, solicitation of employer’s customers beés®ation of
employment, conspiracy to bring about mass resignation of an employer’s keyeesplor
usurpation of the employer’s business opportuni§eard Researcl8 A.3d at 602 (footnote
omitted) Notably,these duties are “not dependapbn an express contractual relationship, but
exists even where the employment relationship-wilht Pure Power Boot Camp, Inc. v.
Watrrior Fitness Boot Camp, LLB13 F. Supp. 2d 489, 521 (S.D.N.Y. 20{ddations omitted)
While these duties, as a general rule, apply only to an employee’s perforoh&iacmpb as an
agent of her employer, the Second Circuit, and New York, fleatbgnize that “an employese’
fiduciary duty may continue after termination of the employment relationsiim.” Fed. Grp.
2003 WL 22349673, at *13 (citing cases). This duty may include “the specific duty not to divert
business in which a former employer has the requisite ‘tangible expettamtyhe duty not to
exploit to the former employer’s detriment specific information obtained durengrtiployment
that was either technically confidential or that was available to the fiduaiyrypecause of the
employment.” Am. Fed. Grp., Ltd. v. Rothenbed36 F.3d 897, 914 (2d Cir. 1998jtétions
omitted);accord Abraham Zion Corp. v. Lebp®93 F. Supp. 551, 569 (S.D.N.Y. 1984ff,d,
761 F.2d 93 (2d Cir. 1985) (“Harry Lebow was not bound by a contractual agreement to refrain
from disclosing information. It cannot be disputed, however, that an employee tasiaryi
duty that exists independent of any contract between the parties to refrain ffooosdact in
certain circumstances(titations omitted)

Given the nebulous nature of an industry based primarily on personal relationships that
develop between chronic care sales representatives and their referral, sbcace®te said
that BioScrip had an “ongoing,” “indefinite,” or “tangible expectancy” in‘thgsiness of its

existing customer baseSee, e.gAm. Fed. Grp., Ltd.2003 WL 22349673, at *15. Thus, any
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successful breach of fiduciary duty or duty of loyalgirris will necessarily derive from Poller's

alleged pilfering of confidential, proprietary information obtained in the courkerdBioScrip

employmentor her own and AOM'’s benefit. Accordingly, the Cofirst examinathe

documents Poller took from hBioScrip accouat and laptop.Theinformation Poller forwarded

herself is as follows:

Email 1: On March 1, 2011, Poller sent a-g8ge commission
report, listing her commissions, together with the patient name,
date the patient started treatment, whenpiditgent was billed, the
doctor revenue code, therapy type, revenue class, and nursing and
total revenue, from her BioScrip account to her personal email
account. (Ex. 15.) BioScrip contenttgat such information is
proprietary ancconfidential, and asush, thatits potential use by
Poller in her new employ was violative of her continuing fiduciary
duties to BioScrip. In response, Poller notes that BioScrip does not
consider commission calculation sheet data as “competitively
sensitivg” as it emailed hat same material to Poller aér AOL

email address “in the ordinary course” on May 26, 2011, more than
two months after Poller left the company.(Response of Judy
Poller and AOM to BioScrip’s Local Rule 56.1, Dkt. No. 81 (“Pl.’s
CSMF”), at 1 103.)

Emai 2: On March 3, 2011, at 9:08m., Poller sent an email from

her work account to her personal email, which constituted a
forwarded message from Sanford Werther on March 3, 2011
containinga 9page document titled “Judy Updates(Ex. 16.)

This documenincluded the referring doctor’'s name and telephone
number, the patient name, the referral date, the dosage and type of
care, patient insurance, the chronic care representative responsible
for the corresponding source and patient, and included a space for
extra comments(ld.)

Email 3: On March 5, 2011at 12:42 am., after she had sertter
resignation but before BioScrip was aware of it, Poller forwarded
to herself a February 17, 2011 email she had received from
Sanford Werther reflertg a patient refeed from Doctor Roger

W. Kula for IVIG infusion. (Ex. 17.)AOM and Poller admit that

the patient mentioned in that email was referred to AOM by Dr.
Kula in September 2011(Pl.’'s CSMF at § 117.)Poller asserts

that her relationship with Dr. Kula predates her BioScrip
employment. I¢.)

Email 4:On March 5, 2011at 12:57 am., Poller forwarded to her
personal account a February 4, 2011 email she had received from
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Stephanie Laplow, a BioScrip authorization specialist. (Ex. 18.)
While Poller asserts that the email does not contain information
respecting a new referral (Pl.’'s CSMF at | 118), the email reads, in
pertinent part, as follows:Attached you will find a new referral

for Gammagard Liquid. . . . Nursidlye been in contact with
Maria at HomecareSpecialist regarding this case. Please call
Maria to set up nursing visit . . . . Patient is cleared.” (Ex. 18.)

e Email 5: On March 6, 2011, Poller emailed Dr. Zarnegar
discussing information she needed for two patients before she
could schedule thenof IVIG therapy. In the email she also stated
as follows: “I am now working with American Outcomes
Management. | will provide superior service to you and your
patients. | have enjoyed working with you and | will continue to
make your patients a priority. (Ex. 19.)

e Email 6: On March 6, 2011, at 7:5Qmp., Poller emailed a nurse
who works with an inferlity group, concerning subcutaneous
gammaglobulin. In the email, Poller stated that she had “joined
[AOM]” and would “be providing superior service {daria’s]
patients.” (Ex. 20.) Polletlaimsthat the patients referred to in
the email were not BioScrip patients, but instead, were new
patients she was soliciting on behalf of her new job with AOM.
(Ex. 37 at 288:7-289:3.)

e Email 7:0n March 8, 2011, after Poller had officially begun work
at AOM, Poller emailed one Dr. Scelsa and sent him an Intake
Form and an IVIG order form, presumably for a new patient
referral. (Ex. 21.)

As discussed, Poller’s resignation letter is dated March 4, 2011, but she did nthaiace
resignation in the mail, vieedEx until March 5, 2011.No one at BioScrip, save her intake
employee, learned of her resignation uktdrch 7. (Ex. A at 77:19-78:21.) Thus, up until she
mailed her resignation on Saturday, March 5,12®oller was subject to all t¢andard
fiduciary duties and duties of loyalty owed to an employer by an empl&aardingly, Emails
1-4 were all sent to Poller's personal account before her resignatigh respect to Emails 1
and 2, the commissiaeport and patient list, Poller’s position is that BioScrip emplogées
workedfrom their personal computers, atightsuch lists were routinely exchanged and were

treated as confidential. Additionally, Poller contends that she never had anpmtérgharig
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confidential patieninformation with AOM. GeeEx. C at241:5-242:14 (“The reason | have

this was that so | just know the patients and know how they should, you know, be taken care of.
And | have never used this; | have never shared information with anybody.”).) sBleeldb

that the forwarding of tleefour emails did not constitute an active effort to undermine BioScrip
while working with AOM. Yet, the record does suggest that Poller intended to utilize the
information to some exié in her new capacity as an AOM employee. For example, in
describing Email 3, Poller, during the preliminary injunction heaemrglained that she sent the
information to her personal email because “I wanted to have information—I wanted to know
information just about the doctors that I, you know, that | had brought in.” (Ex. 37 at 108:19-
21) Similarly, with respect to Email 4, Poller noted that she forwarded the infomaeauip so
thatshe would have access to information regarding her referralesoufd. at 110:18-19 (“I

was not interested in any particular patients, just my doctors.”).)

Thus, despit®oller’s protestations to the contrary, there is at least an issue of material
fact as to whether she utilized some of the information in Erhalls-information, some of it
confidential, which she procured solely as a result of her employment withripi@8d sent to
herself in the week leading up to her departure, arguably in preparation for her newn @bsiti
AOM. For example, all parties agree that the patient mentioned in Email 3 beca@dlan
patient in September 2011. Moreowée record reflects that at least some patients were
switched from BioScrip to AOM in the wake of Poller’s resignation, and that fraisents were
initially unaware of th@roviderchange oconfusedoy it, suggesting that some of Poller’s
referral sourcegperhaps referral sources whose information was memorialized in Emails 1-4,
may have moved with her to AOMFor example, in an email sent from Poller to Maggja

Clarke, an AOM Patient Care Manager, on March 21, 2011, Poller wrote, concerning recent
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referrals from three doctorshose names appear on the list in Ematltds very important not

to call the patients until you speak with me. Many of my referrals are bamgjttoned from
BioScrip. These MDs trust me to handle these patients. However, most of them araraot aw
the MDs are changing companiesBEx( 26.) Similarly, in a March 22, 2011 email, Yvonne
Coble,an AOM team managgwrote “Judy aked me to send thisreail requesting her
patient’s [sic] not be contacted until she give [sic] the ok. Her patient]safg in the process of
transferring to AOM and most have not been notified yet.” (Ex. 27.) In that same gbla, C
wrote that sam daythat“Judy is requesting someone from Team C contact [redacted patient
name] and notify him of the transfer to AOM. Judy ask [sic] that you call herebedotacting
[redacted patient name].'ld() Moreover, on April 15, 201 Roller sent an enigo Bo
Sanderson, an AOM case manager, regarding a patient of one Dr. Brargimysician whose
information appears in Emait3and that patient’s switch to AOMSéeEx. 28 (I just came
from the clinic and spoke to Dr. Bronfin. Lilac,RN, will call pt. Around 2pm to tell her tbe M
wants her to go with AOM! | old [sic] MD we went out of our way to hire [redacted nurse
name] and she still does not want to change. | also told MD that Bioscrip ignore@ loed@®s
and most likely serviced her in Apri).)

Finally, it appears that there was some controversy at AOM with regard to the
transitioning of BioScrip patients to AOENd Poller's approach towards informing patients of
that transition. For example, Poller wrote to Sanderson concerning an aotgywhose
patient was transitioned to AOM before the physician had discussed the potenty@ ichan
chronic care servicer, stating:

In regard to patient [redacted patient name], | received an angry

note from Dr. Casarona today. | had asked you this morning to be
sure we do not proceed yet with auth. . . . Evidently Ashley had
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already gotten auth. | had advised the MD that the insurance was

good if he decided to treat the patient and transition her to AOM.

He sent me back an unfavorable message.PRlease be sure to

have the staff follow my instructions or | will have to hold off

sending new info in until they are to move forward.
(Ex. 29.) In response to this email, Sanderson noted the existence of miscommunication
regarding patient transitions, writing:

Judy, with the history of misfires on your pt's transition to AOM,

maybe it is time you hold the referral until the MD and pt. is “on

board” with the transfer. It is uncommon for AOM to “hold”

referrals. AOM is geared to move forward with a@ferrals as

soon as we get it into our system. With our different teams, it is

difficult to keep everyone in the loop because each case has some

type of extenuating circumstances.Mjith your physician’gsic]

personalities and the sensitivity surrounding your referrals, maybe

it is time, you only send the information when you have a definite

plan of treatment.
(Id.) In sum the record reflects @disputeof material fact as to the extent to which information
Poller sent to herself from her BioScrip agobin preparation for her departure to AOM was
intended for use in direct competitiaith BioScrip’s business, thus constituting a breach of
Poller’s duty of loyalty to BioScrip while in its emplogf. Delville v. Firmenich Ing 920 F.
Supp. 2d 446, 469 (S.D.N.Y. 2013) (“Defendant, however, has presented no evidence that
Firmenich’s confidential or proprietary information was used by Delvilleeteebt his
subsequent employers. Thus, Defendadtity of loyalty claim fails as a matter of law.”
(citations and footnote omitted)).

As for Emails 5 and 6, the correspondence does not appear to impbodidential

information that Poller obtained through her employ with BioScrip, as requirddderta

continuing fiduciary duty that survives resignation or termination. Accordiaghlypotential

use by AOM of information gleaned from the correspondence in Emails 5 and 6 cannot be said
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to have been procured in breach of Poller’s fiduciary duties or duty of loyailgrefbre any
claims BioScrip may have deriving from those duties will necessarily stem finearisEL4,
with respect to whiclthere remains an issue of material fact.

Therefore Poller's motion for summary judgment on Counts lll and IV is denied.

C. Computer Fraud and Abuse Act (Count V)

BioScripalso asserts @daim under th&€€omputer Fraud and Abuse Act (“CFAA")
againstPoller, alleging that she began work for AOM on March 4, 2011, and, without
authorization, utilized her BioScrip laptop and email throughout the weekend in contravéntion o
the CFAA. This claim lacks merit.

“The CFAA penalizesnter alia, unauthorized access to protected computers with intent
to defraud or cause damagd\exans Wires S.A. v. Sark-USA, 1166 Fed App’x 559, 561-62
(2d Cir. 2006)footnote omitted)citing 18 U.S.C. 8 1030(a)). Some courts have construed
“unauthorized access” to extend to access by empldgdabeir work computers and emails after
they have been terminated or resign8ee, e.gLVRC Holdings LLC v. Brekk&®81 F.3d 1127,
1136 (9th Cir. 2009) There is no dispute that if Brekka accessed LY&Raformation on the
LOAD website after he left the company in September 2003, Brekka would ¢tzrssad a
protected computer ‘without authorization’ for purposes of the CFARAIv. Sports Pub. Co.

v. Playmakers Media Co725 F. Supp. 2d 378, 385-86 (S.D.N.Y. 201@lI(parties agree that

if Pitta accessethe database after he left USmploy in 2006, he did so ‘without
authorization?); Hat World, Inc. v. KellyNo. Civ. S-12-01591, 2012 WL 3283486, at *6 (E.D.
Cal. Aug. 10, 2012) (“[T]he court concludes that plaintiff has stated a claim undefF#e I6y
alleging facts from which the court can plausibly conclude that defendantiexideis

authorized access by continuing to access information stored on company conmusenyers
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after his resignation.”)However, “[n]o language in the CFAA supports [the] argument that
authorization to use a computer ceases when an employee resolves to use the contparng
to the employer’s interest,” so long as that individual still technically posst#sseght of
computer access pursuant to his employRCHoldings 581 F.3d at 1133. In other words,
exploitative or disloyal access to an employer’'s computer will not rendemiagkgrermissible
access unauthorized withine CFAA’'smeaning. See Univ. Sports Pub. C@25 F. Supp. 2d at
383 (“[A]n employee with authority to access his employer’'s computensydes not violate
the CFAA by using his access privileges to misappropriatengtion.” (citing cases))

While the CFAA is primarily a criminal statute designed to combat hacking, it incdudes
limited privateright of action Seel8 U.S.C. § 1030(d) Any person who suffers damage or
loss by reason of a violation of this sectioaynmaintain a civil action against the violator to
obtain compensatory damages and injunctive relief or other equitable relidf€)applicable
statutory factor under which BioScrip asserts is claimasdelineated ig 1030(c)(4)(A)(i)(1):
“loss to 1 or more persons during any 1-year period . . . aggregating at least $5,000 in value.”
The statute defines “loss” as follows:

any reasonable cost to any victim, including the cost of responding
to an offense, conducting a damagsessment, and restoritig
data, program, system, or information to its condition prior to the

offense, and any revenue lost, cost incurred, or other consequential
damages incurred because of interruption of service....

® The Circuits are split on this issue, with the First, Fifth, Seventh, and Eleveotiit<i
interpreting “exceeds authorized access” as encompassing the situation wheréogaeemp
misuses informatiothat he wagechnically permitted to access, and the Fourth and Ninth
Circuits interpreting the statute narrowly. The district courts in the Sedocuit@re also
divided. See JBCHalings NY, LLC v. PakteNo. 12 Civ. 7555 (PAE), 2013 WL 1149061, at
*5 (S.D.N.Y. Mar. 20, 2013) (discussing split and adopting narrow approach based on plain
language of the statute).
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18 U.S.C. 1030(e). Courts have interpreted this piavi® limit lost revenue to those losses
attributable taan interruption of serviceSee, e.gNexans166 Fed. App’x at 562 (“As the

district court correctly recognized, the plain language of the statute tvsats\tenue as a

different concept from icurred costs, and permits recovery of the former only where connected
to an ‘interruption in service.(citations omitted) accord Civic Ctr. Motors, Ltd. v. Mason

Street Import Cars, Ltd387 F. Supp. 2d 378, 382 (S.D.N.Y. 2005) (“In the instant case,
Plaintiffs are seeking compensation for losifiis resulting from Defendargt’unfair competitive
edge and for their now wasted investment in the development and compilation of the database
information. However, neither of these kinds of losses are the result of comppaé@nent or
computer damageTherdore, they are not compensable ‘losses’ under the CFAA.”)
Register.com, Inc. v. Verio, Ind26 F. Supp. 2d 238, 252 n.12 (S.D.N.Y. 2000) (“Although lost
good will or business could provide the loss figure required under § 1030(a)(5)(C), it could only
do so if it resulted from the impairment or unavailability of data or systdins.good will

losses cited by Register.com are not the result of the harm addressed by §3)i3)(a)
(construing earlieversion of current statute)).

Here,BioScripalleges two kinds of damages stemming from Poller’s alleged
unauthorizedccess of her BioScrip laptop: (1) the March 5 use of Poller's computer to access
her BioScrip email to send BioScrip information reportedly pertaining to two nesnpat
referrals (Emails 3 and 4, mentioned above); and (2) the monetary expendituneslibgur
BioScrip in hiring a forensic expert to examine Poller’'s laptop after she pedpotwiped” it of
all information. With respecto Emails 3 and 4, even assumthgtPoller’'s use was
“unauthorized” within the meaning of the statute, the supposed lost revenue or business

associated with the two potential referrals in those emails cannot be Baiwktbeen caused by
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an interruption of service, as required by the plain language of the CFAA. $hmarthing
about the forwarding of Emails 3 and 4 that constitutes the “impairment or unaugilafiata
or systems.”Register.com126 F. Supp. at 252 n.12. Secdhwhder the caskaw interpreting
[the CFAA] from within this circuit, the costs of investigating security breaclhastitute
recoverable ‘losses,’ even if it turns out that no actual data damage or inderafgervice
resulted from the breachJniv. Sports Pub. Cp725 F. Supp. 2d at 3&@Citations omitted)and
it is clear thaBioScrip has provided evidence that it spent approximately $6,000.00 in its
retention of UHY Advisors FLVS. Inc., a company specializing in digitalrfsies and
eDiscoveryto “assist in aalyzing the laptop that Ms. Poller returned on March 7, 2011.”
(Saracco Decl. & 3 id. at Ex. 1) BioScrip contends that over the course of the weekend from
March 4 through March 7, Poller “wiped” her computer of tens of thousands of BioScrip
documents, in addition to forwarding BioScrip information to herself. (Pl.'s CSMAH3;%$ee
alsoEx. 37 at 222:6-226:1.) The reported “wiping” of Poller's computer, scrubbingvih@f
BioScrip contends constituted 30,000 documents, is presumably the ‘Elasssgsment” or
data restoration BioScrip advances dseasonable costgollectable under the CFAAThe
circumstances surrounding the transfer and deletion of this information, howeequastions
as to whether it fits within the ambit of the CKA

As noted, the CFAA only encompasses damages oassexiated withinauthorized
access of a computer. However, where an employee has certain access to a cosysién o
associated with hgob, that access will be construed as unauthorized whkimieaning of the
CFAA only where it occurs after the employee is terminated or resfges, e.gOrbit One
Commc'ns, Inc. v. Numerex Corp92 F. Supp. 2d 373, 385 (S.D.N.Y. 2010) (“[R]eading the

phrases ‘access without authorization’ and ‘exceeds authokgzedsto encompass an
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employee’s misuse or misappropriation of information to which the employee Waslgiven
access and which the employee lawfully obtained would depart from the plain ghehthe
statute.”) accord JBCHoldings2013 WL 1149061, at *§*“This Court finds the narrow
approach to be considerably more persuasive: When an employee who has liedragcass
to an employer’s computer misuses that access, either by violating tiseofeuse or by
breaching a duty of loyalty to the employer, the employee doeésxuded authorized access
act‘without authorization.”).

Here, Poller’s last day of work at BioScrip was March 4, 2011. She originallypé&dm
to resign from BioScrip that day, but returned to FedEx to maildsegmation letteralong with
her laptop and BioScrip phofi@n Saturday, March 5, 2011, having arrived too late in the
evening tasendher letter on March 4BioScrip received notice of Poller’s resigioat on
Monday, March 7, when it received her resigon letter, togethewith her laptop and phone.
As previously discusse®oller remained a BioScrip employee until she mailed her resignation
to her employer on Saturday, March 5, 2011. While March 4, 2011 was technically her last day
at BioScrip, a witten resignation that remains unsent cannot, alone, effesgignation Had
Poller written her resignation, never sent it, and continued to work at BioScrip yehhés
intentions prior to and while writing that resignation, she would not have resigned h@mposi
nor could any computer access associated with that BioScrip employment, wiiggblgt
disloyalor in breach of her RCA, have constituted an actionable wrong under the Ca&\her

access would have remained “authorized” within the mnggaof the statute SincePoller sent

® Poller's resignation letter to Saracco read as follows: “Dear Michael, §&ttjdease find the
Bioscrip computers, Blackberries and accessories. As of March 4, 2011, | hguedesy
position at Bioscrip Infusion. | have sent my outstanding expenses to Brenda Vaq@ixez.”
11.)
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her resignation letter to BioScrgtong with her BioScrip laptop, and thus, did not access her
BioScrip computer or email, or “wipe” that computer subsequent to the mailing of her
resignation, she did not violate the CFAA, as her access, though potentiaaldisia breach
of heremployment agreement, wasthorized within the meaning of the CFAA.

Accordingly,Poller'smotion for summary judgment d@ioScrip CFAA claim is granted.

D. Unfair Competition (Count VI)

BioScrip asserts an unfair competition counterclaim against Poller and AOM, contending
that Poller and AOM “misappropriated BioScrip’s labors, expenditures and gddd (mief.’s
Rep. 26.) The parties have cross-moved for summary judgment on this daimterc

“Common law unfair competition is faroad and flexible doctrine . [that] is adaptable
and capacious.”Barbagallo v. Marcum LLP820 F. Supp. 2d 429, 446 (E.D.N.Y. 2011)
(quotingRoy Export Co. Establishment v. Columbia Broad. Sys.6@@. F.2d 1095, 1105 (2d
Cir. 1982)(alteration in original) “The law of unfair competition in New York encompasses a
broad range of unfair practicesCA, Inc. v. Simple.com, In&21 F. Supp. 2d 45, 52 (E.D.N.Y.
2009)(citations omitted) And while the dctrine is flexible, it is not “limiess,” withits
“essence” beinghat the tefendant misappropriated the fruit of plaintiff's labors and
expenditures ypobtaining access to plainti§’business idea either through fraud or deception, or
an abuse of aduciary or confidential relationship.Telecom Intern. Am., Ltd. v. AT&T Carp.
280 F.3d 175, 197 (2d Cir. 2001) (quotations and citations omitted)also Delville920 F.
Supp. 2d at 470-7(citing cases) Even where a party benefits from anothee'search,
development, and labor, however, “absent some appropriation of an idea or knowledge in which
[the laboring party] had a property interest or a contractual arrangematmgrguch an

interest,” an unfair competition claim will not lid.elecom 280 F.3d at 198.
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First, the claim fails as to AOM, as there is no record evidencéisi
misappropriated—or wrongfully took—BioScrip’s “labors, expenditures, or goodwill.” Hven i
AOM benefited from Poller’s purported misappropriation, it did not play a role irigkiag,
other than to offer Poller a position in the first instance. Second, as for Polleqguitih@s
already determined that there genuine issues of fact as to whether Poller took confidential
information associated with her workth BioScrip—information that was perhaps
painstakingly compiled by BioScrip employeeand whether that information was utilized by
her to solicit referral sources and patients while at AOM. And while Rulgends that there is
no evidence of “bad fth,” as required by a successful unfair competition claim, the Court
disagrees. There is sufficieenidence, albeit circumstantial, that Poller, if she is deemed to have
misappropriated BioScrip’s labors, did so in less than good féaltle. circumstance
surrounding her departure from BioScrip, together wWightiming of her information
transmission, resignation, and alleged compwipe, areall those from which a reasonable jury
could infer bad faith. Accordingly, genuine dispubésnaterial fact@main with respect to
BioScrip’s unfair competition claim against Poller.

AOM also asserts an unfair competition counterclaim against BioScrip (Dk8INat
19 15456), contending that “BioScrip has engaged in unfair competition, violated industry
stardards and violated HIPAA by unlawfully using [patient health information] that was
provided by treating physicians solely for the purpose of patient cdce.at{ 155.) However,
there is no evidence in the recdodsupport this claim, nor does AOM oppose BioScrip’s motion
for summaryjudgment on these grounds. Thus, BioScrip’s motion for summary judgment on

AOM'’s unfair competition claim is granted.
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E. Misappropriation of Trade Secrets (Count VII)

BioScrip contends that Poller misappropriaBedScrigs trade secrets, impartifgOM
with a competitive advantage that it exploited upon Poller’s hirigjler and AOM have
moved for summary judgment on this claim.

“A plaintiff claiming misappropriation of a trade secret must prove that: (1) iepessa
trade secret, and (2) defendant is using that trade secret in breach of areaggre@mfiidence, or
duty, or as a result of discovery by improper meaelville, 920 F. Supp. 2d at 470
(quotations and citations omitted). With respect to AGMScrip’s claim suffers from the
same infirmity as Count V-namely,there is no indication from the record that AOM
misappropriated any of BioScrip’s proprietary information. AccordinglygPaihd AOM’s
motion for summary judgment on Count VIl is granted as to AOM. Regarding Rdller,
discussed, there is an issue of material fact as to whether the informatesrtdeid from her
BioScrip laptop was protectable as a trade secret. Similarly, there rentigmite as to
whether and to what extent she used this information once at Akbrefore, Poller and
AOM'’s motionfor summary judgmendn BioScrip’s misappropriation claim gganted as to
AOM, but denied as to Poller.

F. Unjust Enrichment (Count VII1)

BioScrip contends that Poller's misappropriation of BioScrip’s proprietaoyrdtion
unjustly enriched both herself and AOM, her new employer, at BioScrip’s exp&@dvl and
Poller have moved for summary judgment, arguing that (1) the claim is too attewitated
respect to AOM; and (2) BioScrip’s breamhcontract claims preclude such equitable relief.

“To prevail on a claim for unjust enrichment in New York, a plaintiff must estalil)

that the defendant benefitted; 2) at thaiqiff’ s expense; and 3) that ‘equity and good
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conscience’ require séitution.” Kaye v. Grossmar202 F.3d 611, 616 (2d Cir. 200@}tation
omitted). “To plead a plausible claim to relief on a theory of unjust enrichmemtjffgamust

show a causal nexletween a defendastenrichment and their own expense that goes beyond
mere correlation.”St. John’s Univ., New York v. Bolto#/67 F. Supp. 2d 144, 182 (E.D.N.Y.
2010) (quotations and citations omitted}.is true that unjust enrichment constitutes a “quasi
contract viable only in the absence of an enforceaksement between the parties governing

the subject matter of the disputdd. at 183. However, where there is a “bona fide dispute as to
the existence of a contract, or where the contract does not cover the dispute & péuniff

may proceed upoa theory of quasi contract as well as contract, and will not be required to elect
his or her remedies.”Zuccarini v. ZifiDavis Media, InG.306 A.D.2d 404, 405 (2d Dep’t 2003)
(citations omitted)accord Clark-Fitzpatrick, Inc. v. Long Island R. C80 N.Y.2d 382, 388-89

(Ct. App. 1987) (“It is impermissible, however, to seek damages in an action sounding in quasi
contract where the suing party has fully performed on a valid written agn¢etime existence of
which is undisputed, and the scope ofethclearly covers the dispute between the parties.”
(citations omitted)

Here, AOM and Pollecontendthatthe RCA, which BioScrip asserts valid, explicitly
encompassese core of BioScrip’s unjust enrichment counterclaim, and as such, bams @ncla
guasieontract. However, there remain issues of material fact as to the existence efly a¢ém
law for Poller’s actions. For example, if tildormationacquiredoy AOM is deemed unworthy
of trade secret protection, the non-compete provision of the RCA would be unenforcedble, a
would lack the requisite “legitimate interestRegardless of whether the information warrants
trade secret protection, howevielis possible that Poller and AOM benefited, at BioScrip’s

expense, from the use of theanhation and that equity and good coreste might require
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restitution. AccordinglyBioScrip’s unjust enrichment claim may stand in the alternative to its
contractual claims. Thus, AOM and Poller’s motion with respect to this coumiersl denied.

G. Tortious I nterference with Contractual Relations and Prospective Business
Advantage (Count 1 X)

BioScrip asserts clainfsr tortiousinterference with contractual relations and
prospective business advantage against Poller and AOM, conténaliriRpllerand AOM used
unfair or improper means in soliciting Poller’s former referral sources dmhiza Poller and
AOM havemoved for summary judgment on both the tortious interference with prospective
business interference claiamd the interference with ceattual relations clainthe latter of
which BioScrip has not contested.

To state a claim for tortious interference with prospective business advanibgw
York, “four conditions must be met: (1) the plaintiff had business relations with a thiy (23
the defendant interfered with those business relations; (3) the defendant aateddogful
purpose or used dishonest, unfair, or improper means; and (4) the defeadtihjured the
relationship.” Catskill Dev., L.L.C. v. Park Place Entm’t Corp47 F.3d 115, 132 (2d Cir.
2008) (Sotomayor, J.) (citations omittedgcord Kirch v. Liberty Media Corp449 F.3d 388,
400 (2d Cir. 2006fsame) “While a defendants commission of a ‘crime or an independent tort’
clearly constitutes wrongful mesansuch acts are not essential to find wrongful mea@atsKill,
547 F.3d at 13Zcitations omitted).The definition of wrongful means under New York ldoes
tendto include howeveltphysical violence, fraud or misrepresentation, civil suits and camin
prosecutions, and some degrees of economic presddaariex Corp. v. GMI, Inc140 F.3d

194, 206 (2d Cir. 1998) (quotations and citations omitted). Importantly, “[a] knowing breach of

fiduciary duty may also, if it satisfies the usual common lamelds, amount to a fraud or
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misrepresentation.d. (citations omitted)see also Friedman v. Coldwater Creek, Ja&1 F.
Supp. 2d 164, 170 (S.D.N.Y. 2008jf'd, 321 Fed App’x 58 (2d Cir. 2009)“(F]or Defendants’
interference to constitute the kinfl‘wrongful means’ that will support Plaintiff's claim for
tortious interference, one of the following must be true: (1) that conduct must amonnt to a
independent crime or tort; (2) that conduct must have been taken solely out of malig¢hatr (3
conduct must amount to ‘extreme and unfair’ economic pressure.” (citations omitiedyder
to prevail on such a claim, a plaintiff must “demonsttatth wrongful meansindthat the
wrongful acts were thproximate causef the rgection of the plaintiffs proposed contractual
relations.” State St. Bank & Trust Co. v. Inversiones Errazuriz Limit@d4 F.3d 158, 171-72
(2d Cir. 2004) (quotations and citation omittéeinphasis in original)

Here, Poller and AOM contend that BioScrip has failed to addnogeecord evidence
that points to improper means and the requisite causation. The Court disagrees. Adyrevious
discussed, there is an issue of material fact as to whether Poller breachedchaayfalty to
BioScrip in the appropriation of certain information around the time of her depaduareviork
there. Moreover, there is an issue of material fact with respect to whethemA®Roller
utilized this information to gain a business advantage, causing BioScrip tefegal sources
and patients. Since a knowing breach of fiduciary duty may constitute the wroregob
contemplated by a New York tortious interference with prospective economiatagealaim,
and given the issues of material fact surrounding AOM’s subsequent use of theatidar
procured by Poller from her time at BioScrip, the cross-motions on this aleideaied.

H. New York General Business Law 8 349 (Count X)

BioScrip contends that Poller and AOM'’s actions have violated New York General

Business Law § 349, arguitigat Poler and AOM have mistepatients into changing their IVIG
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service from BioScrip to AOM. In response, Poller and Aldemovedfor summary
judgment, asserting that New York’s General Business Law (“GBLEsdmt apply to private,
contractual disputes suels the one at issue here.

“Section 349 (a) of the General Business Law declares as unlawful ‘[d]exepts/and
practices in the conduct of any business, trade or commerce or in the furnismygehace in
this state . . . .””’Oswego Laborers’ Local 214 Pension Fund v. Marine Midland Bank, B2A.
N.Y.2d 20, 24 (Ct. App. 1995). Section 349 provides a private right of action for “‘any person
who has been injured by reason of any violation of this section,” allowing injunctietaied
damages, as well as reasonable attorney’s fdds(quoting N.Y. G.B.L. § 349[h]). To
establish grima faciecase for a claim of deceptive trade practices under N.Y. GBL § 349, a
claimant must allege that: ‘(1) the defendant’s deceptive acts were directesdatners, (2) the
acts are misleading in a material way, and (3) the plaintiff has beerdigsii@ result.””Gucci
Am., Inc. v. Duty Free Apparel, Li®77 F. Supp. 2d 269, 273 (S.D.N.Y. 2003) (citations
omitted). With respect to the “consumeriental” aspect of a § 349 claim, “[c]onsumeriented
conduct ‘need not be repetitive; or recurring but defendauts or practices must have a broad
impact on consumers at large Koch v. GreenbergNo. 07 Civ. 9600 (BSJ), 2008 WL
4450273, at *5 (S.D.N.Y. Sept. 30, 2008) (quothy. Univ. v. Continental Ins. C&7 N.Y.2d
308, 320 (Ct. App. 1995)). abduct will be said to have a broad impact wherever “the acts
complained of ‘potentially affect similarly situated consumer&d?” (quotingOswego 85
N.Y.2d at 26).In contrastwhere an alleged harm is associated with a private contractual
dispute,it will fail to fall within the ambit of § 349.See Guc¢i277 F. Supp. 2d at 273
(“Commercial claimants under 83#ust allege conduct that hasgnificant ramifcations for

the public at largein order to properly state a clain{citations omitted) As for the other two
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elements of this GBL claini[d]eceptive acts are defined objectively [ ] as acts likely to mislead
a reasonable consumer acting reasonably under the circumst&pagybla v. Chubb Corp.

574 F.3d 64, 74 (2d Cir. 2009) (quotations and citation omitted), and “[ijn addition, a plaintiff
must prove ‘actual’ injury to recover under the statute, though not necessarily pgbanmt
Stutman v. Chem. Ban@5 N.Y.2d 24, 29 (Ct. App. 2000) (citations omitted).

Here, BioScrip cites Poller and AOM'’s “repeated unsolicited telephone calisé as
“deceptive means” that have caused BioSgiigIG patients to switch their chronic care
provider to AOM. (Def.’'s Mem. at 38.BioScrip adds that the fact that it is not a “consumer”
does not bar it from recovery under the GBL, as “[bJusinesses indirectly injyideckptive
conduct, as well as consumers, are afforded a private right of actiontdigaidslent
businesses.”ld.) While BioScrip is correct that a GBL plaintiff need not be a consumer in
order to bring degitimate§ 349 claim, it ignores the requisite consummeented element of a
successful action under this statute. At its core, 8 349 is a consumer protectionvetathte
means the conduct at issue must be directed at consumers aSleege.gWiener v.
Unumprovident Corp.202 F. Supp. 2d 116, 120 (S.D.N.Y. 2002) (“The sale of a standard form
insurance policy has been held to constitute such consumer oriented conduct undeutthis stat
(citations omitted)).The type of harm alleged here is not one that fits within the ambit of § 349.
First and foremost, there is no record evidence that suggests that AONgesladtdidtation of
BioScrip’s patients constituted conduct directed at the consuming public at lisaggthing,
the alleged contact with patients was highly individualized and speS&iimilarly, there is no
suggestion that AOM had a standard approach to the consuming patient public at large.
Additionally, while BioScrip alleges in a blanket assertion that AOM and Palteacted

patients in a deceptive manner, engaging in unsolicited phone calls that involved miiiaioy
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there is no record evidence of such activity or patient confaxtordingly, this claim fails and
Poller and AOM’s motion for summary judgment on the § 349 counterclaim is granted.

l. Permanent Injunctive Relief

In its initial Answer, BioScrip asserted a counterclaim for permanent injunctive relief.
However, at this juncture, all partiappear taconcede that as Poller has been working for AOM
since 2011, the case now encompasses damages rather than injunctive3ekft.’s(Rep. at
29; Def.’s Mem. at 24 (“Finally, at this stage of the proceedings, BioScrip serking to
prevent Poller from working for AOM-+it is seeking only monetary damaggs.”

Accordingly, Poller and AOM’s motion for summary judgment on this claim istgda

J. Punitive Damages

Finally, BioScrip assertdit punitive damages are warranted in this cas®ending that
Poller and AOM’s conduanay justifysuch a finding. Poller and AOM have moved for
summary judgment on this claim, asserting that no reasonable jury could fiticeihabnduct
was “grosswanton, or willful,” as required under New York law.

It is well settled that “[t]o obtain punitive damages in ordinary tort actions, a New York
plaintiff must show that the defendant committed a tort under ‘circumstancesavatygn or
outrage, such as spite or ‘malice,” or a fraudulent or evil motive on the part of ¢melaet, or
such a conscious and deliberate disregard of the interests of others that thé roaydue called
wilful or wanton.” Barbagallg 820 F. Supp. 2d at 448 (quotiRgozealik v. Capital Cities
Comnt'ns, Inc, 82 N.Y.2d 466, 479 (Ct. App. 1993)). Punitive damages are designed to
“punish the tortfeasor and to deter th[e] wrongdoer and others similarly sittatedchtlulging
in the same conduct in the futurdd. (quoting Ross v. Louise Wise Servs., Ji&N.Y.3d 478,

489 (Ct. App. 2007fquotations omitted) “It is not essential that the plaintiff allege a pattern of
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conduct directed at the public in general to assert a claim for punitive dam&ges.Powey

813 F. Supp. 2d at 5Z6itations omitted) However |t is “necessary to allege fraud that is
founded upon sth moral indifference as to be ‘aggravht®y evil’ or to be demonstrative of a
criminal indifference to civil obligations.Rush v. Oppenheimer & Cdnc., 596 F. Supp. 1529,
1532 (S.D.N.Y. 1984). In sum, “[t]he conduct for which courts generally award punitive
damages is that which is “close to criminalityeing variously described as ‘utter recklessness,’
‘reckless and of a criminal nature,” ‘wantor malicious,” and ‘gross and outrageou$tbai
Bank, Ltd., New York Branch v. JosNb. 85 Civ. 5005 (MJL), 1989 WL 168088, at *4
(S.D.N.Y. Aug. 29, 1989(citations omitted)

Here, even if BioScrip ultimately prevails on aflits remaining counterclaims, there is
no record evidence from which a jury could reasonablythatl Polleis or AOM'’s actions
exhibited such utter recklessness as to wapanitive damages. At most, Poller has breached
her fiduciary obligations to her former employer, permitting her new employerfairly and
unjustly benefit from BioScrip’s labors. And while Poller violated her HIPAAgatiions if she
indeed shared patient information with AOM, as alleged by BioScrip, there is no evidenc
suggest that patientsene harmed, received deficient care, or had their information circulated or
published beyond their chronic care providers. Poller's conduct may have been questionable and
harmful to BioScrip’s businessewnertheless, punitive damages are limitethe most egregious
of cases. Ad here, at most, BioScrip has suffered the ill effects of several business cts, w
can be remedied by compensatory damages.

Accordingly, Poller and AOM’s motion for summary judgment on the remedy of

punitive damages is granted.
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V.  Conclusion

For the foregoing reasons, the parties’ motions for summary judgmenmbatedyin part
and denied in part:

Poller's motion for summary judgment and BioScrip’s cross-motion on Poller’s
declaratory judgment claim are DENIED.

Poller'smotion for summary judgment on the enforceability of the RCA; breach of
contract(Counts | and Il); breach of fiduciary duty and the dutiogélty (Counts Ill and V)
unfair competitionCount VI) misappropriatiorof trade secret€Count VII); and unjust
enrichment (Count Vllixlaims is DENIED.

AOM’s motion for summary judgment dheunfair competition (Count VI) and
misappropriation (Count VIiglaims is GRANTED; and AOM'’s motion for summary judgment
on the unjust enrichment claim (Count VIII) is DENIED.

Poller and AOM’s motion for summary judgment on BioScrip’s tortious interferenc
with business relations claim (Count IX) is DENIERoller and AOM’s unopposed motion for
summary judgment on BioScrip’s tortious interference with contractual medatlaim is
GRANTED.

Poller and AOM’s motion for summary judgment on BioScrip@amputer Fraud and
Abuse Act(Count V)andNew York General Business Lai@ount X)counterclaims is
GRANTED.

Poller and AOM’s motion for summary judgmentBioScrip’srequest for punitive
damagesnd for permanent injunctive relisf GRANTED.

BioScrip’s motion for summary judgment &woller’s declaratory judgment clairand on

its breach of contracCpuntsl and Il) and unfair competition (Count V&laims,is DENIED.
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BioScrip’s motion for summary judgment on AOM'’s unfair competition claim is
GRANTED.

The Clerk of Court is directed to close the motiahdocket entrypumbers 66 and 74.

SO ORDERED.

Dated:New York, New York
SeptembeR5, 2013

W —

J. PAUL OETKEN
United States District Judge
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