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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

________________________________________________________________________ X
VW CREDIT, INC.,
11 Civ. 1950 (PAE)
Plaintiff,
OPINION & ORDER
_V_
BIG APPLE VOLKSWAGEN, LLC, JOHN KOEPPEL, :
GZREGORZ SAMBORSKI, and JULIAN SALIM, :
Defendants. :
________________________________________________________________________ X

PAUL A. ENGELMAYER, District Judge:

On March 15, 2012, this Court granted summadgment as to liability in favor of
plaintiff VW Credit, Inc. (“VA”), on its contract claim against defendants John Koeppel,
Gzregorz Samborski, and Julian Sa(rollectively, “defendants”). See Dkt. 65. VCI now
moves for summary judgment asdamages on that claim. The@t grants VCI's motion in its
entirety.

. Background and Undisputed Facts'

Defendant Big Apple Volkswagen, LLC (“Big Apple”), not a party to this motion, is a
car dealership in the Bronx, New York. VClDalaware corporation authorized to do business
in the state of New York, loaned Big Appleney for its inventory of motor vehicles and
provided a working capital lenof credit, which Big Apple promised to repay. VCI's loan to Big

Apple was embodied in two promissory notes.

! The Court’s account of the underlying facts @ ttase is drawn from the parties’ pleadings
and their submissions in supportasfd in opposition to the instamotion, as well as in support
of and in opposition to VCI's earlier motionrfeummary judgment on liability (Dkt. 43).
Except where specifically referenced, no furtbigation to these sources will be made.
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On June 12, 2006, Big Apple executed anpissory note, in the amount of $3,347,500,
and a master security agreement (collectivéiholesale Loan Agreement”). Under the terms
of the Wholesale Loan Agreement, Big Apple agreeter alia, to remit to VCI the portion of
each vehicle sale or lease which represetitedmount of money that VCI had loaned Big
Apple under the loan. Big Apple also agréedepay VCI $3,347,500, or such lesser sum as
might be outstanding under the nate demand, with interest.

On March 19, 2007, Big Apple executed drestpromissory note, in the amount of
$250,000, and a master security agreement (colédgtiVCapital Loan Agreement”). Under the
terms of the Capital Loan Agreement, Bigpe agreed to repay the sum of $250,000, plus
interest, at a schedule spedifimerein. Under both the Wholesale Loan Agreement and the
Capital Loan Agreement (collectively, “Loan Agments”), Big Apple granted to VCI a security
interest in Big Apple’s inventorgf vehicles, chattels, and proceddollectively, “Wllateral”).
The Wholesale Loan Agreement and the Capiban Agreement are cross-defaulted, meaning
that a default under one agreemengtitutes a default under the other.

On June 12, 2006, defendant Koeppel signeordinuing guaranty. Under it, Koeppel
guaranteed all of Big Apple@bligations to VCI. The guarantee makes Koeppel a primary
guarantor under both Loan Agreements. Ddént Samborski signed a similar document on
October 19, 2008, as did defend&atim on October 29, 2008. As a result of these guarantees
(collectively, the “Guaranty Agreements”),r8borski and Salim are also primary guarantors
under the Wholesale Loan Agreement and the Capital Loan Agreement.

Big Apple sold 78 vehicles from its inventory. However, it did not remit payment to
VCI, as required under th&holesale Loan Agreement, in the amount of $1,237,615.86. In

response to Big Apple’s failute pay VCI for this sum, VCaccelerated payment of all amounts



due under the Loan Agreements. By lettated March 17, 2011, V@otified guarantor
defendants Koeppel, Samborski, and Salim ofdhteleration. As of that date, the accelerated
amount immediately due and payabl&/©I| from Big Apple was $3,888,059.84 under the
Wholesale Loan Agreement and $54,263.45 under the Capital Loan Agreement.

On March 21, 2011, VCI filed its complaint ingraction. It brought claims for breach of
contract and breach of guarantees, as well aaira tbr replevin of th&€ollateral. On April 1,
2011, the Court stayed the case for 90 daysdnitor defendant Big Apple’s bankruptcy
proceeding. On July 1, 2011, defendants Samborski and Salim filed an answer; on July 8, 2011,
defendant Koeppel filed an answer and croasyd against Samborski and Salim. On July 11,
2011, Samborski and Salim answered the craassl This case remains stayed against
defendant Big Apple, which is the sabf of an ongoing bankruptcy proceeding.

On March 15, 2012, this Court granted summary judgment in VCI's favor as to liability
on its breach of contract claim against defensliteppel, Samborski, and Salim. On May 16,
2012, VCI filed its motion for summary judgment as to damages on its breach of contract claim
against these three defendants. On 18012, defendants opposed the motion. On June 25,
2012, VCI filed its reply.

. Legal Standard

A party moving for summary judgment has theden of establishing that there is no
genuine dispute as to any maaéfact and that the moving party is entitled to judgment as a
matter of law. See Fed. R. Civ. P. 56(a) & (cAnderson v. Liberty Lobby, Inc., 477 U.S. 242,
247-48 (1986)Marvel Characters, Inc. v. Smon, 310 F.3d 280, 285-86 (2d Cir. 2002).

Because summary judgment is an extreme reneedimg off the rights of the non-moving party

to present a case to the jury, the moving partysoirer burden of demonating the absence of a



material factual question, andnmaking this determination, the court must view all facts “in the
light most favorable” to the non-moving partiickerson v. Napolitano, 604 F.3d 732, 740 (2d
Cir. 2010).

Once the moving party discharges its burdéproof under Rule 56(c), the party
opposing summary judgment can defeat thtiondor summary judgment “only by coming
forward with evidence that would be sufficientalf reasonable inferences were drawn in [its]
favor, to establish the existence of [an] element at trigbihelli v. City of N.Y., 579 F.3d 160,
166—-67 (2d Cir. 2009) (citinGelotex Corp. v. Catrett, 477 U.S. 317, 322-23; Fed. R. Civ. P.
56(c)) (additional citations omitted). Rule 56{pjovides that a party opposing a properly
supported motion for summary judgment may net tgon mere allegation or denials of his
pleading.” Anderson, 477 U.S. at 256. Indeed, “the mere existensemé alleged factual
dispute between the parties” alone will defeat a properly supported motion for summary
judgment. Id. at 247 (emphasis in original). fRar, enough evidence must favor the non-
moving party’s case such that a juguid return a verdict in its favold. at 248.

IIl.  Discussion

VCI seeks a total, under the Loanragments, of $1,146,758.11 from defendants.
Pursuant to the Wholesale Loan Agreemdatendants agreed to pay VCI the amounts due
thereunder, as well as intereas, set by VCI. Affidavit of Grstal Jeffrey-Alexander in Support
of VCI's Motion for Summary Judgment (Dkt. 7@Alexander Aff.”) § 2 & Ex. A. Defendants
also agreed to pay to VCI “ampllection or the cost of enfdrgy the terms of [the Wholesale
Loan Agreement], including reasonable attorndges and all costs of assembling, pick up and
transporting any Collateral, andyamonies advanced on behalfidéfendants] . . . to keep or

protect the Collateral.’ld. § 3 & Ex. A. Pursuant to the Capital Loan Agreement, defendants



agreed to pay VCI the amounts due thereurstewell as interest, as set by V@d. 1 4 &
Ex. B.

In support of its motion for summary judgment, VCI has submitted records, bates
stamped VCI 2 through VCI 234, detailing the pipal due and interesiccrued on the Loan
Agreements.ld. Ex. C. As of April 23, 2012, the principal amount owed to VCI by defendants
under the Wholesale Loan Agreement is $518.83 after deductions for credits and cash
collateral carve-outs paid to BApple’s bankrupty trustee.ld. 6 & Ex. C at 1. Also as of
April 23, 2012, the interest amount ewvto VCI by defendants is $59,476.24. 1 8 & Ex. C at
1. As to the Capital Loan Agreement, af\pfil 23, 2012, the principal amount owed to VCI by
defendants is $54,166.98 and the amount of interest accrued is $2,245P%9-10 & EX. E.

VCI has also submitted records, bates stamped VCI 235 through VCI 443, consisting of
attorney billing recorsl and client invoices from the firms McDowell, Rice, Smith & Buchanan
and Deily, Mooney & Glastetter, LLRletailing attorneys’ fees aced by VCI in litigation this
matter. Id. Exs. F—G. As of March 27, 2012, VCh#torneys’ fees and expenses totaled
$349,204.65.1d. 11 & Exs. F-G.

Finally, VCI has submitted records, bates stamped VCI 444 through VCI 464, consisting
of invoices from (1) private security companiiesontracted to protédts Collateral and to
prevent Big Apple from disposing of the Collatk and (2) a management company VCI funded
to protect the Collateral and the value of the Bapk dealership, and to maintain priority of its
security interests in the Collaterdt. {1 12—-15 & Exs. H-I. The invoices reflect $50,578.10 in
private security expenses abtll6,242.65 in management expendesExs. H-I.

Because this Court has already foundtsiMarch 15, 2012 decisiothat defendants are

liable to VCI for all breach of contract damagaved under the Loan Agreements, the inquiry at



hand is whether there is aggnuine dispute that the amaosinécited above are properly
classifiable as breach of coatt damages sustained by VCI. Defendants Samborski and Salim
filed a Local Rule 56.1 counterstatemesst Dkt. 81, and defendant Koeppel filed a separate
one,see Dkt. 83. Neither of these counterstatemeatses any genuine dispute that defendants
do not owe VCI the amounts claimed.

Koeppel's counterstatement contains literalycitations to the record, despite the
requirement of Local Rule 56.1(d) that ‘¢eh statement by the movant or opponent [in a
summary judgment motion], including each stagabctontroverting any statement of material
fact, must be followed by citation to evidenceiethwould be admissible, set forth as required
by Fed. R. Civ. P. 56(c).” Where an assgrtmade in a statement on a motion for summary
judgment contains “no citations or where thectitgaterials do not suppdite factual assertions
in the statements, the Court is free to disregard the assertioitZ v. Rockefeller & Co., 258
F.3d 62, 73—-74 (2d Cir. 2001) (collecting casd&)eppel’s counterstatement does no more than
deny, admit, or deny sufficient knowledge to respontba&ach of the enumerated statements in
VCI's Rule 56.1 statement.

In his memorandum of law, Koeppel arggeserally that VCI failed to mitigate its
damages, and that the amount reflect in the aegfor attorneys’ fees is excessive. Koeppel
similarly states in his affidavit that Hehould not be held response for $246,721.12 of legal
fees.” Dkt. 84 at 2. But Koeppel does nothing beyond making conclusory and general
assertions. Notably, he does gaestion the propriety of any inddual billing entry; nor does
he muster any factual support for his broad &issethat the bills by VCI's outside counsel were

excessive. Such advocacy alonegufficient, as “ultimate oconclusory facts and conclusions



of law . . . cannot be utilized on a summary judgment moti&alfSouth Telecomms., Inc. v.
W.R. Grace & Co.-Conn., 77 F.3d 603, 615 (2d Cir. 1996).

The Court has, in any event, independergljiewed the documentation that VCI has
submitted in support of its requested attorfems. It includes 116 pas of billing records
submitted to VCI by its outside counsel, the lrm of McDowell, Rice, Smith & Buchanan,
covering the period between kth 15, 2011 and March 19, 2013ee Alexander Aff. Exs. F1
& F2. It also includes 93 pages of billing records submitted to VCI from its local counsel, the
law firm of Deily, Mooney & Glastettecovering the period between March 17, 2011 and
February 29, 2012Seeid. Exs. G1 & G2. These recordsflect extensive work done in
connection with Big Apple’s bankpicy proceeding and in relatétigations. Consistent with
this, the docket sheet of Bigpfale's bankruptcy proceeding, whi®%/Cl’'s counsel has furnished
the Court, reflects that itas been contentiou§ee Dkt. 91, Ex. 1 (Big Apple bankruptcy docket
sheet). The time sheets are apiately detailed and do not &y to reflect duplicative or
excessively staffed work. Thegflect substantial time devoted to projects and tasks including,
but not limited to: preparation of a motiondankruptcy court to prohibthe debtor’s use of
cash collaterakee, e.g., Alexander Aff. Exs. F1 at 12, Git 7, G2 at 10; preparation for and
participation in a hearing in this court seeka temporary restramy order and replevirsee,

e.g. id. Exs. F1 at 17, G1 at 12; participatiom éohearing and oralrlgument regarding the
appointment of a bankruptcy trustseg, e.g., id. Exs. F1 at 36, 44, G2 at 19; meetings with the
trusteesee, e.g., id. Exs. F1 at 39, G2 at 3; work on adverse action agt the Salims for
fraudulent transfersee, e.g., id. Ex. F1 at 58; preparation of the summary judgment motion on
liability in this casesee. e.qg., id. Exs. F2 at 15, G1 at 22; paipation in a hearing on defense

counsel’s motion to withdraas counsel in this cassg, e.g., id. EX. G1 at 27; filing an



objection to and patrticipating a hearing regarding debt® counsel’s fee applicatiosee, e.g.,

id. Ex. G2 at 48-50; participation in an extendates process directed by the trustee; and the
manifold other activities that facilitate sualork, such as legal research, correspondence, and
meetings with counsel and partiesg, e.g., id. Exs. F & G,passim. In addition to attorneys’

fees, VCI's totals reflect the substantial castsurred by counsel in traling to New York for

court appointmentsee, e.g., id. Exs. G1 at 13-14, G2 at 19, and in paying court fees and other
litigation expensesee, e.g., id. Ex. G2 at 17. Finally, the invoes from the private security
company and the management company hirguidtect the Collateral reflect the reasonable
costs of doing soSeeid. Exs. H-I.

In sum, VCI's documentation in support of @aim for attorneys’ fees and related costs
is facially adequate anmgasonable. In the absence of anyeotpn to any specific portion of the
legal bills for which VCI seeks reimbursement, the Court finds this documentation sufficient to
justify including such fees and costs within V€tamages. Koeppel's general protestations of
excessiveness are insufficient to raasgenuine issue of material fa@ee Bank of America,

N.A. v. Klein, No. 3:10-cv-987 (JBA)(WIG), 2012 Wh286962, at *5 (D. Conn. Oct. 23, 2012)
(Report & Rec.) (finding defenddatconclusory statement thagds are unreasonable insufficient
to defeat motion for summary judgmertd); Barbour v. City of White Plains, No. 11 Civ. 2229,
2012 WL 5503601, at *3 (2d Cir. Nov. 12, 2012) (djm) (defendants’ nospecific objection to
fee award insufficient to preserve argumentdippeal). Summary judgment as to damages in
VCI's favor is, therefore, appropriaégainst Koeppel, in the amount of $1,146,758.11.

The submissions by Samborski and Salim are similarly inadequate. The only citations to
the record in the counterstatement submittedefendants Samborski and Salim are to two

identical affidavits, likewise submitted by these deli@nts. It is true that, pursuant to Rule 56,



affidavits or declarations ameaterials in the record which mée cited to in support of a
statement made on summary judgment. Fe@iR.P. 56(c)(1)(A). However, defendants’
affidavits themselves contain thing more than conclusory statements, including that: “[a]t the
time VCI took possession of the dealershipythad held over $300,000.00 in credits owed to
Big Apple Volkswagle]n for sales recently finalized”; “[a]t the time VCI seized control of the
dealership Big Apple Volkswag[e]n was edin excess of $150,000.00”; the amount of money
that VCI claims it spent todep the dealership open isutcageous”; and the amount of
attorneys’ fees claimed by VCI “is not reasonaiidair.” Affidavits of Gzregorz Samborski

and Julian Salim in Opposition to VCI's Motion for Summary Judgment 11 8, 13, 18, 22 (Dkts.
88, 89). None of these statements are supporteddaiion to the record. They therefore do not
assist these defendaiots summary judgmentSee BellSouth Telecomms., 77 F.3d at 615 (“[A]n
adverse party may not rest upon mesaclusory allegations or dials. The party opposing the
motion [for summary judgment] musttderth concrete particulardt is not sufficient merely to
assert a conclusion without supplying supportinguments or facts.” (citations omitted)).
Because “conclusory statements are insufficientite ratriable issue of material fact,” they are
“properly disregarded” on a motion for summary judgmedt. Because defendants Samborski
and Salim, like defendant Koeppel, fail to raésg genuine issues of material fact, summary
judgment as to damages in VCI's favoapropriate against them, in the amount of

$1,146,758.11.



CONCLUSION

For the foregoing reasons, VCI’s motion for summary judgment on damages as to
defendants Koeppel, Samborski, and Salim is granted, and the defendants are jointly and
severally liable to VCI in the amount of $1,146,758.11. The Clerk of Court is respectfully
instructed to terminate the motion pending at docket entry number 71.

No later than December 13, 2012, the parties are directed to submit a joint letter (1)
identifying the remaining claims in this case, and (2) proposing a schedule going forward. To
the extent the parties cannot agree, the letter should identify areas of disagreement and each
parties’ proposal. Glenn Backer, Esq., counsel for defendant John Koeppel, is directed to file
this submission with the Court,

Sixty days from the date of this opinion, and every 60 days thereafter, VCI is instructed

to apprise the Court of the status of Big Apple’s bankruptcy proceeding.

SO ORDERED.

il . Coplsr

Paul A. Engelmayer 0 v
United States District Judge

Dated: November 29, 2012
New York, New York

10


http:of$I,146,758.11

