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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

________________________________________________________________________ X
ALBERT P. MORAS,
11 Civ. 2081(PAE)
Plaintiff, .
-V- : OPINION & ORDER

MARCO POLO NETWORK, INC., MARCO POLO
CAPITAL MARKETS, LLC, and VINODE BHESHAM -
RAMGOPAL, individually and d/b/a Marco Polo Group

Defendants.
________________________________________________________________________ X

PAUL A. ENGELMAYER, District Judge:

On December1, 2012, the Court issued its judgment in this case, following a tfage-
non4ury trial. This opinion sets forth the Court’s findings of fact and conclusions of law
pursuant to Federal Rule of Civil Procedure 52.

Plaintiff Albert Moras brought this action against his former empkydarco Polo
Network, Inc. (MPN") andMarco Polo Capital Markets, LLCKIPCM”), andagainst Vinode
Ramgopaljndividually and doing business as Marco Polo Group (collectively, “defendants”).
He alleges that, between Oc&pt2008 and his termination in January 2011, defengamdshim
less money than the amount to which he was entitled under his employment agserthent
them. On this basis, he brings claims under New York law for breach of contrad,anal
unjust enrichment; and for violations ldéw York State Labor Lay'the Labor Law”)88 190et
seq As a remedydr these violationdylorasseeks an award of compensatory damages of
$339,351.44and under the Labor Lawiquidated damages of 25% of the total antafn

unpaid wages, plugsttorney’sfees and punitive damages. The defendants, for their part,
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acknowledge tha¥IPN and MPCM owéVioras some salarfyased onheir underpayment of his
contractual wagedutassert that Moras is owexhly $69,760.
Trial washeld on December 3, 4, and 11, 20Three witnesses testifiedvloras,
Ramgopal, and Clifford Goldman. The Court receivachewitness’s idect testimonyn the
form of asworn declaration; crossxaminationand ensuing rdirect and recross examinabns,
werelive. The Court also receivedimerous documents aghibits
As reflected in the judgment which issued December 11, 2@ERkt. 45, the Court
finds:
1. On Count Onealleging breach of contract, iavor of plaintiff Moras against
defendants MPN and MPCM, and awards Moras $125,360 on this count, plus
prejudgment interest at a rate of 9% per annum, to be calculated from April 1,
2009, untilDecember 112012 the dateof entry ofjudgment. As to the claim in
Count One against defendant Ramgopalgmenthas beerntered in favor of
Ramgopal.
2. On Counts Two through Five, in favor of all defendants.
FINDINGS OF FACT
I. Background
The areas of material factual dispute between the parties to this case are limged. Th
parties agree on the duration 0bMs’s employment with the Marco Polo entitistay 12, 2008
through January 25, 2011). They also agree upon the amount of money Moras was paid during
the course of his employment. The principal area of dispute between tles sitie salary
(measuredn annual terms) to which Moras was contractually entitled. The Court’satecisi

this issue resolves the extent to which Moras was underpaid. As to thaMssag argues that
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at all times, he was entitled be paid a $175,000 annual salary. Defendants argue that Moras'’s
annual salary was reduced to $120,000 effective October 1, 2008, as a result of the belt-
tightening at MPN necessitated by the financial cresigl remained at $120,000 for the balance
of Moras’s employment. On this basis, defendants admit to dMamgs $®,760. The parties

differ on which defendant en&s are liable to Moras for baakages. All agree that MPN and
MPCM are liable. Moras also urgdsut defendants disputinat Ramgopal is liable for those
wages, either beaae the corporate veil is properly pierced to reach him, or because he was an
employer of Moras within the meaning of thabor Law.

Although not as to every particular, the Caygherallyfound all three witnesses to be
credible. The Court’'s determinatioas to Moras’s salary (thatitas $175,000 until October 1,
2009, when it became $120,000, and that it remained $120,000 until Moras’s termination) and as
to veil-piercing(that Ramgopal is not properly reached) are largely based on conclusions drawn
from documents and facts not meaningfully in dispute.

A. The Parties: Facts Relevant to Diversity Jursidiction

1. Plaintiff Albert P.Morasis domiciled in and a citizen of the State of New Jersey.

2. DefendantMPN is a corporation duly organized and existingenttie laws of
the State of Delaware.

3. DefendantMPCN s a limited liability company duly organized and existing
under the laws of the State of Delaware.

4, Both MPN and MPCM at all relevant times, hdteir principal place of business
at 75 Broad Street,5th Floor, New York, New York 10004.

5. It is undisputed that neith&#PCM nor any ofits limited liability members are

citizens of the State of New Jersejoint Stip. of Facts 1 2-16.
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6. Defendant Vinode Bhesham Ramgopal is a resident of Suffolk Couhtgvin
York State, andis domiciled in and a citizen of the State of New York.

B. Moras’'s Employment with Marco Polo

i. MPN

7. In or about April 2008Morasinterviewed for employment with MPNAt this
time, Morasmet with RamgopalJoint Stip. of Facts  2AMPN is aworldwidefinancial
services company thgtrovidesa multrasset class platform that supports trading in listed
equities on various stock exchanges.” Ramgopal Aff. Rdmgopafounded MPN, and was,
during the relevant time period, its CEO and one of its directdeswas also the CEO and a
director of MPCM. Id.

8. On or about May 4, 2008/orasreceived an offer lettdrom MPN, signed by
Clifford Goldman, who was, during the relevant time period, director and CFO of M&N a
MPCM, and President d¥flarco Polo Securities. The letwutlined the ¢rms ofMoras’s
employment Ex. 10 (“May 2008 Agreement”).

9. The May 2008 Agreement provides: “YfMoras]will be paid an annual salary
of $175,000.00.”ld. T 4. In addition to an annual salary, Moras Wwa“participate in [MPN's]
annual performance bonus program upon completion of 12 months of service with [MPN],”
which were to be paid in a combination of cash and sttatk.

10. The May 208 Agreement alsprovides

“At Will Employment Your employmetwith [MPN] will be on an *atwill’

basis. Therefore, this letter agreement does not constitute any contract or

obligation on the part JMPN] and does not guarantee your employment for any

specific duration. You dMPN] may terminate your employment at any time,
for any reason, with or without notice or cause.”

Id. 9.



11. The May 2008 Agreemeidsoprovides: “You shall be entitled to 15 working
days of vacation time per year prated from your Start Date.ld. § 7.

12. The May 20@ Agreementlso provides “This letter agreement may not be
modified or amended except by written agreement signed by the Company andbyaii 2.

13. Morasaccepted the offered position and countersigned the agree@®emntay
12, 2008, Morasommence@mploymentwith MPN. Joint Stip. of Facts 1 22-23.

14. At MPN, Moras served as SpeciaVice President and head of fixed income
securities for Latin America.

15. BetweenMay 12, 2008andthe end of September 2008, Moras was pagl rate
of $14,583 per montltonsistent wi the $175,000 annual salary provided for in his contract.

16. Inlate 2008, MPN began having financial difficulties a result of the financial
crisis thataffectedmany financial institutions and their service provideBear Stearns and
Lehman Brothers, among otherereclients whose need for MPN’s services diminished.
RamgopalAff. 1 5-6.

17.  During this time period, Moras continued to work for MPN. However, beginning
in October 2008, hand other employees of MPN were paid below their annual salasies,
result of MPN’s financial difficulties. Between October 2008 and July 2009, Morasatasid
his monthly salary. He instead received a total of $17,600 in advances.

18. A central dispute between the parties is whether or not, in fall 2008, ingladin
group meetings held by MPN management with its emplojess agreed to eduction of

his salary.



A. Ramgopal testified that Moras was present at meetings on October 15 and
16, 2008, and that, at these meetings, Ramgopal announced that MPN weuld hav
to cut salaries. Ramgobtstified that heut Moras’sannual salary to $120,000,
effective October 2008. However, Ramgopal did not testify that Moras ever
agreed to any such reduction.

B. Moras testified thatin October 2008, he attended group meetings about
the company’s financial difficulties, and was told that a number of em@oyee
would have their salaries affected. tdstified, however, that he was reater

told that his salary had permanently been reduced to $120,000, or that he had been
terminded. Moras testified that he was informatlthis time thapayment of his
salarywould be deferred, but that he never agredtid¢aleferral or ta reduction

in salary

C. The Court finds that Ramgopal stated to employees that a salary reduction
would be necessary in light of the financial crisis. However, the Court also finds
that Ramgopol did not seek to secure Moras’s agreement to a reduction in
Moras’s salary Nor, the Court finds, ditMoraseveragree (orally nin writing)

to the reduction of hisalary.

D. The Court finds that, in fall 2008)orasdid agree to a deferral of the
payment of his $175,000 annual salary from MPN. He did so bettarsewvas

no realistic alternative, givaWPN’s financial distress. That deferral is reflected

in Moras’s February 2, 2009 email exchange with Hugh Webb, MPCEODO.

See infraat 120. It is also reflected ithe fact thatfor 11 of the 12 months

between October 1, 2008, and October 1, 2Miasdid not receive the $14,583
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per month he was owed, or even the $10,000 per month to which he would have
been entitled had his annual salary been $120,000. In seven of those months,
Moras did not receivanypay at all.

19. Because Moras’'May 200&mployment agreement gave MPN the right to
terminate his employment,ralevant issue is whether MPN terminated MorAs explained
below, the Court finds that, effective October 1, 2009, Moras ceased to be employed by MPN
and his employebecame MPCM, and that he was thereby constructively terminated by MPN
Moras and Ragopal gave uniform testimony that Moras was not terminated before that date.
Moras testified that he was never told that MPN was terminating him. Ramgopaldéisétie
notwithstanding his unilateral attempts to reduce Moras’s salanydaround October 2008, he
did notterminateMorasor communicate to Moras that tivas terminated The Court finds that
MPN did not terminate Moras prior to October 1, 2009.

20. Because Moras’Bay 2008 employment agreement provided for the possibility
of a written signed wdification of that agreement, a separate relevant issue is whether there was
any such modification. The defendants have identified one such document during Moras’s
employment with MPN: memail exchange in February 2009 between Moradiaigth Webb,
COOof MPCM. PI. Ex. 18. In that email chain, on February 2, 2009, Moras complained of
several aspects of his compensation, including noting ffiae“$120,000 level for an indefinite
period of time is simply not acceptableThe email also stated:Now the best case proposed is
areturn to $175,000 after what could be a prolonged perittd. The email does not, however,
reflect aty agreement by Moras teduce his salary. At most, Moras’s February 2, 2009 email

reflects his agreement to accept a deleof his salary in light of MPN’s financial troubles.



Thereis, thereforeno evidence o contemporaneousritten, signed modification of the May
2008 Agreement.

i. MPCM

21. In 2009, Goldman Sachs agreed to invest in the Marco Polo business, providing it
with muchneeded financingAs a precondition foits $5 million investment, Goldman Sachs
requested that MPN create a new company. Ramgopal Aff. Pn September 23, 2009,

MPCM was created by transferring most of MPN’s assets and business to tbemeany.See
generallyPl. Ex. 12.

22.  As part of the creation of MPCM, all employees of MPN, including Moras,
became employees of MPCM as of the closing date. PIl. Ex. 12, SNMdiés states that MPN
employees were not consulted about this transfer.

23.  Begnning in October 2009, the paychecks that Moras received were from MPCM
rather than MPN.

iii. TheDecember 2009 Waiver and Release

24.  In December 2009, MPCM found another invest&®elgare Technova
(“Religare”), an Indian financial company—which invested $7.5 million in MPCM. Ramgopal
Aff. § 13.

25.  On December 8, 2009, Moras signed an agreement with\\gr@itled
“Employee Waiver and ReleaseEx. 11(“December 2009 Agreement”)rhe December 2009
Agreement was drafted by Religare and presented to Moras by ffetib signature.

26.  According to Ramgopal’'s uncontradicted testimony, the December 2009

Agreement, in which formeévIPN employees agreed to releatleclaims against MPN in



exchange for a one-time payment, had lregnired by Religaras a condition of its $7.5
million investment. Ramgopal Aff. 3. The Court credits this testimony.

27. TheDecember 2009 greement, which referred to Moras as “Employd&egan
with certain recitations These included that:

A. “Employee was previously employed” by MRIWhich the agreement

refers to as the “Former Employer”)

B. “Employee was first hired by [MPCM] effective October 1, 2009 and was
not previously paid or employdy [MPCM].”

C. “Employee claims that MPN was obligated to pay employee for the period
from October 1, 2008 to September 30, 2009 (the “Payment Period”) $87,4000 in
the aggregate [] for foregone wages. This amount was never formally agreed to
and is in dispute.”

28. In substanceahe December 2009 Agreement provided that in consideration for
MPCM's paying Moraghe $87,400, he would release all of the Marco Polo companies, officers,
and directorsinter alia, from any and all claimagainst him. Identical or virtually identical
agreements were provided to other employees of MPN whose employment teahntsfdifCM
on or about October 1, 2008. The $87,468f=cted, inapproximate terms, the amount of money
thatan employee whose salary had been $120,000 beginning October 1, 2008, would have been
owed in back salary by MPN for the period between that date and September 30, 2009, during
which period MPN was paying employees less than their full salaries.

29.  Morasknowingly and willingly signed the December 2009 Agreement. He did so
despite the fact that the recitatishich the December 2009gfeement atthuted to him was,

according to his testimony, inaccurate: In Moras’s view, it was not true tlocédiheed to be
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owed only $87,400. Rather, Moras belieatdhe time and the Court has credited, that his
salary through September 30, 2009, remained $175,000 per year. Moras did not attempt to
negotiate changes in the recitations in the December 2009 Agreement. He sgnai/én
because he needed the money, and was worried that, if he did not sign that agreenoerd, he w
never be paid the back wages he wasdowigloras was not represented by counsel at the time
he signed the December 2009 Agreement.

30. MPCM failed to makeny payment to Moras, as required under the December
2009 Agreement. Joint Stip. of Facts 1 25. In light of MPCM’s breach, the December 2009
Agreement does not bind Moras and, relevant here, does not limit his recovery for baskovage
the $87,400 to which he hadgraed. However, the Decem!t2809Agreemenis probative here
insofar as it reflects and confirms Moras’s awareness that, efféattober 1, 2009, his
employer wa no longer MPN but was now MPCM.

31.  According to Ramgopal and Goldman, MPG@lodid not pay the money owed
to any other employees under these waivers

32. On December 9, 2010, Moras sent by email to Webb and Goldrirastice of
default” regarding the December 20@8reemen Joint Stip. of Facts #8; Ex. 21.Moras
statedn that noticehat MPCM failed to pay the $87,400 agreed to in the December 2009
Agreementand that “any previously agreed terms and conditions regarding the [$87,400] are
void and subject to further determination including but not limited to principal, interest,
penalties, and direct and indirect financial damages incurred by EmployeeZ1.E

iv. MPFIM
33.  Beginning in August 2009, Moras helped to establish Marco Polo Fixed Income

Mexico (“MPFIM”) . MPFIM was formed as a wholly owned subsidiary of Marco Polo Latin
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America B.V, whichin turn is a wholly owned subsidiary of MPCNoras Aff. 145; Joint
Stip. of Facts 1 26.

34. OnJanuary 1, 2010, Moras began senasCEO ofMPFIM.

35. Moraswas giwen a letter dated February 1, 2010, which is on MPCM letterhead.
Ex. 13 (“February 2010 Letter”)lt states thahe is to be CEO of MPFIM and is to report
directly to Ramgopal.

36. The February 2010 Letter includes a clause that states Moras’s emplogriant i
will.” Id. 7 5.

37. The February 201Detter is internally inconsistent asMoras’s start datat
MPFIM: 1t lists his start date dmving“immediate effect,’id. § 2, butstates that his salary is
$120,000 “with effect from January 1, 201@" T 3. Moras testified that he began work with
MPFIM on January 1, 2010The Court credits that testimony.

38.  While working for MPFIM, Moragestified that halso continued to work for
MPCM'’s global business, including in Brazil, Colombia, and Africa. Moras Aff.  H¥.
further testified that he had the subjective belief that he was working foiMi®EIM and
MPCM during this time period.

39. As aresult of his belief that, effective January 1, 2010, he was working for two
distinct entities, Moragarlier in this litigation arguethat the $120,000 salary from MPFIM was
on top of his $175,008alaryfrom MPCM, for an aggregate annual salary of $295,088e
Moras Aff. {§ 100-103; Second Am. Compl. 11 48, 52-62. Howasesftrial, Morasrevised
his claim to contend that he continued in 2010 to be owedggregatsalary of $175,000, but
that, with his move to MPFIM, $120,000 of this swasowed him byMPFIM and the balance

was owel by MPCM. PI. Ex. 28.
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40. The February 201@tter states that Moras “will devote [his] time exclusively to
managing the business of MPFIM.” Ex. 13 § 3. It does not provide, however, that his formal
employment withMPCM would continue after his position at MPFIM took effect.

41.  The Court thereforeancludes that Moras was solely employed by MPFIM
beginning in January 2010, and thus is not entitled to more than the $120,000 promised in the
letter.

v. Moras’s Termination

42.  On January 25, 201approximately a month aftée submitted thaotice of
defaut, Moraswasnotified by Webb that he had betmminated Because Moras was anaill
employee, MPFIMwvas at liberty to terminate him without cause, and did so. AtRahgopal
testified that the decision to termin&t®ras had beemade by the management teahiMarco
Polo Latin America, and that he had not been involved in the decision.

43. Ramgopal also testifieithat Moras’s notice of default was not part of the decision
to terminate him, and that neither he nor the Marco Polo Latin America mamnsgeraware of
it at the time.

vi. MPN and MPCM'sAqgreqgate WagPaymengto Moras

44.  During his employment from May 12, 2008 through January 25, 2011, Moras
received $278,11 wages or advances against\Wwages from MPN, MPCM, and MPFIM.

The parties have stiated to this number.

! Between October 2008 and July 2009, wktamaswas not receiving a salary, MPN paid him
advances that were booked as advances against deferred compensation. Theypagrelinot
checks, and MPN did not withhold any money from his salary. GolditmaiGFO, testified that
he believes that MPN eventually paid the necessary withholdings. As to the $278,54.1 figur
reflecting wages and advances paid to Moras during his employment, the granties at this
number by agreeing to share equally a reitioigedifference amounting to $8.50. These
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45.  Defendants admihat Moras is owed $69,760. That figure assumes that Moras
was entitled to be paid at a $120,000 salary from October 2008 through July 2009, and subtracts
the wages and advances that Moras received from Octob@ti#@dgh this termination from
the aggregate compensation he was entitlegissyyming that salary.

46. Moras never received any equity interest in MPN, MPCM, or MPFIM.

vii. MPN and MPCM'’s Decisions From 2009 Forward Not to Repay Moras

the Amount They Concede W&as Owed

47.  In December 2009, Religare invested $7.5 million in MPCM. dbmemended
that $1 million of that surbe allocated to paying employabsir back wages. MPCM
leadershipnanagement, includingamgopal, decided not to do so. Instead, texyced to use
the $1 million for other purposéisatthey felt were necessary to the survival of the firm.

48. In August 2010, MPCM prepared a list of unpaid employees and the amount that
each was owed. Ex. 26. Moras was left off of this It trial, neitherRamgopal nor Goldman
could satisfactorily explain why. Goldman, in fact, could not even explain which Mareo Pol
entity the list corresponded to.

49. In May or June 2011, MPCM received $7.5 million in unrestricted funds as part
of the unwinding of a dealith Postalisa Brazilian pension fund. MPCM did not use any of
that $7.5 millionto pay itsacknowledgediebts to Moras. At some pointlate 2009, MPCM
did resume paying salaries to its executives and employees. MPCM, howeverirbetthat
repaying itsacknowledged debt to Moras was a lower priority than paying the company’s

continuing obligations, including the salaries of executste aRampgopal.

wages and advancesre paid, the parties have agreed, in accordance withlileeattached to
their stipulated factsJoint Stip. of Facts  30.
13



50. After Moras’s termination, Goldman testifillPCM had made “efforts to pay”
the $69,76Qhatit indisputably owed himIn fact, this assertion was inaccuratépon
guestioning by the Court, it became clear that Goldman meant that MPCM had sought to
condition its payment of that sum to Moras on his relinquishing his other claims against t
MarcoPolo entities.

viii. Vacation Days

51. Moras also claims that he is owed money for unpaid vacationtliatyse earned
in 2011, but had not used as of the date of his termination on January 25, 2011.

52. The May 2008 Agreement provides that Moras was to receive 15oradalys
per year, prorated from his start date. The February 2011 Letter does not mesdat@mn\days
at all

53. The parties agree that unused vacation days expire at the end of the calendar year.
SeeEx. 8, 8§ 4.2. The only dispute, therefore, is how many vacation days for 2011 Moras had
earned by January 25, 2011.

54.  The Marco Polo Group Employee Handbook include®ke tseting out how
many days aemployee will earn depending on his years of serdide Although 2011 was
Moras’s first year at MPFIMMorashad been at “Marco Polo Groupdmpanies since May
2008. On this basis, the Court finds that Moras had entered his third year of aedviper the
table in the employee handbook, was entitled to 15 days per calendar year.

55.  Moras argus that he should receive payment for all 15 days, on the assumption
that all of the vacation days for the year were accrued as of January 1 of eadarcgear.
Goldman testified that it wahe practiceof human resources personneM®N and MPCMo

calculate vad#on days on a prorated basis.
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56. The Court credits Goldman’s testimony on this point, and finds that vacation days
were earned on a prorated basifie parties agree that Moras did not take any vacation days in
2011; thuddy his date of termination at tleed of Januaryoras had accruegpproximately
1.25 vacation dg—that is, one-twelfth of 15 dayd:or simplicity’s sake, the Court treats the
amount of vacation days earned by MarafJanuary25, 2011, his termination dates the
same (1.8) as ifhe had worked the entire month.

C. Ramgopal’s Role in the Marco Polo Companies

57.  During the period of Moras’s employment, Ramgopal served as CEO of both
MPN and MPCM He alscserved on the boards of both companies.

58. Moras testified that he understood Ramdapdoe the ultimate decisiemaker
for both companies.

59. Ramgopal testifiethat in October 2008ithe Board of Director$and not
Ramgopal personally] mandated the reductiofsalary of all senior management to $10,000
per month.” Ramgopal Aff. § 7.

D. Facts Relevant to Piercing the Corporate Veil

60. Ramgopal owns 29% of Marco Polo Limited (“MPL”). Ramgopal Af.

61. Ramgopal directlywns 1.2% of MPN; MPL owns approximately 40% of MPN.
Ramgopal Aff. § 3.

62. MPN owns 64% of MPCM; the remaining ownershipenest is split between
Goldman Sachs (16%) and Religare (20%). Joint Stip. of F§cts8] 14. Neither Goldman
Sachs nor Religare took an active role in management or oversight of MPCM.

63.  Via his holdings in MPN, Ramgopal owns approximately 8% of thstyem

MPCM.
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64.  During the financial crisis, “[t]he firm was undercapitalized and struggled t
survive.” Ramgopal Aff. 6. Ramgopal personally loaned $700,000 to Marco Polo (although
the record is uncledao which Marco Poleompanythis loan was made)Ramgopal Aff. 1B.

His friends loaned $1.7 milligrat only a nominal interest ratéd. Approximately $700,000f
these loans wasersonally guaranteed by Ramgop&oldman testified that thekgere no
formal loan agreements governing these loans.

65. MPN heldboard of director meetings, and minutes of those meetings have been
admitted into evidence. Exs. 23-25, Q. The most recent documented board meeting, however,
was July 27, 2009. Ex. 24.

66. There is no documentagyvidence that any other Marco Potmgpany, including
MPCM, ever held board meetingRamgopal and Goldman testified that these meetings
occurred, and that Ann Chou, general counsel for MPCM, took minutes, but they have never
seen copies of these minutdgamgopal testified that the mostent meeting was, in fact, six
weeks before trial, buhere are no minutes reflecting that it occurr@tie Court, however,
credits the testimony that some MPCM board meetings were held.

67. There is no such legal entity as Marco Polo Group. It is maraigrketing term
not a holding company of any sort.

68. When MPCM was created, the transfer agreement transferred employees and
assets from MPN to MPCMIt was signed by Goldman as representative for tathpanies
Ex. 12.

69. Ramgopal testified that lialty for employees’ unpaid salaries was also

transferred to MPCM.
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70.  MPN and MPCM havéhe same place of business, the samatelephone
number, and substantially overlapping boards of directors.

71. MPN had a lease with 75 Broad Street for its office spaheh it subleased to
MPCM and other Marco Polo companies without the benefit of a formal sublease.

72.  MPCM is the only entity that has a payroll functidPN ceased to have any
payroll function after October 2009, when MPCM was created.

CONCLUSIONS OF LAW
I. Moras’s Contract Claim

On Count One, Morasasundisputedly entitled to a judgment in his favor. The
defendants agree that MPN and MPCM are jointly liable to Moras for the baeswaat were
never paid. The parties dispute how much money is owed tasMor

As noted, the defense acknowledges that $69,760 is owed to Mdvassftiglire is based
on the defendants’ theory that beginning October 1, 2008, Moras’s salary, which the May 2008
Agreement had set at $175,00@s reducedo $120,000, andtayed athat level until his
terminatian in January 2011. Moras counters that his salary was $175,000 for the entire period
during which he was employed wiimy of the Marco Polentities

Analysis of this issue properly begins with the May 2008 AgreemeyitsBerms, that
agreement coulde modified onhyby a signed writing Under New York’s General Obligations
Law §15-301(1) “[a] written agreement or other written instrument which contains a provision

to the effect that it cannot be changed orally, cannot be changed by an execeatemnyeagr
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unless such executory agreement is in writing and signed by the party adensewforcement
of the change is sought or by his agent.”

Defendants point to two documents that they argue meet this requiremenEgldruary
2009 email from Moras to Webb, Ex. 18; and (2)Bleeembe2009 AgreementBut reither
suffices to modify the May 2008 Agreement. The February 2009 email is neithed signan
agreement. And its content favors Moras: It evidencesvtbedshad acquiesced to a deferral
of receipt of his contractual salary, not to a reduction of that salary.

As for theDecember 2009 Agreement, it was drafted and signed long after the alleged
October 2008 reduction in Moras’s salaapd after Moras hadeased to work for MPN and
begarworking forMPCM. Further,on its facethe December 2009 Agreement does not modify
the May 2008 Agreement, but instead was in the forrm@caord and satisfactipim which the
parties were agreeing to compromise tie&ams. In any events defendants concedee
December 2009 Agreement was breached by MPCM, theegtywing it of any binding effect
upon Moras.SeeN.Y. Gen. ObligLaw 815-501(3). Finallythe statements attributed to Moras
in the recitals inlte December 2009 Agreement, drafted by Religara form waiver and

release to be executed by numerous MPN emplogeasot vitiate Moras’s rights under the

2 Defendants argue that no such writing is seaey, because of the exception for partial
performance.SeeRose v. Spa Realty Assoe N.Y.2d 338, 343 (197 {acknowledging
exception to § 15-301(1yhere ‘the oral agreement to modify has in fact been acted upon to
completiori). That exception does not apply here, because thecegagidence that Moras
partially performedby continuing to work at his existing job at MPN after October 1, 2008, but
for a salary that was substantially deferrédioreover, the record reflects—and the Court credits
Moras’s testimony on this point—that Moras resisted a reduction in pay fromaviéiéfused

to sign a written agreement reducing his saldty. 18. In any event, the oral contrabiat
defendants posit was entered imtasnot performed by MPN.€., Moraswas not paid even a
$120,000 salary during this period), so partial performance cannot save defendants from the
requirement of a written modificatiorDefendants are left with the general rule: ffije only
proof of an alleged agreement to deviatefr@ written contract is the oral exchanges between
the parties, the writing controlsRose 42 N.Y.2dat 343.
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May 2008 Agreement. Moras testified, and the Court credits, that Mbeas signed the
DecembeR009 Agreementincluding its recital that he was owed $87,400, he in fact believed he
was owed more money (the amount unpaid to him assuming that his $175,000 salary had
continued in force). The Court finds that Moras’s motivation to gigrbecember ZID
Agreementin the form that it was presented to him w@&nable him, after 14 months in which
he received minimal payo receive $87,400.

The Court, accordingly, finds that the $175,000 salary continued for the full duration of
Moras’s employment by MN.

In determining the amount of money owed to Moras, the next question, then, is at what
point Moras’s employment by MPN terminated. The record reflects, and thelasudund,
that, upon the creation of MPCM, MPN’s employees, including Moras, were traasterthe
new company. Ex. 12. Beginning in October 2009, Moras began receiving paychecks from
MPCM rather than MPN. &ause Moras was an employewidlf see May 2008 Agreement
19, he could be terminated for any reasAtbert v. Loksen239 F.3d 256, 264 (2d Cir. 2001)
(quotingSabetay v. Sterling Drug, In&9 N.Y.2d 329, 333 (1987)His employment contract
with MPN did not requirg¢hat termination take particular forme.g, that it be communicated in
writing. See, e.gChimarev vTD Waterhouse Investor Servsic, 280 F. Supp. 2d 208, 213—
14 (S.D.N.Y. 2003)aff'd, 99 F. App’x 259 (2d Cir. 2004) (“Where no particular form of
termination is required by an employment contract, oral termination is eqsafeative in
terminating a atwill employee as a written termination lettgr.”

The Court finds thatat the time thatloras changed employers, he was effectively
terminated fron MPN and hired by MPCM under a new, oral contract. The Court credits the

testimony of Ramgopal and Goldman that all of the other executives had taken atpay cut
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$120,000. The Court also credits Ramgopal’s testimony that Moras, along with other
employees, was on notice that MPCM intended to pay him (and others) at a $120 34 per
rate. Dating backo October 2008, Ramgopal had, in fact, made MPN’s desire to pay Maras at
$120,000 annual rate known to him; however, as long as Moras remained at MPN, his annual
salary remained $175,000 because of the absence of a written signed modificatidviayf the
2008 Agreement. Furthesnce Moras’s employer ceased to be MPN and became MPCM, the
Court finds it was most reasonable for Moras to understandhahtdeimpliedly agreedthat
his annual salargoing forwardwasto be $120,000The Courtfurther finds thatMoras’s
transferto MPCM was effectivéctober 1, 2009, for two reasons. First, in October 20@®a#/
began receiving paychecks from MPCM. Secamdhe December 2009 Agreemghtoras
acknowledged that his employment with MPCM began on that da

Therefore, Moras’s salary w&420,000 ($10,00permonth)startingon Octoberl,
2009.

As noted, in early 2010, Moras began working for Marco Polo Fixed Income Mexico.
His contractwith MPFIM expressly stated that his salary was $120,000. The Court does not
credit Moras’sunsupported assumption that, upon his transfer to MPRi&ggregate salary
from the Marco Polo entities increased,., to $175,000 because he continued to perform
services foMPCM as well. Therefore, the Coufindsthat while at MPFIM, Moras’ssalary
remained at $10,008er month untilhis termination indJanuary 2011.

The Court accordingly finds for Moras on Count One, and finds that the measure of
damages is based on Moras’s being contractually entitled (1) to an annuab&&l&r$,000
between October 1, 2008, and September 30, 2009; and (2) to an annual salary of $120,000,

between October 1, 2009, and his termination in January 2011.
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Il. New York Labor Law

In Counts Two and Three, respectivélioras alleges that defendarviolated New York
Labor Law by failing to pay him his salargnd seeks liquidated damages and attorrieg's
under New York Labor Law section 198.

“[T]he remedies provided in section 198 were intended tmbted to claims based
upon substantive Viations of the articlé Gottlieb v. Kenneth D. Laub & C8B2 N.Y.2d 457,

463 (1993) (emphasis added). “[Bly its terms, § 198(3) applies only to ‘an action torrecove
upon a liability imposed by this article’; it therefore does not supply a fredataright to

relief.” Malinowski v. Wall St. Source, Ind&No. 09 Civ. 9592 (PAE), 2012 WL 279450, at *2
(S.D.N.Y. Jan. 31, 2012%ee also Pachter v. Bernard Hodes Group,,Ii0.N.Y.3d 609, 616
(2008) (“[T]he text, history and purpose of [Labor Law § 198)[lindicated that attorney’s fees
are available only to plaintiffs who prove a violation of article 6°The remedies of section

198 [which include both attorney’s fees and liquidated damages] may not be invoked when the
claim is in substance a coatt claim to enforce the payment of obligations other than statutory
wages.” Fin. Techs. Int’l, Inc. v. Smitl247 F. Supp. 2d 397, 413 (S.D.N.Y. 2002) (citing

Gottlieb, 82 N.Y.2d at 462—63).

Moras’s complaint, which substantially alleges no more anéssthan a breach of
contract,does not reference agarticular provision of the Labor Lawndtead it generally
allegesthat “[d]efendants have failed to pay the [p]laintiff wages/salary as definBigw York
State Labor Law Section 1@ seq. Secord Am.Compl.  105. Here, because Moras does not
havevalid claims under eithesection191 or section 193 of the Labor Law, he does not allege
anysubstantive violations of the statutory provisions. Moras is not covered by section 191,

because that sean is inapplicable to executive§eeN.Y. Lab. Law8 191 Pachter 10 N.Y.3d
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at616(“[E] mployees serving in an executive. capacity do not fall under Section 191 of the
Labor Law”); Gottlieb 82 N.Y.2d at 464see alsdMalinowskj 2012 WL 279450, at *3Nor
can Moras sustain a claim under section 193: “Section 193 has nothing to do with failure to pay
wages. . ., governing instead the specific subject of making deductions from wadesdgle
v. Scholastic, In¢gNo. 06 Civ. 14342 (GEL), 2007 WL 766282, at *2 (S.D.N.Y. Mar. 9, 2007)
(citing Kletter v. Fleming32 A.D.3d 566, 567 (3d Dep’t 2006¥ee alsalankousky v. N. Fork
Bancorporation, Ing.No. 08 Av. 1858 PAC), 2011 WL 1118602, at *4 (S.D.N.Y. Mar. 23,
2011) (holding that section 193(1) “covers only deductions from agreed upon wages,” and was
inapplicable where dispute dealt with disagreement between parties over hesvshagld be
calculated).

Accordingly,the Court concludes that the provisions of the New York Labor Law are
inapplicable, andvioras isnotentitled to liquidated damaggsaynitive damages, or attorney’s
fees Judgment on Counts Two and Thhee thereforepeen entered for defendants.
II. Counts Four and Five

Count Four alleges that defendants have been “unjustly enriched through fraud,
deception[,] and abuse.” Second Am. Compl. 1 110-113. Count Five alleges fraud, namely,
that Moras detrimentally relied on “false and fraudulent acts and represesitétyoRangopal.
Id. 119114-1109.

Under New York law, the elements of unjust enrichment(@jethe defendant
benefitted; (2) at the plaintiff's expense; and (3) equity and good conscienae megtitution.”
Fed. Treasury Enter. Sojuzplodoimport v. Spiritsl INtV. 400 F. App’x 611, 613 (2d Cir.
2010)(summary ordgr “Under New York law, ‘[t]jo state a cause of action for fraud, a plaintiff

must allege a representation of material fact, the falsity of the represertateriedge by the
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party making the representation that it was false when made, justifiableedhathe plentiff
and resulting injury.” Lerner v. Fleet Bank, N.A459 F.3d 273, 291 (2d Cir. 200@)terations
in original) (quotingKaufman v. Coher807 A.D.2d 113, 199 (1st Dep’t 2003)).

The Court has not found sufficient evidence of fraud or unjust enrichment to make out
either claim In particular, Moras has not established that Ramgopal or the Marco Polo
defendantenriched themselves at his expense. To the contrary, the evidence shows that
Moras’s salary wnt urpaid because the companies were experiencing sivaneial trouble.
Notably, during difficult economic time$or MPN occasioned by the financial crisBamgopal,
Goldman, and other executives also took pay clitere is alsano basis to concludbat
Ramgopal knowingly misrepsented the company’s financial situationMoras.

To be sure, the Court is troubled by the defendants’ persistent refusal to pay Moras the
money he was owedrl he record reflects that after the financial crisi®CM twice received
very substantial infusions of money and was unrestricted in spendi$g million from
Religare in December 20@d $7.5 million from the unwinding of the Postatigestment in
May or June 2011. In neither case did the defendants, including Ramgopal, seeyfVitras
any ofthe $69,760 that they concede he wasdwlating back to fall 2008. Moreover, although
Ramgopal and other executives took pay cuts and (like Moras) forewent pay\durowus
periods, defendants chose to prioritize resumption of executivegiguay forwardover making
Moras whole. But callousness and insensitivity are not causes of action. And defendant
insensitivity to Moras’s situation does not equate to unjust enrichment. Quite theyontra
“[u] njust enrichment is an equitable clainattis unavailable where an adequate remedy at law
exists.” Fed. Treasury Enter. Sojuzplodoimpat00 F. Appk at 613(citing Lucente v. Int’l Bus.

Mach. Corp, 310 F.3d 243, 262 (2d Cir. 2002)).
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Accordingly, judgmenhas beemntered for defendants on Counts Four and Five.
V. Piercing the Corporate Veil

Finally, Moras asks the Court to pierce the corporate veil and hold Ramgomaigdgrs
liable for MPN and MPCM'’s breach of contract.

New York law “allows a party tpiercethe corporateeil upon showing ‘(i that the
owner exercised complet®mination over the corporation with respect to the transaction at
issue; and (ii) that such domination was used to commit a fraud or wrong that ihgiptty
seeking to pierce the veil.'Parnell v. Tremont Capital Mgmt. Cor®280 F. App’x 76, 77-78
(2d Cir. 2008) (summargrder) (citingAm. Fuel Corp. v. Utah Energy Dev. Cb22 F.3d 130,
134 (2d Cir. 1997))

Under New York law, a court is to consider the following factors in determininghehet
to pierce the comrate veil:

(1) disregard of corporate formalities; (2) inadequate capitalization; (3)

intermingling of funds; (4) overlap in ownership, officers, directors, and

personnel; (5) common office space, address and telephone numbers of corporate
entities; (6) he degree of discretion shown by the allegedly dominated
corporation; (7) whether the dealinggstween the entities are at §ijm length;

(8) whether the corporations are treated as independent profit cent@@yrggnt

or guarantee of the corporatisndebts by the dominating entity, and (10)

intermingling of property between the entities.

MAG Portfolio Consultant, GMBH v. Merlin Biomed Grp. LLZ58 F.3d 58, 63 (2@ir.
2001) (citation omitted).

Here, counsel for Moras devoted substantial time attitriestablishing factors that

would tend to support piercing the veillzween MPN and MPCM. These include common

office space, overlapping ownership, common directors, and failure to deal with eacht othe

arnis length. However, it is unnecessary to determine whether the corporate vail lsboul
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pierced as between these two entities, because defendants acknaldedgeN and MPCM
are each liabléo Moras to the extent his contractual wages were unpaid.

Defendants do not, however, make any such concession as to Ramgopal. In the Court’s
assessment,thbugh there is some evidence that he dominated the Marco Polo entities, there is
not enough to meet the “heavy burden” necessary to glegoeeil. Christensen v. SBM Indus.,
Inc., 9 F. App’x 52, 53 (2d Cir. 2001) (sunamy order) (citingTNS Holdings, Inc. v. MKI Sec.
Corp, 703 N.E.2d 749, 751 (N.Y. 1998)). Further, there is no evidence of fraud. MPN and
MPCM unquestionablwereengaged iralegitimate business. There is no evidence that
Ramgopabbused the corporate form for his personal gaibthough Ramgopal invested much
of his own money into the Marco Polo companiesluding in trying to recapitalize it after it
began to struggle during the financial crisis, there was no evidelceedt trial that he used
MPN or MPCM as ersonal piggy bank. Nor was thenadence that Ramgopal ever acted as
sole decisiormaker; rather, the evidence reflects thath companies had directors. Ramgopal
and Goldman'’s testimortpat the directors me$ uncontradicted, and minutesMPN
directors’ meetings were introductmcorroborate this claim.

Where there is sufficient evidencedmination, a court can pierce the corporate veil
even where there are no allegations of fraud. tlstissimply nat a casen whichthe
“corporation has been so dominated by an individual or another corporation and its separate
entity so ignored that it primarily transacts the dominatbrtisiness instead of its own and can
be called the other’s alter egoFFernbach LLC v. Calleg 92 A.D.3d 831, 832 (2d Dep’t 2012)
(quotinglsland Seafood Co. v. Golub CorB03 A.D.2d 892, 893 (3d Dep’t 2003)). Ultimately,
the Court cannot conclude that MPN and MPCM were Ramgopal’s alteraegitserefore

cannot pierce the veilnothat basis.
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V. Damages

Calculating Moras’s damages based on unpaid salary is a matter of simple arithmet
Defendants have admitteand Moras has not disputed, thatl Moras’s salary become
$120,000 beginning in October 2008, he would be owed $69,760. The Court has concluded,
however, that he should actually have been paid at $175,000 per year for that one-year period
(October 1, 2008 through September 30, 2009). Thus, Moras is owed $55,000 more than
defendants acknowledge, or $124,760.

As to Moras’sclaim that he is owed the value of unusadation daysthe Court has
concluded that Moras was entitled to 15 days of vacation a year, and that the propee ofeas
the accruabf this vacation is on pro ratabasis. Because he was terminated closlkee@nd of
January, the Court credits him withe full allotment of vacatiodays that he would have earned
for the full month of January, or 1.25 days. Calculating a single vacation day to be worth
1/250th of his salary, which subtracts Yeeekends antederal holidays, the Court finds that
Moras is owed $600 (1.25/250th of $120,008 salary at MPFIWfor unused vacation days.

Adding this to the $124,760 which Moras is entitled to in unpaid salary, the Court holds
that Moras is owed $125,360.

Morasis also entitled toqgjudgment interest“Under New York law . . . a plaintiff who
prevails on a claim for breach of contract is entitled to prejudgment inter@shaser of right.”
U.S. Naval Inst. v. Charter Commc’ns, [n@36 F.2d 692, 698 (2d ICi1991);see alscC.P.L.R.
85001(a) (“Interest shall be recovered upon a sum awarded because of a breadnimépeef
of a contract . ..”); Capgemini U.S., LLC v. EC Mange, Indo. 10 Gv. 2486 GBD)(HBP),

2012 WL 5938590, at *2 (S.D.N.Y. Nov. 27, 2012).New York, the statutory rate for
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prgudgment interest in a breach of contract action is nine percent perSe=t.P.L.R. 8§
5004°

C.P.L.R. 8 5001 (bjlirects that [i]nterest shall be computed from the earliest
ascertainable date the cause of action exist€dunsel for both parties agreed at argument that
it is appropriate to measure such interest from thepuidt of the period during which wages
were due, but not fully paid. That midpoint is April 1, 2009.

Accordingly, the Court hoklthat on Count OneMPN and MPCM owe Moras
$125,360, plus prejudgment interest at 9% per year, calculated from April 1, 2009.

CONCLUSION
For the reasons stated above, and for the reasons stated on the record at therhearin

December 11, 2012, the Court finds as follows:

1. On Count One, in favor of plaintiff Albert P. Moras against defendants Marco Polo
Network, Inc. and Marco Polo Capital Markets, LLC, in the amount of $125,360.00,
plus prejudgment interest at a rate of 9% per annum, to be calculated from April 1,
2009, untilDecember 112012, the date of entry of judgment. As to the claim in
Count One against defendant Vinode Bhesham Ramgopal, judgazebédrentered
in favor of Ramgopal.

2. On Counts Two through Five, in favor of all defendants.

* Although Moras did not specifically requgstjudgmentnterest in his Second Amended
Complaint, he requested “interest according to”lavhich is sufficient to preserviais right to
prejudgment interestSeeMohan v. La Rue Distributors, IndNo.CV 06-0621 FB (RLM), 2008
WL 4822266, at *2 (E.D.N.Y. Oct. 27, 2008).
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Judgment consistent with these findings has already been entered. Dkt. 45. The Clerk of Court

is directed to close this case.

SO ORDERED.

bd AL paplyongn

Paul A. Engelthayer ¢
United States District Judge
Dated: December 20, 2012
New York, New York

28



