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HAROLD BAER, JR., United States District Judge:

Plaintiff Al-Fatah Stewart (“Plaitiff” or “Stewart”), proceedingpro se brings this action
under 42 U.S.C. § 1983, against New York &@@épartment of Correctional Services
Commissioner Brian Fischer, Governondxew Cuomo, Deputy Commissioner Anthony
Annucci, Chief Medical Officer Frederick Berest, Regional Health Services Administrator
Ernie Martone, Nurse Administrator Betsy Keleputy Superintendent of Security Koskowski,
Deputy Superintendent Eranco, Deputy SuperintenateD. Cunningham, Deputy
Superintendent S. Brandow, Lt. T. Gotsch, Sgt. Kadnor, Correctional Officer R. Collins,
Correctional Officer Hess, Correctional Officer Coffey, Registered Nurse Richard Burns, Dr.
Chakravorty and Dr. Bentivegna (collectively “Bafiants”). Plaintiff alleges that Defendants
(1) failed to protect him from harm from otherganers and (2) denied him adequate medical care
for his injuries in violation of his rights undére Eighth Amendment. Defendants have moved to
dismiss pursuant to Rule 12(b)(6) of the FedBrdks of Civil Procedure. For the reasons set
forth below, Defendants’ motion is granted in part denied in part. Plaintiff’'s motion for a
preliminary injunction is denied.

|. FACTUAL BACKGROUND

The following facts are taken from Plaintgsfamended complaint and are assumed to be
true for the purposes of this motion to dismigBlaintiff, a prisoner in the custody of the New
York Department of Correctional Service®QCS”), alleges that on February 4, 2011, while
incarcerated at Green Haven Correctional Facilityyéset to the recreation yard and was “brutally
stabbed” by another prisoner with an “ice pigge weapon” that werdompletely through his
forearm. Am. Complf 23. Plaintiff claims that while h@as attempting to fend off any further
attacks from the prisoner, the tovedficer yelled to “break it up.” Id. 1 24 Plaintiff went to the
exit door to get medical care for his injured armvas told by the corréional officers behind the
door that he could come in earlyloe could go back in at 8pmld. 25. Because the prisoner
who had assaulted him stood by the exit door, Pthddgcided to stand under the guard tower until
the yard closed to avoidalking by his assailant.d. 19 26-27.

Plaintiff alleges that when he got back to¢edl block, he informed the gallery officer that
he had been stabbedd. § 28. After asking Plaintiff wherke had been stabbed, the gallery

officer stated “you’ll live, my shift is almost ox@af | have to stay here to do paperwork, you'll



really get hurt. Go lock in.”Id. 1 29. Plaintiff went to his cethat Friday evening and stayed
there until Sunday afternoon when imgired arm became so painful thet went to the yard to get
medical help. I1d. 1 31. There, he told some prisoners thatvas “hurt bad” and about half an
hour later he was directed over the loudadqer to report back to his cell blockd. 1 32.

Plaintiff was met by Sgt. O’Connor who askedhhn front of other prisoners if he had
been stabbed.Id. 1 33. Plaintiff, who did not want to Babeled a snitch, stated “not here.”
Sgt. O’Connor took Plaintiff to an empty roomgetited him to strip down to his boxer shorts and
inspected the injury.Id. 19 35-36. Sgt. O’Connor asked Plafhif he knew the identity of his
stabber and he stated that he knew the pridmnéace but not by name. Sgt. O’Connor replied
“Bullshit,” told Plaintiff to get dressed and escorted him to the clirat. T 37.

At the clinic, Nurse Burns asked Plaintiff if keew what lock jaw was and when Plaintiff
indicated yes, Sgt. O’Connor stated “well if you daell me who stabbed you, you won't get no
medical treatment because when metal pabsesgh flesh, it's a good chance you'll get lock
jaw.” Am. Compl. 919 38-39. When Plaintiff indicated thiaé didn’t know the stabber, Sgt.
O’Connor stated “play it your wal’'m writing you a Tier Il misbehavior report for not reporting
an injury and you’ll get 30 days keeplock anglals don’t come clean with me by then, we’ll see
how you fair when you get off keeplock.td. 1 41. Plaintiff was escorted back to his cell
without any medical attentionld. 1 42. On February 9, 2011, S@Connor issued to Plaintiff
a misbehavior report, and on February 12, 2011, aftexaring, Lt. Gotsch issued a sanction of 30
days keeplock. d. 11 43-48.

On February 28, 2011, while Plaintiff was comfihto keeplock, Officer Coffey opened his
cell and Plaintiff was “viciously stabbed” the shoulder and stomach by another prisoridr.q]
50. Plaintiff sustained an injury to highit knee while attempting to defend himselfl. 9 52.

He was escorted to the clinic where the meditaf did not treat his injured knee instead telling
him that he should ndétave been fighting.Id. Plaintiff was placed undénvoluntary protective
custody and later issued agiéhavior report for fighting and violent condudd. 9 53-55.

II. PROCEDURAL HISTORY

Plaintiff filed his original complaint oMarch 24, 2011, alleging that Defendants were
deliberately indifferent to his &ty and his medical needs by fadito protect him from harm and

denying him adequate medical careties injuries. Plaintiff subspiently filed an order to show
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cause for a preliminary injunction, on May 13, 20D&fendants filed an opposition to Plaintiff’'s
motion for a preliminary injunction, and on Juhe?011, Plaintiff filed a reply to the opposition.
Plaintiff filed an amended complaint on June 13, 2011, providing the names of the John Doe
Defendants. On September 30, 2011, Defesd@datl a motion to dismiss the amended
complaint, on October 7, 2011, Plaintiff submitted his opposition, on October 21, 2011,
Defendants filed a reply and on Novesni2, 2011, Plaintiff filed a surreply.

1. DISCUSSION
A. Motion for a Preliminary Injunction

Plaintiff's motion for a preliminary injurton to obtain physicaherapy and an MRI
must be denied. To obtain a preliminaryimgtion, “the moving party must demonstrate (1)
that it will be irreparably harmed in the abserf an injunction, and (2) either (a) a likelihood
of success on the merits of the@se or (b) sufficiently seriowgiestions going to the merits of
the case to make it a fair ground fitigation and a balace of hardships tipping decidedly in its
favor.” MONY Group, Inc. v. Highfields Capital Mgmt, L,.B68 F.3d 138, 143 (2d Cir. 2004)
(internal citation and quotation marks omitted).

Plaintiff moved for a preliminary injundn seeking physical thepy and an MRI to
evaluate further his injured arm and kiseethat treatment could be prescribed’he Court
referred the matter to Magistrate Judgeddwe Katz who held a conference on October 11,
2011, at which time Plaintiff confirmed that hesagetting satisfactorygatment for both his arm
and knee but indicated that he would still liké\iRI to prove that he had sustained a knife wound.
By letter dated October 11, 2011, Plaintiff respsea ruling on his motion for a preliminary
injunction and again seeks an MRI for his arm twvprthat he had been stabbed. Plaintiff also

! By letter dated June 30, 2011, the Court directed Plaintiff to provide upd4iieswédical care and noted that the
Assistant Attorney General was inquiring into the medical lcar@as receiving. The cowalso stated that if in the

coming weeks Plaintiff felt that he was not being provided the required care, a confeoeittbe scheduled to

determine how to proceed. Plaintiff subsequently submitted several letters to the Court asserting that he was still not
receiving adequate medical care for hjaried arm and knee. By letter dated Rify 2011, however, Plaintiff stated

that he had received x-ray results for his knee and was examined by a doctor who haddbiradol undergo

physical therapy for his knee and occupational therapy for his hand. By letter dgtest 22, 2011, Plaintiff

indicated that he was receiving physitarapy for his knee but had been @driccupational therapy for his arm and

hand and that after so long without treatment he suffered pain and discomforhimtheéHe was scheduled,

however, to see a specialist to determine a course ahgrat By letter dated September 16, 2011, Plaintiff stated

that he had seen a nurse practitioner who prescribed Norontin, a nerve pain drug, for his arm, and scheduled him to see
a physiatrist for possibly more invasive treatment. He also stated that he had to complete one more session of
physical therapy for his knee and then was told that an MRI and surgery for the knédevscheduled.
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represents to the Court thas mequest for an MRI should be granted because other prisoners are
likely to suffer similar harm and it would prale evidence to support his claim of deliberate
indifference to his medical needs.

Plaintiff's request for injunctive relief is deniad moot because he no longer faces an
actual and imminent threat arisirgm Defendants’ alleged failute provide adequate medical
care for his arm and knee. Plaintiff has inforrtteal Court that he is receiving treatment for his
arm and knee. His contention that his motianafio MRI should be graed to prevent potential
violation of other prisoners’ righ and to provide evidence topport his claims are attenuated and
speculative and insufficient to ssfif the standard necessary for an injunction. Because Plaintiff
is not under threat of suffering an irreparatédem his motion for a preliminary injunction is
denied as moot.

Furthermore, to the extent he seeks injunatelief directed at fhicials at Green Haven,
Plaintiff's request for injunctive tef is also moot because he is no longer incarcerated at that
facility. Generally, a prisonertsansfer from a facility mots claims for declaratory and
injunctive relief against officials of that facility SeeSalahuddin v. Goordd67 F.3d 263 (2d Cir.
2006);Prins v. Coughlin76 F.3d 504 (2d Cir. 1996). R&iff was transferred to Auburn
Correctional Facility and is currently incarcem@tat Wende CorrectiohBacility. Because
Plaintiff obtained the medicaldatment he sought and is no longearcerated at Green Haven,
his motion for a preliminary innction is denied as moot.

B. Motion to Dismiss

1 Legal Standard

A complaint must be dismisgdainder Rule 12(b)(6) if plaiiff fails to state a claim upon
which relief can be granted. Fed. R. Civ1P(b)(6). To survive dismissal on this ground, a
claimant must plead “enough facts to state mrta relief that is plausible on its face.Bell Atl.
Corp. v. Twombly550 U.S. 544, 570 (2007). A faciafausible claim is one where “the
plaintiff pleads factual contentdahallows the court to drawélreasonable inference that the
defendant is liable fahe misconduct alleged.”Ashcroft v. Igbal129 S. Ct. 1937, 1949 (2009).
The Court’s determination of whether a compiaitates a “plausiblelaim for relief’ is a
“context-specific task” that requires applica of “judicial experience and common sengd.’at

1950. Moreover, because Plaintiff is proceedprg se the Court must liberally construe his



pleadings and interpret them to ratle strongest arguments they suggeSee Erickson v.
Pardus 551 U.S. 89, 94 (2007pér curian); Harris v. Mills, 572 F.3d 66, 72 (2d Cir. 2009).
The Court must accept the factual allegations set forth in the complaint as true, and draw all
reasonable inferences in the non-movant’s faRoth v. Jenning189 F.3d 499, 504 (2d Cir.
2007).

Defendants’ motion to dismiss identifiggo principle reasons why the amended
complaint should be dismissdd) Plaintiff fails to state aognizable claim for relief under 42
U.S.C. § 1983; and (2) thirteen Defendants wertepersonally involved ithe alleged violations.

2. Section 1983 Claims

Section 1983 provides relief for a plaintiff deqed of “rights, privileges, or immunities
secured by the Constitution and its laws.” 42 U.S.€983. The statute is not itself a source
of substantive rights, but rath@mechanism for vindicating federahts elsewhes conferred by
the Constitution and federal statuteSeeCampbell v. City of New Yarklo. 06 Civ. 4743 (HB),
2010 WL 2720589, at *6 (S.D.N.Yude 30, 2010) (citations omitted). To state a claim under 8
1983, a plaintiff must allege bothath (1) a right secured by the Ctitgion or laws of the United
States was violated, and (2) thghti was violated by a person actumgder the color of state law.
West v. Atkins487 U.S. 42, 48 (1988).

a. Failureto Protect

Under the Eight Amendment prison officiale aequired to take reasonable measures to
guarantee the safety of prisonerSeeFarmer v. Brennan511 U.S. 825, 832 (1994). This duty
includes an obligation to ptect prisoners from harm caused by other prisonéisat 833. “Itis
not, however, every injury suffered by one prisaatethe hands of another that translates into
constitutional liability.” Id. at 834. To state a cognizabl@ 383 claim for failure to protect, a
prisoner must show that: (1) he is incarcerateder conditions “posing substantial risk of
serious harm”; and (2) prison officials actedhwideliberate indifference” to his safetyld.; see
Hayes v. New York City Dep’t of CorrectioRg F.3d 614, 620 (2d Cir. 1996). A plaintiff can
establish deliberate indifference §lyowing that a corrections offict&knows of and disregards an
excessive risk to inmate health or safety; the official must both be aware of the facts from which an
inference could be drawn that@bstantial risk of serious harmists, and he must also draw the

inference.” Farmer, 511 U.S. at 837. *“[A] prison official lsasufficient culpablentent if he has



knowledge that an inmate faces a substantial serious risk of serious harm and disregards that risk
by failing to take reasonable measures to abate the harayes 84 F.3d at 620 (citation
omitted).

Plaintiff alleges that prisonfficials at Green Haven actedtwideliberate indifference to
his safety by: (i) failing to protect him from thtaeck on February 4, 2011; and (ii) failing to place
him in protective custody once they became awatesaohjuries from the attack, resulting in
another attack on February 28, 2011. Defendants #ngtiPlaintiff fails toallege plausible facts
showing that prison officials knew of and digarded a substantiaski of serious harm.

Defendants contend that neither Plaintiff nas@n officials were specifically aware that
Plaintiff was at risk of serious danger or harm on February 4, 2011. They argue that no one had
advance knowledge that an attack would occurnifiaihad no fear of beig assaulted prior to the
attack and could not identify the inmate who afisd him. Defendants claim that because they
had no specific knowledge that Plaintiff was at “sulbsg risk,” they could not take measures to
prevent the attacksSeeDef. Mem. at 9, 11, 13; Def. Reply at 2-3, 6-7.

Plaintiff's allegations “as to the level and typigorevious violence in the yard” and that the
incidents were “serious and similar enough togafendants on notice ofalsubstantial risk of
danger” may be sufficient to establish that theditions of his incarceration posed a substantial
risk of serious harm.Warren v. Goord476 F. Supp. 2d 407, 411 (S.D.N.Y. 2007). Plaintiff's
amended complaint fails, however, to allegeddiam which the Court can reasonably infer that
Defendants acted with a sufficiently culpablatstof mind with respédo the February 4, 2011
incident. Plaintiff fails to allge facts indicating that Defendartad knowledge of a personal risk
to him, such as a previous threat or attack,dasicbgarded that risk by failing to take reasonable
measure to protect his safetyseeFernandez v. New York City Dep’'t of Coko. 08 Civ. 4294
(KMW), 2010 WL 1222017, at *4 (S.D.N.Y. Mar. 22010) (“Absent clear notice of a risk of
harm to the prisoner, ‘[c]ourts routinely deny deliberate indifference claims based upon surprise
attacks.”) (quotingZimmerman v. MacombeNo. 95 Civ. 882, 2001 WL 946383, at *5 (S.D.N.Y.
Aug. 21, 2001). Viewing the facts in the light mfastorable to Plaintiff as | must, his allegations
at most suggest that Defendants were negligeriaifiing to use additional safety measures in the
recreation yard. A prisoner’s claim, however, thiagon officials weraegligent by failing to

protect him from injury by another prisoner does s to the level ofleliberate indifference



actionable under the Eighth AmendmengeeFarmer, 511 U.S. at 838 (“an official’s failure to
alleviate a significant risk that he shotlave perceived but did not, while no cause for
commendation, cannot . . . be condemagdhe infliction of punishment"see alsdHayes 84
F.3d at 620Morales v. New York State Dep’t of Coi842 F.2d 27, 28 (2d Cir. 1988).

Plaintiff's allegations with respect todlattack on February 28, 2011, however, are
sufficient to state a plausible claim of failurepimtect. He alleges that after the February 4,
2011, prison officials were sufficiently aware thatwess at risk of substéial harm and that they
should have placed him in protective custody beede was in “imminent danger” since his
attacker had not been apprehended as nathdey DOCS policy and rules. Am. CompN
47-49; PI's Opp. at 6, 16, 24. dtead, Plaintiff was placed ire&plock where his cell was opened
by Officer Collins, who presumably looked on wHikaintiff was attacked by another prisoner for
the second time. Am. Comg].49; PI. Opp. at 7, 23. Plaintifleges that his placement in
keeplock, the failure to follow proper protocof those in keeplockral the opening of his cell
were all a set up for him to be murdered.. ®p. at 21-23. Defendants again contend that
Plaintiff fails to allege a plausie claim that prison officials fi@d to protect him from harm.
Defendants claim that they could not apprehlaintiff’'s assailant beause Plaintiff did not
identify him and that Plaintiff d@enot allege that prison officidkmew that he would be assaulted.
Def. Mem. at 9, 11-12; Def. Reply at 2, 6-7. Dwefants characterize Plaintiff's claim that he was
set up to be murdered as “outhish.” Def. Reply at 8.

Leaving aside the “set up to be murderedneaPlaintiff's allegatons show at the very
least that prison officials knew afsubstantial risk prido the February 28, 2011 attack and failed
to take reasonable measures to abate the h&e&Warren 476 F. Supp. 2d at 412 (prisoner
states a deliberate indiffereclaim when prison officialwho were allegedly aware of a
substantial risk to the prisoner’s safety did noghio remedy the situation). The prior attack on
February 4, 2011, coupled with the failure to @h@nd his assailant plioded actual notice to
Defendants that a threat to Plaintiff existeArguably, the placement of Plaintiff in keeplock
after his Tier Il disciplinary hearing insteafiprotective custody artie opening of his cell
suggest that Defendant disregardesdribk to Plaintiff of substantiaarm. If, as Plaintiff claims,
there exists a DOCS policy togale a prisoner who had been poexgly attacked in involuntary

protective custody, Defendants’ faiuto follow that policy woud “entail[] something more than



mere negligence.”Farmer, 511 U.S. at 835.

Plaintiff has alleged sufficient facts to shivat Officer Hess, Sgt. O’Connor, Lt. Gotsch,
Officer Collins and Deputy Superintendent Kosletiwvere deliberately infferent to Plaintiff's
safety, and therefore the failuieprotect prong of Rintiff's motion as to those defendants is
denied?

b. Inadequate M edical Care

In Estelle v. Gamble429 U.S. 97 (1976), the Supreme Court held that “deliberate
indifference to serious medical needs constittitesunnecessary and wantinfliction of pain,’
proscribed by the Eighth Amendmenid’ at 104. As in the failur® protect context, to prove
deliberate indifference to serioosedical needs, a plaintiff musstablish: (1) that he had a
“sufficiently serious” medical condition and (2) thiae official in question had a “sufficiently
culpable state of mind.”Hathaway v. Coughlin37 F.3d 63, 66 (2d Cir. 1994eeFarmer, 511
U.S. 825, 834 (1994Faiozzo v. Koremarb81 F.3d 63, 72 (2d Cir. 2009).

Under the first prong of the deliberate indiffiece analysis, Plaintiff must show that his
medical condition was “sufficiently serious.Hathaway 37 F.3d at 66. “There is no settled,
precise metric to guide a court in its estilma of the seriousness of a prisoner’s medical
condition.” Brock v. Wright315 F.3d 158, 162 (2d Cir. 2003). Numerous cases, however, have
set forth an illustrative list dactors that guide the analysiscluding (1) whether a reasonable
doctor or patient would perceive the medioad in question as “important and worthy of
comment and treatment,” (2) whether the medioaldition significantly atcts daily activities,
and (3) whether the plaintiff suffers from “the existence of chronic and substantial peinsee
Chance v. Armstrond 43 F.3d 698, 702 (2d Cir. 1998). Tstandard contemplates “a condition
of urgency” that may “produce deattegeneration or extreme painJohnson v. Wright412
F.3d 398, 403 (2d Cir. 2005) (citation omittedgthaway 37 F.3d at 66. Yet, a prisoner is not
required to demonstrate that he “experiences pairighat the limit of honan ability to bear, nor

... that his or her condition will degenerate into a life-threatening ofdck 315 F.3d at 163.

2 gpecifically, Plaintiff contends that Defendant Hess failed to report the February 4, 2011 attelcknight have
led to an official investigation and possibly apprehensidmis attacker, that Deidants O’Connor, Gotsch and
Koskowski were well aware that he was at riskfailéd to follow DOCS policy by having him placed in
involuntary protective custody, and that Defendant Celtipened his cell door in contravention of keeplock
protocols.



For the second prong of the analysis, the pfamtust demonstratthat each defendant
acted with a “sufficiently culpable state ofrdi” knowing and disregarding an excessive risk to
his health and safety. “Deliberate indifference istate of mind that is the equivalent of criminal
recklessness.” Hernandez v. Kean&41 F.3d 137, 144 (2d Cir. 2003) (citation omitted). To
meet this standard of culpability, a defendaat8ons must be more than mere negligence or
medical malpractice; rather, the plaintiff mskbw that the defendants acted with a reckless
disregard for the risk presenteGeeEstelle 429 U.S. at 1065tevens v. Goord35 F. Supp. 2d
373, 384 (S.D.N.Y. 2008). A plaintiff “need not shtvat a prison officiahcted or failed to act
believing that harm would actually befall an inmaités enough that the offial acted or failed to
act despite his knowledge of a subsia risk of serious harm.”Farmer, 511 U.S. at 842-43.

Plaintiff alleges three instances of outright @déor failure to prowde medical care in his
amended complaint: (1) Officer Coffey’s faikuto report his stab wound on February 4, 2011,
because he was going off duty and did not wadbtthe paperwork; (2) Nurse Burns’s denial of
adequate medical attention for his injured arm, WiRlaintiff alleges was faole that wat through
his entire arm, when he was escorted to timcdoy Sgt. O’Connor on February 6, 2011; and (3)
the medical staff's failure to treat his knee injwiyen he was escortéal the clinic after the
assault on February 28, 2011. Plaintiff alsogatethat he was dexd medical care by Dr.
Chakravorty and Dr. Bentivegria.Plaintiff claims that he nowuffers what he believes to be
permanent damage to his arm and KheBefendants contend that Risf fails to show that he
had objectively serious medical neeahd that prison officials actedth deliberate indifference.
| can only hope that in this day and age anithisicountry the Assistaittorney General makes
this allegation tongue in cheek.

Taking Plaintiff's allegations regardy the severity of his injuries as true as | must at this

®  Plaintiff alleges in his surreply that Defendant Dr. Chakravorty, his assigned ¢ealtbrovider, viewed his

wound and denied him medical care on March 9, 2011. PI's Surreply at 18. Although Plaintiff had previously
alleged denial of medical care by Dr. ChakravaségPl.’s Opp. at 11, this is the first time he provides a specific date.
Plaintiff also alleged in his opposition to Defendant’s motio dismiss that Defendant Dr. Bentivegna had denied

him treatment. SeePl.'s Opp. at 12. He now alleges in the surreply that Dr. Bentivega made rounds everyday on the
cellblock unit where he was housed and he complained to him about being in pain. Pl.’s Sutf@ply at

* Plaintiff alleges that he will never have the full funatand feeling in his arm and that his knee will never be the
same. Pl.’s Opp. at 15-16. He alleges that he eogives medication for nerve damagestained in his left arm
from the stab wound and is scheduled to see a physiatrist for a more invasive tredtmani5. Plaintiff further
alleges that he is going through physical therapy fokieg and may eventually get an MRI and surgery to alleviate
the pain. Id. at 16.
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stage of the litigation, a reasonaloloctor or patient would pergeithe medical need in question
as “important and worthy of comment and treatmerfock 315 F.3d at 162. Furthermore,
considering Plaintiff's claims that he will neveneaathe full function of his arm and knee and that
he is looking at the possibilitgf more invasive nerve treatment for his arm and surgery for his
knee, he also demonstrates that his medicalitondignificantly affects his daily activitiesld.;
seeSmith v. Carpente16 F.3d 178, 187 (2d Cir. 2000) (“a seis medical need exists where the
failure to treat a prisoner’s injury could resulffimther significant injuy or the unnecessary and
wanton infliction of pain”) (inérnal quotation marks omitted). aitiff also alleges that he
continues to suffer “chronic and substantial pailBtock 315 F.3d at 162. Plaintiff has alleged
facts sufficient to satisfy the firprong of deliberate indifferencthat the injuries to his arm and
knee were sufficiently seriousSeeBurton v. Lynch664 F. Supp. 2d 349, 364-65 (S.D.N.Y.
2009) (allegation of elbow condition was sufficierglgrious where plairiticould not straighten
elbow or full utilize arm).

Defendants argue that even amswg Plaintiff suffered frona serious condition, he fails to
allege facts showing deliberatelifference by Officer Coffey, Nwe Burns, Dr. Chakravorty and
Dr. Bentivegna. When the allegatis are read in the light mostvéaable to Plaintiff, however,
he has stated facts creating the inference tleaetbefendants acted with a “sufficiently culpable
state of mind” to satisfy the second prong of thédeate indifference analysis. Plaintiff claims
that Officer Coffey was “told anshown wound of plaintiffs [sic] jary and still neglected to get
plaintiff help simply because he wanted to gonlecon time and did not want to write a report,”
Pl.’s Opp. at 11; that Nurse Burns “documentexdize of his wound but refused to even clean the
wound on orders from Sgt. O’Connor, ” Pl.’s Opp2@f that he was denied treatment for his
injured knee by unidentified members of the medstalf because he had been in a fight, Am.
Compl. 19 51-52’ that Dr. Chakravorty “viewed [Ridiff] up close in peran, in the flesh and
refused to treat” him, Pl.’s Surreply at 18; andtthe complained about pain to Dr. Bentivegna
everyday but was not provided treatment, Pl.’'s @QpA2; Pl.’s Surreplat 19. In light of
Plaintiff's claims about the severity of his ings, his allegations sugstethat the Defendants’
“willfully disregarded whatever consequences might follow from failing to fully examine
Plaintiff.” Burton 664 F. Supp. 2d at 366. Plaintiff has gdld sufficient facts at this stage to

support a claim of deliberate indifferencehie serious medical needs under the Eighth
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Amendment against Defendants Coffey, Burns, Chakravorty and Bentivegna.
c. Personal Involvement

Defendants contend that Plaintiff fails téegle facts showing th&efendants Fisher,
Cuomo, Annucci, Bernstein, Martone, Kelkgpskowski, Franco, Cunningham, Brandow,
Coffey, Chakravorty and Bentivegna were peaslyrinvolved in the eged deprivations.
Liability for damages in a 8 19&&tion may not be based on tiespondeat superiar vicarious
liability doctrines. SeeMonell v. Dep’t of Social Serygl36 U.S. 658, 691 (1978jarid v. Ellen
593 F.3d 233, 249 (2d Cir. 2010). Irder to establish liability undér1983, a plaintiff must
allege the defendant’s direct and personal irmmlent in the alleged constitutional depravation.
Wright v. Smith21 F.3d 496, 501 (2d Cir. 1994Mpffitt v. Town of Brookfield50 F.2d 880, 885
(2d Cir. 1991). The plaintiff must allegecta showing a connection between the defendant’s
alleged unconstitutional act and the injuries suffer&teZherka v. Amicone34 F.3d 642, 644
(2d Cir. 2011).

As discussed above, Plaintiff has allegefficient facts that Koskowski, Coffey,
Chakravorty and Bentivegna were personally ingdlin the alleged viations of his rights.

With respect to Fischer, Cuomo, and AnnuBtaintiff fails to allege facts plausibly
suggesting that these Defendants were awaiteeddlleged conduct, were grossly negligent in
their supervision of the prison staff involveddarectly participated in or created a policy
condoning unconstitutional conduct.

As to Defendants Bernstein, Kelly, Fran€unningham, Brandow and Martone, Plaintiff
alleges that they never responded to his letteyatdis lack of medical treatment.  Plaintiff
fails to allege plausible claims of a constitutibvialation against these Defendants. The mere
receipt of a letter without pareally investigating or acting dhe letter or grievance is
insufficient to establish personal involvementeeGonzalez v. Sarrecko. 08 Civ. 3661
(RWS), 2011 WL 5051341, at?4 (S. D.N.Y. Oct. 24, 2011Bodie v. Morgenthau342 F.

Supp. 2d 193, 203 (S.D.N.Y. 2004). Because Plaintiff does not allege that these Defendants
ever received his letters, let alomxiewed or investigated tlwntents, he fails to allege

personal involvement. See Harrison v. GoordNo. 07 Civ. 1806 (HB), 2009 WL 1605770, at *

9 (S.D.N.Y. June 9, 2009Y;,oung-Flynn v. WrightNo. 05 Civ. 1488 (LAK), 2007 WL 241332,

at *21 (S.D.N.Y. Jan. 26, 2007). That these higikirag Defendants were informed of the lack
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of treatment for his injuries and did nothing, if true, posits a sad state of affairs for our prison
system, but 1s insufficient to cstablish their personal involvement. See Hernandez v. Goord,
312 F. Supp. 2d 537, 547 (8.D.N.Y. 2004) (assertion that supervisor received letters of complaint
fail to state a claim); see alvo Harrison, 2009 WL 1605770, at * 9 (collecting cases).
III. CONCLUSION

For the foregoing reasons, Defendant’s motion to dismiss is granted in part and denied in
part, Claims against Defendants Fischer, Cuomo, Annucci, Bemstein, Martone, Kelly, Franco,
Cunningham and Brandow are dismissed. With respect to the claims against Defendants
Koskowski, Gotsch, O’ Connor, Collins, Hess, Ceffey, Burns, Chakravorty and Bentivegna for
faiture to protect and denial of adequate medical care, the motion is denied. Plaintiff’s motion

for a preliminary injunction is denied as moot. The Clerk of Court is instructed to close the

relevant motions and remove them from my docket.

New York, New York

December J_L. 2011

HAROLD BAER, JR.
United States District Judge
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