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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________________________________________ X
In Re:
Chapter 11
GRUMMAN OLSON INDUSTRIES, INC., :
RODNEY GABLE, : Case No. 02 B 16131 (SMB)
Debtor, : Adversary No. 10-03052
MORGAN OLSON L.L.C.,
Plaintiff-Appellant,
11 Civ. 2291 (JPO)
_V_
DENISE FREDERICO and JOHN FREDERICO, MEMORANDUM
: AND ORDER
DefendantsAppellees. :
_____________________________________________________________ X

J. PAUL OETKEN, District Judge:

This bankruptcy appeal requires the Court to address a question that has not been
resolved by the courts in this Circuit, but has been addressed by icoseveral other circuits:
whether a bankruptcy sale order, pursuant to Section 363 of the Bankruptcy Code (the “Code”),
11 U.S.C. 8 363, can extinguish the state law claintiaf partiesbased on conduct by the
debtor before the bankruptcy, where no injury was caused until after the banktapézy ¢
Because thesdaimans could not have received notice or an opportunity to participate in the
bankruptcy proceedings, the Court holds that enforcing the bankruptcysaanaiéts to take
away their rght to bring a claim would violate bankruptcy procedure and due process.

Presently before the Court is an appeal pursuant to 28 U.S.C. § 158(a) from an order of
the Bankruptcy Courfor the Southern District of New York (the “Bankruptcy Court”) graneing

motion for summary judgment by Appellees Denise Frederico and John Fredeliectifely,
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the “Fredericos”), denying a motion for summary judgment by Appellant Morgson@..L.C.
(“Morgan”), and dismissing the adversary action brought by Morgan in the Bankrupticy C
See In re Grumman Olson Indu445 B.R. 243 (Bankr. S.D.N.Y. 20118R Ct. Op’). Morgan
brought the adversary action for declaratory and injunctive relief barringe¢dericos from
proceeding against Morgan in New Jersey statet coutheories of successor liability.

For the reasons that follow, the Court affirms the order of the Bankruptcy Coultt in f

Background

The material facts in this case, as set forth in the Bankruptcy Court’s opiniomt ane
dispute.

A. The Paties

Appellant, Morgan, is a corporation engaged in the manufacture of products for the truck
body industry. Morgan purchased certain assets of Grumman Olson Industries, Inc
(“Grumman” or the “Debtor”) after Grumman declared bankruptcy.

Appellees, the Fredericos, initiated an action in New Jersey Superior Gaunstgnter
alia) Morgan for personal injury and products liability after Denise Frederaimuredafter
the bankruptcyvhile driving a truckthat wasmanufactured by Grumman prior to the
bankruptcy.

B. The Bankruptcy and Sale Order

On December 9, 2002, Grumman, a company that designed, manufactured, and sold
products for the truck body industry, filed a petition for Chapter 11 bankruptcy. On July 1, 2003,
the Bankruptcy Court entered an Order approving the sale of certain of the’ ®absmts (the
“Lot 2 Assets”) to MS Truck Body Corp., a predecessor of Mofgalectively, “Morgan”)
pursuant to Bankruptcy Code 88 363 and 3@&eeQrder Pursuant to Sections 363 and 365 of

the Bankuptcy Code and Bankruptcy Rules 2002, 6004 and 6006 (I) Approving the Sale by the

2



Debtor of Certain of its Operating Assets, Free and Clear of Liens, CéichEncumbrances,
(1) Approving the Assumption and Assignment by the Debtor of Certain Assdé&a&ecutory
Contracts and Unexpired Leases, and (Ill) Granting Other Related, Rgpellant’s
Memorandum of Law in Support of Its Appeal (“AglantMem.”), Ex. A (Dkt. No. 9)the
“Sale Order”))

The Sale Order contained several provisions thatgotag to limitMorgari s potential
liability arising from the sale of the assets for tort claims based on alledgfeistive products
manufactured and sold by Grumman prior to the sale. In particular, the sale of thadsats
was ordered “free and @eof all . . . claims . . . and other interests . . . and all debts arising in
any way in connection with any acts of the Debtor.” (Sale Orderafc@rdid. 1 4, 14.) In
addition, the Sale Order provided that the purchase of the assets by Morgan would not subject
Morgan to “any liability for claims against the Debtor or the Lot 2 Assetlsjdmg, but not
limited to, claims for successor or vicarious liability, by reason of suchféramsder the laws of
the United States, any state, territory or possession thereof or the Dis@aiuaibia applicable
to such transactions.” (Sale Order §4&ord{ S (providing that the purchaser “shall not by
virtue of this Order or the Lot [Asset Purchase Agreement (“APAQ} the transactions
contemplated ¢éreunder or thereunder, be deemed to hewecessoriability or responsibility
for claims against or obligations of the Debtor arising prior to or as a resh# ptirchase and

sale of the Lot 2 Assets hereunder”)

! The relevant provisions of the Sale Order provide, in full:
Paragraph Q:

The sale, conveyance, and assignment of the assets to be putcideretthe Lot 2 APA (the “Lot 2 Assets”) shall
be free and clear of all liens, claims, encumbrances, and other interestshguelitdout limitation, mortgages,
security interests, pledges, liens, replacement liens, judgmentsydiereacumbrances, dnarges of any kind or
nature, if any, including, but not limited to, any restriction on the trangfeeipt of income or other exercise of any
attributes of ownership (the foregoing collectively referred to as “Lieast),all debts arising in any way
connection with any acts of the debtor, claims (including but notdihit “claims” as that term is defined in the
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The Sale Order also provided that the Bankruptcy Court would retain jurisdiation “t
interpret, implement and enforce the provisions” of the Sale Order. (Salef(idg

On October 31, 2005, the Debtor and the Official Committee of Unsecured Creditors
confirmed a joint liquidatinglan. The Court signed the Final Order and Decree on December
29, 2006, thereby closing the bankruptcy proceedings.

C. The New Jersey Action

Prior to the bankruptcy filing, the Debtor manufactured and sold truck chassis to various
companies, includingedEx. On October 8, 2009, the Fredericos brought a personal injury
action against Morgan and others in New Jersey Superior Court. The compigies atiat Ms.
Frederico, an employee of FedEXx, sustained injuries when the FedEXx trucisstigwwng

struck a telephone pole on October 15, 20@eefppellantMem. Ex. B.) The complaint also

Bankruptcy Code), obligations, demands, guaranties, interests)atets of any kind and nature, whether arising
prior to or subsequéno the commencement of this Chapter 11 case, and whether imposed byeagreem
understanding, law, equity, or otherwise (the foregoing collectivédyresl to as “Claims”), with all such Liens and
Claims, and any and all other interests to attach tpritveeeds of sale of, and with the same force, effect and
priority of such Liens, Claims and other interests had against, ti& Assets, and holders thereof shall be
permanently enjoined from asserting against the Lot 2 Assets anadtfggchshall look solely to the proceeds of
sale.

Paragraph S:

Except as otherwise expressly provided by the Lot 2 APA and all relatadhiesits, the Purchaser shall not by
virtue of this Order or the Lot 2 APA or the transactions contemplatedi@er or thereunder, be deemed to have
“successor” liability or responsibility for claims against or obligatioithe Debtor arising prior to or as a result of
the purchase and sale of the Lot 2 Assets hereunder.

Paragraph 19:

Except as otherwise expressly provided ittt 2 APA or related instruments or as otherwise provided in this
Order, the Purchaser shall have no liability or responsibility for ahyifiaor other obligation of the Debtor arising
under or related to the Lot 2 Assets other than for the purghizsepayable under the Lot 2 APA. Without limiting
the effect of the foregoing, the transfer of the Lot 2 Assets and#ignanent of the Lot 2 Contracts do not and will
not subject the Purchaser to any liability for claims against the Debtag botR Assets, including, but not limited
to, claims for successor vicarious liability, by reason of such ganster the laws of the United States, any state,
territory or possession thereof or the District of Columbia applicable otrusactions. Theurchaser shall not

be deemed, as a result of SMB 7/1/03 the consummation of the transactionpiatgé by the Lot 2 APA to: (a) be
the successor of the Debtor; (b) have, de facto or otherwise, merged with theilebtor; (c) be a mere
continuationor substantial continuation of the Debtor or the enterprise of the Debtl) be responsible for any
liability of the Debtor or for payment of any benefit accruing to the Debtaept as specifically provided for in the
Lot 2 APA.
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alleges that the truck she was driving was manufactured, designed, and/or saldhoya@rin
1994 and was defective for several reasons. On April 28, 2010, the Fredericos filed an amended
complaint that alleged that Morgan continued Grumman’s product line, and was theadtere |
to the Fredericos under New Jersey successor liability law.

D. This Adversary Proceeding

On March 24, 2010, Morgan brought this adversary proceeding in the Bankruptcy Court
seeking declaratory and injunctive relief barring the Fredericos fromgibgnheir claims
againstMorganin New Jersey state court. Morgamwomplaint alleged that the Sale Order and
accompanying Asset Purchase Agreetriprovided that the assets of the debtor would be sold
and purchased without liability for products manufactured prior to the sale, includimogitv
liability under any state law successor liability theoryCofnplaint, 10-3052 (Bankr. S.D.N.Y.
Mar. 24, 2010) (Dkt. No. 1) (“Comp.”) 1 8.) The truck involved in the accident was
manufactured by Grumman, not Morgan, and so, the Complaint alleged, Morgan could not be
held liable for any damage caused by any alleged defects in that tldcky X3-17.) The
parties crossnoved for summary judgment. As the Bankruptcy Court explained, the parties
dispute “whether Grumman had a role in designing, manufacturing or selling the tFeckEat
issue,” but this factual dispute, “though critical to the questidMargan' s potential liability, is
immaterial to the resolution of the meaning of the Sale Order. Instead, toasmmesent a
straightforvard, threshold legal question: does the Sale Order exonerate Morgan from liability t
the Fredericos?BR Ct. Op. 445 B.R. at 247. The Bankruptcy Court answered this question in
the negative, denying Morgan’s motion for summary judgment and granting theicasde

motion for summary judgment dismissing Mortgacomplaint. This appeal followed.



Il. Discussion

A. Jurisdiction and Standard of Review

The Bankruptcy Court assumed jurisdiction to hear this adversary action pursusint to it
power to interpret and enforce its own prior orders, specifically the Sale. BReCt. Op. 445
B.R. at 247-4&citing Travelersindem. Co. v. Bailey- U.S.--, 129 S. Ct. 2195, 2205 (2009);
Luan Inv. S.E. v. Franklin 145 Corp. (In re Petrie Retail, INn804 F.3d 223 (2d Cir. 2002)).
Under 28 U.S.C. 8§ 158(a), district courts have jurisdiction to hear appeals from the final
judgments of bankruptcy judges.

Under Rule 8013 of the Federal Rules of Bankruptcy Procedure,

On an appeal the district court. may affirm, modify, or reverse a
bankruptcy judges judgment, order, or decree or remand with
instructions for further proceedis. Findings of fact, whether
based on oral or documentary evidence, shall not be set aside
unless clearly erroneous, and due regard shall be given to the
opportunity of the bankruptcy court to judge the credibility of the
witnesses.
Fed. R. Bankr. P. 8013. “A bankruptcy court’s conclusions of law, by contrast, are cbdewe
novo.” In re Adelphia Comm. Corp367 B.R. 84, 90-91 (S.D.N.Y. 200{@tation omitted)

The Bankruptcy Court’s decision here grantedRtexlericosmotion for summary
judgment and denieldlorgaris motion for summary judgment. Under the Federal Rules of Civil
Procedure, a court “shall grant summary judgment if the movant shows thastherganuine
dispute as to any material fact and the movant is entitled to judgmentaateaaohlaw.” Fed.

R. Civ. P. 56(a}.

The material facts in this caaesnot in dispute, and the Bankruptcy Court did not make

any factual findings. Instead, the appeal presents a pure question of lalveamterpretation

2 Under Rule 7056f the Federal Rules of Bankruptcy Procedure, a bankruptcy court is joRudpl56 of the
Federal Rules of Civil Procedure in adversary proceedings.
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and enforcement of the 8aOrder. Thus, the Court reviews the Bankruptcy Court’s deailgon
nova

B. Successor Liability

It is undisputed that Grumman, not Morgan, manufactured the truck involved in the
accident that injured Denise Frederfcd:he Fredericos brought suit against Morgan under a
theory of successor liability.

Under traditional common law, including the law of this state, “a corporation that
purchases the assets of another corporation is generally not liable forehe babilities.”
New York v. NdtServ. Indus., Ing 460 F.3d 201, 209 (2d Cir. 2006). Courts have traditionally
crafted specific exceptions to this rule where “(1) the successor corpaapiessly or
impliedly agrees to [assume the liabilities of the predecessor entity], (atis&tion may be
viewed as a de facto merger, (3) the successor is the mere continuation ofi¢lcegser, or (4)
the transaction is fraudulentld. at 205 see also Lefever v. K.P. Hovnanian Enters.,, 1b60
N.J. 307, 310, 734 A.2d 290 (N.J. 1999).

TheNew Jersey Supreme Court has also applied a “prdish@Ctexception to the general
rule against successor liability. Under this exception, “by purchasingstastial part of [a]
manufacturés assets and continuing to market goods in the same product line,” the purchasing

company can be held liable as a successor for defects in the predsgassiicts. Lefever 160

3 Although this was apparently a disputed issue on the motion for summdagrmént before the bankregtcourt,

see BR Ct. Op445 B.R. at 247, abe Fredericopoint out, Morgan alleged in its own Complaint that the truck at
issue was “manufactured and sold by the debt@g&ellemorandum of Law for Appellees Denise and John
Frederico in Opposition tAppeal from Decision of the Bankruptcy Court by Appellant Morgaso®| L.L.C. (Dkt.
No. 10) (“Appellee Mem.”) at 5 (citing Comp.  13).) If facts emerge thatdwatt on whether the Debtor, in fact,
manufactured the truck that Denise Frederico wasrdyithat will likely affect whether Morgan will be held liable
by a New Jersey court, but it does not affect the Court’s analysis of #iéslege. Given that Morgan appears to
assume, for the sake of this appeal, that the Debtor did, in fact, mamefinet truck, the Court will do the same.
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N.J. at 310, 734 A.2d 29&amirez v. Amsted Indus. In86 N.J. 332, 431 A.2d 811 (N.J.
1981)*

In Lefever v. K.P. Hovnanian Enterprises, Irtbe New Jersey Supreme Court held that
the productine exceptiorfirst set forth inRamirez86 N.J. 332, 431 A.2d 811, applied even
where the purchaser obtained the assets pursuant to a sale order in a bankrcgedyngro
where the order purported to transfer the assets free and clear of any clamssthgm. 160
N.J. at 316-18, 734 A.2d 290. The court considered whether supremacy and preemption
principles prevent imposition of state successor liability, and concluded thatahmey, unless
the bankruptcy court “dealt with” the claims at issiek.at 316. If the claims were “dealt with”
by the bankruptcy court, then the supremacy of federal law in the area of bankvaptdy
preempt claims under the state theory of successditiialdd.

The Fredericos argue that Morgan is liable under New Jersey successity ligati
because it continued to manufacture and market the same product line and actleeldetke
good will in the Grumman Olson nameFurther, the bankruptcy court did not “deal withe
Frederica’ claims (because they did not yet exist), so, uhdéver there would be no bar to
the imposition of successor liability.

C. Preemption

Morgan argues that this case turns on whether the New Jersey SuprenteaG oloet

power to rule as it did ihefever given federal preemption in the field of bankruptcy.

* Although this approach to successor liability was rejected as too expduysihe drafters of tHeestatement

(Third) of Torts an academic article quoted by the New Jersey Supreme Court stated thag98&s thirteen
jurisdictions, representing 43 percent of the United States’ populatitowfed] either the product line approach or
the continuity of enterprise approach.&fever 160 N.J. at 315 (quoting Richard L. Cupp, Uiability of Successor
for Harm Caused by Defective Products Sold Commercially by Predec8d€an. J.L. & Pub. Pol'y 113, 114
(1998)).

® For example, Morgan’s promotional materials list Jimmy Olson, fwbnded Grumman Olson, as its own
founder, and state that that the comphay been “Building the Best . . . since its inception more than 60 yenis ag
a reference to the founding of Grumman Olson, and not Morgan, whislcreated eight years ago. (Appellee
Mem. at 6.)
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Under the Constitution, federal law “shall be the supreme Law of the Land . Thigy
in the Constitutions or Laws of any State to the contrary notwittistg.” U.S. Const. Art. VI,
cl. 2. Article | of the Constitution reserves for Congress the power to sstaitiform Laws
on the subject of Bankruptcies throughout the United States.” U.S. Const. Art. |, 8§ 8.

Courts have long recognized “[t]he exclusive authority of Congress and thed fameta
to pass and enforce the bankruptcy laws.te Old Carco LLC 442 B.R. 196, 207 (S.D.N.Y.
2010) (citingInt’l Shoe v. Pinkus278 U.S. 261, 263-64 (1929) (“A state is without power to
make or enforce gnlaw governing bankruptcies that impairs the obligation of contracts or . . .
conflicts with the national bankruptcy laws.”)). There is little question that, lyrspebking,
federal bankruptcy law preempts state tort law. The bankruptcy code itself grinida
automatic stay of all state proceedings against the debemil U.S.C. § 362. Courts in this
district have held that federal preemption in the field of bankruptcy extends to ortlegs of
bankruptcy courts, which are vested “with auttyotd implement the federal statutory scheme”
by the Bankruptcy CodeOld Carcq 442 B.R. at 209 (holding that principles of preemption
preclude application of state car dealership franchise laws that conflictraéits assued by
court in bankruptcy preedings).

Morgan argues that the type of successor liability authorized by the Nesy Barpreme
Court inLefevertramples on the supremacy of federal bankruptcy law. In particular, Morgan
argues that imposing successor liability here is in direct conflict with the Sade-Can order
from a federal bankruptcy court—which provided that Morgan would not be subject to successor
liability under the laws of any stateS€eSale Order § 19.) Moreover, the imposition of
successor liability in this contewtould effectively defeat the possibility of selling debtor assets
“free and clear” of the liabilities of the debtor, which would inevitably resytiurchaserdbeing

unwilling to pay as much for those assets. This would run counter to one of thelemes pf
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the Code in general, and Section 363 of the Qogarticular, of “maximizing the value of the
bankruptcy estate.Toibb v. Radloff501 U.S. 157, 163 (1991).

Although the New Jersey Supreme Court’s decisidrefievergrappled with interestg
guestions about the intersection of state tort law and bankruptcy law, the vdlitigyNew
Jersey couis holding inLefeverwas not decided by the Bankruptcy Court and is not properly
before this Court. This case does not turn on whether thiéndtwnately be successor liability
under New Jersey law, or whethafeverwas correctly decided. In fact, the case does not
actually require the Court to resolve a conflict between state law and federaldteykaw at
all. Rather, the case presents the more basic question whether enforcement ef@rde3an
the manner advocated by Morgan is consistent with Bankruptcy Code procedure and due
process.

At oral argument, counsel for Morgan argued that the due process problem is only
created by virtue of the New Jersey Supreme Goertoneous decision irefever but this is
not so. The Court would be faced with this question even if the New Jersey Court had never
decided_efever The basis for sicessor liability here-“productdine” successoliability—was
not created ilefever it dates back over thirty years to the New Jersey Supreme €ourt
decision inRamirez 86 N.J. 332, 431 A.2d 811 efevermerelyclarified the New Jersey courts
application ofRamirezwhen the purported successoradhed the assets of the predecessor in a
bankruptcysale.

The present case actually turns on the question whether, asamuegdathat there is
a viable basis for state successor liability based on prepetition conductebtioe, a
bankruptcy cours sale ordemaybe enforced to extinguish those claims where no injury
occurred to the claimant until after the bankruptcy closed, such that the clainsambtwa

provided with notice of, or an opportunity to participate in, the bankruptcy proceedihgs\ea
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rise to that order. The Court does not address whegfeverwill ultimately be applied by New

Jersey courts to find that Morgan is liable as a successor in the Fredesigms Instead, the

Court rules only on whether the Sale Order prevéngs-tedericos from pursuing the case at all.
D. Applicable Law Regarding the Effect of “Free and Clear” Sale Orders

1. “Free and Clear” Provisions Generally

The Sale Order in this case provided for a sale free and clear of interdspropeft,
claims against the debtor, or any successor liability by virtue of thddrarighe assets. The
court authorized this sale pursuant to Section 363 of the Bankruptcy Code, 11 U.S.C. § 363
(“Section 363”) That section empowers the trustee to selldibtors assets “free and clear of
any interest in such property of an entity other than the estate.” 11 U.S.C. §36B&)rustee
may do so only “after notice and a hearing.” 11 U.S.C. § 363(b).

Although the text of the statute expressly retarly to interests in the property itself, it is
now generally agreedincluding in this Circuit—that this provision may more broadly
extinguish claims that “arise from the property being sold.fe Chrysler LLC 576 F.3d 108,
126 (2d Cir. 2009) (quotinbn re Trans World Airlines, In¢g322 F.3d 283, 290 (3d Cir. 2003)),
vacated as moot sub. nomd. State Police Pension Tr. v. Chysler LLEQU.S.--, 130 S.Ct.

1015 (2009). In other words, Section 363(f) “can be used to sell property free and clear of

claims that could otherwise be assertable against the buyer of the asseteaindermon law

® Section 363(f) provides, in full, that:

The trustee may sell property under subsection (b) or (c) of thisrséet@and clear of any interest in
such property of an entity other than the estate, only if

(1) applicable nonbankruptcy law permits sale of such property free eardoIsuch interest;

(2) such entity consents;

(3) such interest is a lien and the price at which such property is tocbie gokater than the aggregate
value of all liens on such property;

(4) such interest is in bona fide dispute; or

(5) such entity could be compelled, itegal or equitable proceeding, to accept a money satisfaction of
such interest.

11 U.S.C. § 363(f).
11



doctrine of successor liability.” George W. Kun®&isinterpreting Bankruptcy Code Section
363(f) and Undermining the Chapter 11 Proge& Am. Bankr. L.J. 23 267 (2002)
(describing this as the “dominant interpretation”) (cite@€hrysler 576 F.3d at 124).

The court’s power under Section 363 to authorize sales of assets “free anadfclear”
claims is related to the provision in the Code that the confirmafiarplan of reorganization
renders the “property dealt with by the plan . .. free and clear of all claimstaresbts of
creditors, equity security holders, and of general partners in the debtor.” 11 U.S.C. §.1iM1(c
Chrysler, the parties objeing to entry of a sale order argued that the fact that Section 1141(c)
contains the terms “interests” and “claiinsut Section 363 mentions onlinterests,” meant
that Congress “was willing to extinguish tort claims in the reorganization a¢pbte>unwilling
to do so in the § 363 sale context,” particularly because “reorganization provides whsecure
creditors procedural rights that are not assured in a 8 363(b) sale.” 576 F.3d at 125. The court
rejected this argument, holding that, “[g]iven the expanded role of § 363 in bankruptcy
proceedings, it makes sense to harmonize the application of § 1141(c) and 8§ 363(f) tenthe ext
permitted by the statutory languagdd.’

As the Bankruptcy Court explained here, the policy behind this broader reading of
Section 363 is twofold. First, allowing tort claimants to sue Section 363 purchaseth/gir
rather than seeking relief from the estate itseliould subvert the Bankruptcy Codgriority
scheme, by allowing a loyriority, unsecured claim to leapfrog over other creditors in the
bankruptcy.See Trans World Airline822 F.3d at 291-92. Second, allowing sales of debtor

assets free and clear of liabilities of the debtor induces a higher sale prioe ésséts, thereby

" Although theChrysleropinion was later vacated as moot on instruction from the Supreomg €ourts in this
Circuit have continued to apply this breadonception of the “free and clear” provisions of Section 363 s&kes.
In re Motors Liquidation428 B.R. 43, 5568 (S.D.N.Y. 2010).
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maximizing the value of the estate and maximizing potential recovery to cre@BeeChrysler
576 F.3d at 12&Douglas v. Stam¢®B63 F.App'x 100, 102-03 (2d Cir. 2010).

The Sale Ordés “free and clear” provisions are consistent with this line of cases.
However, the question remains whether the order can be applied to extinguishnisarcthis
case.

2. Dealing With “Future Claims” in Bankruptcy Generally

This case ultimately turns on the potential reach of a Section 363 “free and alear” s
order to extinguish a claim against a purchaser that is based on pre-bankruptcy afotihguc
debtor that did not cause any harm to an identifiable claimant until after theipeykelosed.
(For the sake of simplicity, the Court will refer to this type of claim as a “futiaien,” and
holders of this type of claim as “future claimants.”) This requires the Couxatoiee the
treatment of future claims in general in bankruptcy proceedings.

Many of the decisions evaluating the effect of bankruptcy court orders on ¢ldumes
arise autside the Section 363 sale context, and instead turn on the scope of the term “stdim” it
in the bankruptcy context, and the degree to which those future claims could be considered
“claims” discharged in the bankruptcy. If a particular cause of adtves not fall under the
definition of “claim,” then, for example, it would fall outside the Code provision that “ptyper
dealt with by the plan [of reorganization] is free and clear aflaiins” 11 U.S.C. § 1141(c)
(emphasis added).

The Code defines “claim” as broadly as possible, as a “right to payment, whetloér or
such right is reduced to judgment, liquidated, unliquidated, fixed, contingent, matured,
unmatured, disputed, undisputed, legal, equitable, secured, or unsecured.” 11 U.S.C. §
101(5)(A). See Johnson v. Home State Ba&tkl U.S. 78, 83 (1991) (“Congress intended by this

language to adopt the broadest available definition of claim.”). As the Secaud Gas
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explained, “Congress unquestionably expected this definition to haeesaage” so that “all

legal obligations of the debtor, no matter how remote or contingent, will be able to beittealt w
in the bankruptcy case.Ih re Chateuagay Corp944 F.2d 997, 1003 (2d Cir. 1991) (quoting
H.R.Rep. No. 595, 95th Cong., 2d Sess. 309 (19@@)jnted in1978 U.S. Code Cong. &

Admin. News 5787, 5963, 6266).

Despite the breadth of the term “claim” under the Code, problems arise whefyiclgssi
future claims as “claims” to be dealt with in a bankruptcy. The Second Ciptiyiilustrated
these difficulties with a hypothetical:

Consider, for example, a company that builds bridges around the
world. It can estimate that of 10,000 bridges it builds, one will
fail, causing 10 deaths. Having built 10,000 bridges, it becomes
insolvent and files a petition in bankruptcy. Is there a “claim” on
behalf of the 10 people who will be killed when they drive across
the one bridge that will fail someday in the future? The potential
victims are not only unidentified, but there is no way teniify
them. Sheer fortuity will determine who will be on that one bridge

when it crashes. What notice is to be given to these potential
“claimants?

In Chateaugaythe Second Circuit waketermininghe applicabilityof a bankruptcy

court’s discharg of “claims” to claims for the cost of cleaning up hazardous waste that had been
released by the debtor before the bankruptcy proceedings, but which costs would ¢orieue
incurred by the Environmental Protection Agency (“EPA”) after the bankrghtsed. Id. at
1002. The court expressly declined to resolve the hypothetical it had posited

We need not decide how the definition of “claim” applies to tort

victims injured by prepetition conduct, especially as applied to the

difficult case of prepetition conduct that has not yet resulted in

detectable injury, much less the extreme case ofpgiiton

conduct that has not yet resulted in any tortious consequence to a
victim.
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Id. at 1004. Instead, the court held that the unincurred cleanup costs could be dealt with as
“claims” in the bankruptcy because the relationship between the EPA and thevekebtar
closer than that existing between future tort claimants totally unaware of amdra tor

feasor.” Id. at 1005.

Generally, courts have held that future claims cannot be considered “claimaehat
dealt with and discharged by a confirmation plan. For examplesnmelle v. Universal MFG.
Corp, the Fifth Circuit held that “even the broad definitiond&in’ cannot be extended to
include . . . claimants whom the record indicates were completely unknown and unidientifie
the time [the debtor] filed its petition and whose rights depended entirely on thigy/foftfuture
occurrences.” 18 F.3d 1268, 1277 (5th Cir. 199d¢ alsaraylor v. Strongbuilt Int’l, Inc.1 re
Strongbuilt) Nos. 03-31317, 09-3006, 2009 WL 5873047, at *4 (Bankr. W.D. La. Aug. 26,
2009) (“While the codal definition forclaim’ is intended to be broad, it does not go so far as to
define claim asexistent or norexistent . . .”).

The Eleventh Circuit has provided the clearest articulation of the test usedrbg/tbat
hold that future claims cannot be adjudicated as “claims” during a bankruptcy:

[A]n individual has a § 101(5) claim against a debtor manufact

if (i) events occurring before confirmation create a relationship,
such as contact, exposure, impact, or privity, betwthe claimant
and the debtos product; and (ii) the basis for liability is the
debtors prepetition conduct in designing, manufacturing and
selling the allegedly defective or dangerous product. The dsbtor
prepetition conduct gives rise to a claim to be administered in a
case only if there is a relationship established before confirmation

between an identifiable claimant or groap claimants and that
prepetition conduct.

Epstein v. Official Committee of Unsecured Creditors of the Estate of PiperfA@mgn (In
re PiperAircraft Corp.) 58 F.3d 1573, 1577 (11th Cir. 1995). This was the test applied by the
Bankruptcy Court her. SeeBR Ct. Op445 B.R. at 252-53. Although the Second Circuit has

never embraced tHeipertest, the basic approach articulatediperis consistent with the
15



Second Circuit’s holding i€hateaugaywhich required a pre-confirmation relationshipvin
the claimant and the debtor before the claimant could have its claims dealt with in the
bankruptcy.Seed44 F.2d at 1004-05.

As the Second Circuit suggesteddhateaugaythe concern that underlies these
decisions about the scope of the term “claistthe enormous practical and perhaps
constitutional problemshaf would arise” from treating future claims like “claims” in a
bankruptcy.ld. at 1003. In particular, as the court noted in posing the “bridge” hypothetical,
“What notice is to be giveto these potentiatlaimants?” Id. at 1003.Cf. In re Kewanee
Boiler Corp, 198 B.R. 519, 534 (Bankr. N.D. Ill. 1996) (reviewing cases and stating thag “[t]
proper definition of ¢laim’ was found to be inextricably tied to due process and notions of
fundamental fairness”). As the Bankruptcy Court for the Eastern Distrfatkahsas pointed
out inIn re Hoffinger Industriesthe Code “does not definelaim’ from the chapter 11 debtsr’
perspective as dnbligation to pay” but rather as a “righotpayment”. “Viewed from the
correct perspective, the focus must be on identifying that other party [holdinggtiteor
payment’] and protecting his or her due process rights.” 307 B.R. 112, 117 (BdhkArk.
2004);see also In re Piper Aircraft@p., 162 B.R. 619, 628 (Banks.D.Fla. 1994) (noting
that“significant and possibly insurmountable due process problems exist in providing taotic
[a] vast class of Future Claimants sufficient to allow the discharge of thenst)aaff'd, 168
B.R. 434 (S.D. Fla. 19943ff'd as modified58 F.3d 1573 (11th Cir. 1999)emelle 18 F.3d at
1277 (holding that in order to have future claims dealt with in the bankruptcy “therdenust
evidence that would permit the debtor to identify, during the course of the bankruptcy
proceedings, potential victims and thereby permit notice to these potential vittimes o

pendency of the proceedings”).
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3. Notice and Due Process in Bankruptcy

As courts have long recognizete requirement of “[n]otice is the corstwne
underpinning Bankruptcy Code procedur&Vestern Auto Supply Co. v. Savage Arms, Inc. (In
re Savage Indus., In¢43 F.3d 714, 720 (1st Cir. 1994). Provisions that the bankruptcy court
can take actions that affect partiaghts only “after notice and a hearing” appear throughout the
Bankruptcy Code, including in the context of Section 363 s&esg, e.g11 U.S.C. 363(b)

(trustee may sell property of the estate “after notice and a hearddg).S.C. § 1128 (“After
notice, the court shall hold a hearing on confirmation of a plaef.”};1 U.S.C. § 1109 (“A party
in interest . . . may raise and may appear and be heard on any issue in a casesunder thi
chapter’). Generally speaking, “[ijnadequate notice is a defect which precludes discharge of
claim in bankruptcy.”Chemetron Corp. v. Jongs2 F.3d 341, 346 (3d Cir. 1995).

Courts have held in general that, for due process reasons, a party that did not receive
adequate notice of bankruptcy proceedings could not be bound by orders issued during those
proceedings. Iin re JohnMansville Corp, 600 F.3d 135 (2d Cir. 2010), the Second Circuit
rejected the argument that bankruptcy provides a special “remedial scheme” tlest aneat
exception to the “principle of general application in Anglmerican jurisprudence that one is
not bound by a judgmeirt personamn a litigation in which he is not designated as a party or to
which he has not been made a party by service of prockssat 153-54 (quotin@rtiz v.
Fibreboard Corp, 527 U.S. 815, 846 (1999)). As the court explained, the Supreme Court had
previously held that “where a special remedial scheme exists expressly fogeslostessive
litigation by nonlitigants, as for example in bankruptcy or probate, legal procsetiay
terminate peexisting rights,” but onlyif the scheme is otherwise consistent with due prdcess
Id. at 154 (quotindMartin v. Wilks 490 U.S. 755, 762 n.2 (1989) (emphasis added in Second

Circuit opinion). Because the claimantJohnMansville“did not receive adequate notice” of
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the Bankruptcy Court’s orders, the claimant could not be bound by thiemt 158;see also
Savage Indus43 F.3d at 721-2@efusing to enjoin successor liability claim agaiirgarm
manufacturer despite “free and clear” provision in asset purchase agreement loetvteeand
purchaser because no attempt had been made to provide notice of the sale to potaiatids)cla

The notice requirements of bankruptcy law are “founded in fundamental notions of
procedural due processSavage Indus43 F.3d at 721see also Armstrong v. ManZ80 U.S.
545, 550 (1965) (holding thaaifure to givepropernotice violatesthe rudimentar demands of
due process of laty City of New York v. New York,HN.& H.R. Ca, 344 U.S. 293, 297 (1953
(stating in the bankruptcy context that “[t]he statutory command for notibedies a basic
principle of justice—that a reasonable opportunity to be heard musegesjudicial denial of a
party’s claimed rights”). At its core, the concern is whethelaamant can be “force[d] . . . to be
bound by proceedings in which he did not and could not participKewanee Boiler Corp.
198 B.R. at 528-29. It is well settled that in order for any proceeding to satesfyrokcess,
there must be “notice reasarly calculated, under all the circumstances, to apprise interested
parties of the pendency of the action and afford them an opportunity to present thémrdhjec
Mullane v. Central Hanover Bank & Trust C839 U.S. 306, 314 (1950%ee alsd1 U.S.C. 8
102(1) (defining “after notice and a hearing” as “after such notice as isp@te in the
particular circumstances, and such opportunity for a hearing as is approptieearticular
circumstances”)Savage Indus43 F.3d at 720 (“Under the Code . . . the debtor in possession or
trustee must ensurparties in interesadequate notice and opportunity to be hdzsefbretheir
interests may be adversely affected.”).

Because parties holding future claims cannot possibly be identified and, thus,@&nnot
provided notice of the bankruptcy, courts consistently hold that, for due process reasons, thei

claims cannot be discharged by the bankruptcy courts’ or@es.Lemellel8 F.3d at 1277
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(holding that plan of reorganization for mobile home afaaturer did not discharge claims
against successor company for injury caused by mobile home manufacturedipn@péthite
v. Chance Indus., Inc. (In re Chance Indus., |86y B.R. 689, 709-10 (Bankr. D. Kan. 2006)
(holding that state court action based on post-confirmation injury on amusement park
manufactured prepetition was not discharged because “no effort” was made to gwemotic
potential future claimants, and even if claimant was deemed to have held a “claimtiaieiof
the bankruptcy, “the discharge of that claim without giving [him] reasonable r@otitthe
opportunity to be heard on his claim violates due procekstyanee Boiler Corp198 B.R. at
539 (holding that state court action against reorganized company based orramubpiier
manufactured prepetition could not be enjoined because claimant’s “right to notice under
bankruptcy law and the Constitutipmas] not met”).
4. Notice and Due Process for Future Claims in Section 363 Sale Context

The cases provide somewhat Igegdance regarding how these principle affect future
claimants in the Section 363 sale context, although the same concerns pertainssegawdien
the assets are sold, whether at confirmation or after a Section 363 sale. ThieGexon
recently aknowledged these concerns, but declined to resolve them one way or the other. In
re Chrysler LLC the Second Circuit addressed objections to the Bankruptcy Court’s approval of
an order pursuant to Section 363. That order auindtine sale of the cananufacturéss assets
while extinguishing the right to pursue claims against the purchaser “on any tfiesoiccessor
or transferee liability[,] whether known or unknown as of the Closing, now existingeaftes
arising, asserted or unasserted, fisedontingent, liquidated or unliquidated.” 576 F.3d at 127.
The court ruled thatlaimantswith existingproduct liability claims against “Old Chrysler” (the
debtor) could have their claims extinguished by the sale order, in part betpuatdw [those]

claimants to assert successor liability claims against the purchaser while lirtti@ngieeditors
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recourse to the proceeds of the asset sale would be inconsistent with the Bankodptey C
priority scheme.”ld. at 126 (quoting rans World Airlines322 F.3d at 292) (quotation marks
and brackets omitted).

However, the court declined to rule on whether the sale order could be enforced against
“claimants who, although presently unknown and unidentified, might hawescia the future
arising fromOld Chryslers production of vehicles.ld. at 123. The court affirmed the order
itself “insofar as it constituted a valid exercise of authority under therBptoy Code,” but
“decline[d] to delineate the scope of the bankruptcy court’s authority to extnigiise claims,
until such time as [the court is] presented with an actual claim for an injury thasedday Old
Chrysler, that occurs after the Sale, and that is cognizable under stats@ulcabtity law.”

Id. at 127.

Other courts, when presented with future claims in the context of Section 363 sade order
have held that the claims cannot be extinguished without due process for the futuaatslaiim
Schwinn Cycling & Fitness Inc. v. Bengr2d7 B.R. 790 (N.D. Ill. 1997), a manufacgr of
bicycles and exercise equipment declared bankruptcy. During the courseaidbedings,
most of the debtor’s assets were sold pursuant to an order under Section 363, approving an
agreement that the purchaser did not assume any liability fducbof the debtos business
prior to the closing of the sale. Sometime after the reorganization plan wamednfn
individual using equipment manufactured by the debtor was injured and (along with mefmbers
his family) brought suit in state court, seeking to impose successor liability under state la
the purchaser of the assets. The purchaser (“New Schwinn”) brought an adaetisarin the
bankruptcy court to enjoin the state court action.

The court concluded that the finding in the sale order that New Schwinn was not a

“successor in interest” to the debtor was “directed at forcing existexggnfirmation personal
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injury claimants to bring such claims against [estate assets]. It was not ethtenua could it
preempt all possible fute successor liability claims.Id. at 796-97 (emphasis added). In any
event, the court held, because the plaintiffs in the state court action did not rexteieeof the
sale or bankruptcy proceedings, their claim could not have been extinguisimedsajet order.

Id. at 797. In the court’s view, to enjoin the plaintiff¢ate court action “would, in effect, deny
them of their rights to due procesdd. The court noted that the fact “[t]hat there existed no
notice reasonably calculated to regelties like [the plaintiffs] does not lessen the due process
implications of New Schwina contentions in the adversary proceedinigl’

D. Application to this Case

The “free and clear” provisions of the Section 363 Sale Order in this case area broade
than those of the confirmation plans analyzed in some of the other cases dealingueth f
claims. The Sale Order expressly purports to extinguish any “clamssi¢cessor or vicarious
liability, by reason of [the] transfer [of the Lot 2 Assets] underlaws of the United States, any
state, territory or possession thereof or the District of Columbia applimableeh transactions.”
(Sale Order 1 19.) On its face, this would encompass the theory of succésiggrdet forth by
New Jersey state uads. The case thus does not tdimectly on how to define the term “claim”
in the Bankruptcy Court’s orders. Nevertheless, the due process and notice concerns that
underlie the decisions discussed abaneefully applicable here.

The Fredericos didat receive adequate notice of their potential claim irGhenman
bankruptcy proceedindsecausgat the time of the bankruptcy, there was no way for anyone to
know that the Fredericos ever would have a claim. Enforcing the Sale Order #gainst
Fredericos to take away their right to seek redress under a state law thewrgessor liability
when they did not have notice or an opportunity to participate in the proceedings thatnasult

that order would deprive them of due proceSee Schwinr217 B.R. at 797 (“Allowing the
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provisions of the Bankruptcy Court’s orders to limit the rights of injured partiesvho had no
notice, and no reason at the time, to present an interest in the bankruptcy proceedings or to ta
action in response to the threatened deprivation of their rights, would violate due pratess
bankruptcy notice concerns.”).

Morgan does not grapple directly with the due process argument in its briefs;ipgefe
instead to focus on the idea that policies underlying the bankroptieypreempt state successor
liability law. Morgan poing out that under New Jersey law, a purchaser of assets in a Section
363 sale could be subject to decades of uncertainty about when some claimeobtraay
forward suing Morgan for conduct based on conduct by a totally different entity. As Morgan
points out, the_efevercourt acknowledged this potential unfairness, but expressed that
“competent counsel” could effectively advise a “prudent purchaser” abouskiseofipotential
successor liability don the line. 160 N.J. at 324. According to Morgan, any “competent
counsel” would advise the client not to pay as much for the assets. This, Morgan argues, woul
necessarily violate thedkruptcy Code’s policgf maximiang the value of the estate.

A recent summary order from the Second Circuit appears to lend support to Morgan’s
argument. IrDouglas v. Stam¢®63 F.App’x 100, the court affirmed the dismissal of a
complaint for failure to adequately plead successor liability againsutichaser of assets in a
bankruptcy sale. The court noted that allowing the plaintiff to proceed with hisaiontaggainst
the purchaser “would be inconsistent with the Bankruptcy Gaal#ority scheme because
plaintiff’s claim is otherwise a loyriority unsecuved claim.” Id. at 102. The court went on to
observe that

to the extent that thdree and clearnature of the sale . . . was a
crucial inducement in the sédesuccessful transaction, it is evident

that the potential chilling effect of allowing a tataim subsequent
to the sale would run counter to a core aim of the Bankruptcy
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Code, which is to maximize the value of the assets and thereby
maximize potential recovery to the creditors.

Id. at 102-03citations omitted)

However, as the Bankruptcy Court in this case explained, the Second Circuit was not
presented with, and did not consider, due process issues or whether the plaintiff ie tredcas
“claim” that could have been dealt with in the bankruptcy proceedings. Moreovectitre a
was not to enjoin a state lawsuit. Rather,dage had been removediéaderal court and the
district court held that the plaintiffad failed to plead a valid basis for successor liability under
applicable law Here, the Court is not addressimlgether the Federicos will ultimately be able
to sustain their successor liability claim; the question is whether the SalepgBedents them
from even bringing the suit in the first place. In light of the due process proliatnveduld
resultfrom such an interpration the Court holds that the Sale Order cannot be enforced in this
manner.

An additional point bears notingsome courts deal with the issue of future claims by
appointing a future claims representative to advocate for the interests ofclaiarants. The
future claims representative can negotiate for the creation of special thestsfwnds may be
set aside to pay claims that will be asserted for injuries caused by prepetitchutcthat do not
occur until after the bankruptcy closes. This is often particularly usefulss toet cases, such
asthose involvingasbestos or medical implants, where a discernible class of potential ciaimant
has already been exposed to the product, and it is only a question of whenwhatdatent)
harm will manifest itself.See, e.g., Grady v. A.H. Robins Co., |889 F.2d 198 (4th Cir. 1988)
(employing representative for class of individuals who used intrauterineefieseiegenerally
Kewanee Boiler Corp198 B.R. at 54(‘In all cases found where aust was created out of

which future claims against the estate were to be paid, some assertedyspamtact between
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the future victim and the product occurred psagition. Only the manifestation of a disease was
lacking. In those cases, the existence ofgattion physical contact, such as inhalation of
asbestos, or insertion of a contraceptive, or implantation of a breast implant, nes® fordd
the class of potential victims.” (internal citations omitted)). In fact, the Batéy Code sets
forth a specific procedure for representation of claims on behalf of people expodeestosas
Seell U.S.C. § 524(qg).

On the other hand, courts faced with future claimants like those in this cassseirce
the unknown future claimants of tRdateaugaybridge” hypothetical—eften reject effortdy
future claims representatives subnit those “claims” for approval For example, iRiper, the
Eleventh Circuit rejected the efforts of a future claims representativedsidetfunds for people
who would be injured after the bankruptcy by airplanes manufactured by the debtor. The
representative based his calculation on “statistical assumptions regaeimgnber of persons
likely to suffer, after the confirmation of a reorganization plan, personal injysoperty
damage caused by Pipgepreconfirmation manufacture, sale, design, distribution or support of
aircraft and spare parts.” 58 F.3d at 1575. The court set forth, and then appkepetiest to
find that these hypothetical future claimants did not have sufficient pre-catiform
relationships with the debtor for them to hold “claims” that could be adjudicated in the
bankruptcy. See also HoffingeB07 B.R. at 121-22 (applyirfgjpertest to reject efforts to
resolve future claims agnst swimming pool manufacturer because “[tjhe post confirmation
person unknown, unborn, or about to take their first swimming lesson simply does not have a
logical prepetition nexus to Hoffinger's products” that would allow due process tiiskesl if
their claimswereresolved in the bankruptcy).

The Fredericos point out that their due process rights would be violated because not only

did they not receive notice of the bankruptcy, but there was no future claims repgresenta
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any provisions made for future claimants. Morgan pointed out at oral argument thataseter
like Piper, there likely could not have been a future claims representative who could have
represented claimants such as the Fredericos. The Court does not express awiethemn
future claims representative would have been appropriate or permissible asthisEther way,
the fact remains that there was not a future claims representative in this casgyrovenns
made for unrepresented future claimants. Thus, the Fredericos (and other fuhastslan
their position) were not afforded either the notice and opportunity to participate in the
proceedings or representation in the proceedings that due process would requinefor trdm
to be bound by the Bankruptcy Cosrorders.

The Court is certainly cognizant of the inherent uncertainty that allowicgessor
liability claims (notwithstanding the “free and clear” provisions of a bankyugburt’s orders)
imposes upon purchasers of debtor assets in a bankruptcy. However, to whatever exte
maximizing the value of the estate is an imt@ot policy of the Bankruptcy Code, it is no more
fundamental than giving claimants proper notice and opportunity to be heard beforgliteir
are affected, to say nothimd constitutional requirements of due process.

Courts have rejected the premise that maximizing the value eftidie outweighs the
due process rights of potential claimants. In a slightly different contexdsponse to the
argument that “the precreceived in a bankruptcy sale will be lower if a court is free to disregard
a condition in the sale agreement enjoining claims against the purchaser btsedaiiers
misconduct,” the Seventh Circuit stated that though this is true, it “proves t@d:mu

It implies, what no one believes, that by virtue of the arisinder
jurisdiction a bankruptcy court enjoys a blanket power to enjoin all
future lawsuits against a buyer at a bankruptcy sale in order to
maximize the sale price: more, that the couwtld in effect
immunize such buyers from all state and federal laws that might

reduce the value of the assets bought from the bankrupt; in effect,
that it could discharge the debts of nondebtors . . . as well as of
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debtors even if the creditors did not sent; that it could allow the
parties to bankruptcy sales to extinguish the rights of third parties,
here future tort claimants, without notice to them or (as notice
might well be infeasible) any consideration of their interests. If the
court could do althese nice things the result would indeed be to
make the property of bankrupts more valuable than other
property—more valuable to the creditors, of course, but also to the
debtors shareholders and managers to the extent that the strategic
position of thedebtor in possession in a reorganization enables the
debtors owners and managers to benefit from bankruptcy. But the
result would not only be harm to third parties, such as the
[claimants in the case], but also a further incentive to enter
bankruptcy for reasons that have nothing to do with the purposes
of bankruptcy law.
Zerand-Bernal Group, Inc. v. CpR3 F.3d 159, 163 (7th Cir. 1994) (Posner, 39e also
Savage Indus43 F.3d at 7223 (in case where claimant did not receive adequate noticsetf a
sale, rejecting argument that refusing to enforce “free and clear” prowkasset purchase
agreement would €hill’ chapter 11 asset bidding”).

The Court does natecidewhether or not themmaybe circumstances under which a
Section 363 sale ordeould extinguish the claims of future claimants who, because they were
not injured before the close of the bankruptcy, had no way to receive notice of the bankruptcy
proceedings. And the Court does not reach any conclusion regarding whether ugeref a f
claims representative can always address the due process concerns of unkmevataiotants,
nor whether use of such a representative would have been possible or appropriate in the
bankruptcy proceedings here. Finally, as previously stated, the Court doeshdhesguestion
whether Morgan actually is liable as a successor to Grumman under New JerséhdéaCourt
holds only that, under the circumstances presented in this case, to enforce thel&aie Or

enjoin the Fredericostate law suit wuld deny them due process and violate the Bankruptcy

Code’s requirements of notice and opportunity to be heartidse affected by a bankruptcy
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court’s rulings. Thus, the Court agrees with the Bankruptcy Court that the Eosdamre entitled
to judgmat as a matter of law, and Mordammdversary complaint should be dismissed.

Conclusion

For the foregoing reasons, this Court AFFIRMS the Bankruptcy Ggudgment
entered February 25, 2011.

SO ORDERED

Dated:New York, New York
March 29, 2012

Wl —

J. PAUL OETKEN
United States District Judge
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