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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

ROBERT P. KANE,
By and on Behalf of the United States of America,
Relator,

State of New Yorkex rel.

Robert P. Kane, Relator,
OPINION AND ORDER

State of New Jersegx rel.
Robert PKane, Relator,

11 Civ. 232%ER)
—against-
HEALTHFIRST, INC.,et al,

Defendants.

STATE OF NEW YORKand UNITED STA'ES OF
AMERICA,

Plaintiff-Interverors,
—against-
CONTINUUM HEALTH PARTNERS, INC.; BETH
ISRAEL MEDICAL CENTER d/b/aMOUNT SINAI
BETH ISRAEL;ST. LUKE'S-ROOSEVELT
HOSPITAL CENTERd/b/aMOUNT SINAI ST.
LUKE’'S andMOUNT SINAI ROOSEVELT,

Defendants.

Ramos, D.J.:

RelatorRobert P. Kane (“Kane” or the “Relator”) filed this case in 2011 @s sam

action under the False Claims Act (“FCA”), 31 U.S.C. 88 3328=q,. and related state laws

I Pursuant to the False Claims Act (“FCA”) and New York False Claims AXRF®GA”), a private citizen, known
as a “relator,” with personal knowledge of fraud may fiuatamaction, in which he brings suit for himself and
for the government and/or stateexchange for a share of the damages if the suit pre@éle31 U.S.C. § 3730(b);
N.Y. State Fin. Law § 18%ee also U.S. ex rel. Taylor v. Gahe345 F. Supp. 2d 313, 327 (S.D.N.Y. 2004)
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In 2014, &er investigating Kane’s allegations, the United Stategeg&ment (the “United
States’or “Government) and the State of New York (“New York”) elected to intervene as
plaintiffs against three of the defendants named in Kane’s CompRiasently beforéhe Court
arethose defendants’ motions to dismiss the United States’ and New Y arkipl@intsin-
Intervention, Docs. 20, 21, pursuant to Rules 9(b) and 12(b)(6) of the Federal Rules of Civil
Procedure. Docs. 54, 52. For the following reasons, botiomsodre DENIED.

BACKGROUND

A Factual Background?

This action stems from a software glitch on the part of Healthfirst, IHealthfirst”), a
private, non-profit insurance program, which caused three New York City hospitalbmit
improper claimseeking reimbursemeritom Medicaic for servicegendered to beneficiarieds
amanaged carprogram administered by Healthfirsgov’'t Compl. Doc. 20 1 34, 20, 31-32.
The hospitals—Beth Israel Medical Center d/b/a Mount Sinai Beth Israel (“Beth|3y&s.

Luke’s-Roosevelt Hospital Center d/b/a Mount Sinai St. Luke’s and Mount Sinai Rdosevel

(quotingUnited States ex rel. Lamers v. City of Green,B&8 F.3d 1013, 1016 (7th Cir. 1999)). Onapiatam
action has been initiated, it is the Government’s prerogative eitheetgent in and prosecute the case or to
decline to intervene, thereby permitting the relator to proceed aeeid.

2The“Facts” sections of the Complaints filed by the United States and Nekvare virtually, if not completely,
identical although their paragraph numbering does not perfectly oveBlagGov't Compl.(Doc. 20) 11 1&9;
New York Compl.(Doc. 21) 11 1812. For clarity, the Court includes citations only to the United States’
Complaint

31n 1965, pursuant to Title XIX of the Social Security Act, 42 U.S.C. § £3%@q. Medicaid was established as a
joint federal and state program to provide financial assistance facahedre to individuals with low incomes.
Gov't Compl.q 16. “Under Medicaid, each state establishes its own eligibility standwemisfit packages, payment
rates and program administration in accordance with certain federal stadaegulatory requirements. The state
pays the health care providers for services rendered to Medicaid recipiéimthevstate obtaining the federal share
of the Medicaid payment from accounts that draw on the United States Trédsuguoting 42 C.F.R. 88 4306-0
30). New York’s Medicaid system, which is administered by the State Depatrohelealth (‘DOH”), was created
by the State Legislature in 1968l1. 17 (citing N.Y. Pub. Health Law § 201(1)(Vv)).



(“SLR”), and Long Island College Hospital (“LICH” and, collectively, the “Hospidi—all
belonged to a network of non-profit hospitals operated and cocdibgContinuum Health
Partners, Inc. (“Continuum”)ld. 1 3.5 All three Hospitals were alsmember®f the Healthfirst
hospital network and provided care to numerous patients enrolled in HealthfirstsaMedi
manageetare plan.ld. § 5.

Pursuant t@ contract entered into by Healthfirst and the New York State Department of
Health (“DOH”) on October 1, 2005, Healthfirst provides certain “Covered Seyvinekiding
hospital and physician services, to its Medicglidible enrollees in exchange fonsonthly
payment from DOH.Id. 218 Healthfirst'sreimbursement fothe Covered Services is limited
to thatmonthly feejt maynototherwise bill DOH on a “feéar service” or other basidd. All
doctors, hospitals, and providemat participate m the Healthfirst network musagree that the
payment they receive from Healthfirst for Covered Services rendekeblthfirsts Medicaid

enrollees will constitute payment in full for those services, except fpagmentshatmay be

4 LICH, although named as a defendant in Kane’s initial Complaint, isavoed in the IntervendZomplaints filed
by the Government and New Yori§eeDocs. 20, 21. Moreover, on July 15, 2014, Kane filed a Notice of
Voluntary Dismissapursuant to Rule 44) of the Federal Rules of Civil Procedudésmissing LICHand the other
hospitals—besides Beth Israel and SERrom the action.SeeDoc. 33.

5 Continuum is a nefor-profit corporation that, at all relevant times, was a member of vaniaifsr-profit

hospitals, including the Hospitals named in this actiGov’t Compl.{ 13. In September 2013, Continuum and the
Mount Sinai Hospital System merged certain aspects of the two hospitahsysringing Beth Israel and SLR
under the auspices of the ngwreatedMount Sinai Hospitals Group, Inc. (“Mount Sinai Hospitals Group”) tle s
member of eachld.

6 Pursuant to the Social Security Act, states may use matagedrganizations (“MCOs”) to deliver Medicaid
benefits and may require that individuals enroll with an MCO as a aomdit receiving those benefitsd. 18
(citing 42 U.S.C. § 1396+2(a)(D)(A)). New York established a “managed care program,” known as the Medicaid
Managed Care (“MMC") Program, in Article 5 Title 11 of its Social Serviees. Id. (citing N.Y. Soc. Serv. Law

§ 3644). Additionally, pursuant to Article 44 of the New Yorkl#ie Health Law, DOH is authorized to certify
Health Maintenance Organizations (“HMOs”) to operate as MCOs within the ititeheir operation and
structure governed by State lavd. 71 1819 (citing N.Y. Pub. Health Law. § 44@0 seq.N.Y. Comp. Cdes R. &
Regs. tit. 10, pt. 98). The DOH also authorizes Prepaid Health Sengeces(FRHSPs”), specigdurpose New

York HMOs in which a “substantial portion” of enrollees must be beiaefes of government healthcare programs
like Medicaid. Id.  19(citing N.Y. Comp. Codes R. & Regs. tit. 10, pt-B&, 9.81.2(ff); N.Y. Pub. Health Law
§4403-a(1)).



collected from enrolleeshere applicableld. Healthfirst contracts with such providers
(“Participating Providers”and pays them for the Covered Services they render to Heakhfirst
Medicaid-eligible enrolleesin turn,Healthfirstis compensatethroughDOH’s monthy
payments.id.

The error giving rise to the instant controversy relates to electranittaaces, issued by
Healthfirst to its Participating Providers, which indicatedatmunt of any paymeuiuefor
services rendered by the providéd. § 30. These remittance statements also contdinedes$
thatsignaled whether a provider could seek additional payment from secondary payors in
addition to Healthfirst, such as Medicaid, other insurance carriers, or patemselves Id.

The remittances &umitted by Healthfirst for Covered Services rendered to its Medetgible
enrollees should have contained codes informing providers that theynatgkkk secondary
payment for such servicesith the limited exception of egpayments from certain pants. Id.

Beginning in 2009, however, duedsoftware glitch, Healthfirst remittancego
Participating Providersrroneously indicated that theguld seek additional paymefdr
Covered ServiceBom secondary payordd. 1 31. Consequently, electronic billing programs
used by numerous Patrticipating Providers automatically generated and edbihstto
secondary payors, including Medicaildl. Starting in or around January 2009, Continuum
submitted claims to DOH on behalf of the Hospitals seeking additional paym&aered
Services rendered to Healthfirst enrollees, and DOH mistakenly paid thadtogmimany of
those impropeclaims. Id. 1 32.

In September 2010, auditors from thew York State Comptroller’s offie (the
“Comptroller”) approached Continuum with questions regardingrnib@rectbilling. 1d. 1 33.

Eventually, discussions among the Comptroller, Continuum, and the software keretded



that the problem occurred when ttwes used in Healthfirsttslling softwarewere “translated”
to codes used in Continuum’s billing softwatd. On December 13, 2010, approximately two
years after the problem first arolee vendor provled a corrective software patdbsigned to
prevent Continuum and other providers from improperly billing secondgorgléke Medicaid
for services provided to Healthfirst enrollees, along with an explanatorypraadum.id.

After theproblem was discovered, Continuum tasked its empldyelator Kanewith
ascertaining which claims had been impropbéiled to Medicaid Id. § 34. In late 2010 and
early 2011, Kane and other Continuum employees reviewed Continuum’s billing data iaran eff
to comprehensivelyidentify’ all claimspotentially affectedy the software glitchld. In
January 2011, the Comptroller alerted Continuum to several additional claims for which
Continuum had billed Medicaid as a secondary paighr.

On February 4, 201 Bpproximately five months after the Comptroller firdfbrmed
Continuum about the glitciKane sent an email to several members of Continuum’s
managemengttachinga spreadshedétat contained more than 900 Beth Israel, SLR, and LICH
claims—totaling over $1 millior—that Kane had identified as containing greoneous billing
code. Id. 1 35 His email indicated that further analysis wouldieeded to confirm his findings
and stated that the spreadsheet gave “some insight to the magnitude of thddsskz."B.

There is no dispute that Kane’s sprea@sivas ovely inclusive, in that approximately half of
the claims listedherein wereneveractuallyoverpaid; nor is there any dispukatthe

spreadsheetorrectly includedthe vast majority of the claims that had been erroneously billed.”



Id. § 357 On February 8, 2011, four dagiter sending his email and spreadshi¢ahe was
terminated.Id. 1 368

According to the United States and New York, Continuum “did nothing furtiign”
Kane’s analysis or theniverse ottlaims hadentified Id. In February 2011, Continuum
reimbursed DOH foonly five improperly submitted claim Id. Meanwhile,the Comptroller
conducted further analysis and identified several additional tranckesmgful claims, which it
brought to Continuum’s attention starting in March 2011 and continuing through February 2012.
Id.  37. TheUnited Statesnd NewYork allege that although Continuum began to reimburse
DOH for improperly billed claims in April 2011, it did not conclude until March 2013,
“fraudulently delaying its repayments for up to two years after Continuum &htve extent of
the overpayments. Id. { 38. In addition, it was not until the Government issu€d/a
Investigative Demand CID”) in June 2012seekingadditional information abouhe
overpaynents that Continuum finally reimbursed DOH for more than 300 of the affected claims.
Id. They further allege thatContinuum never brought Kane’s analysis to the attention of the
Comptroller despite many communications with the Comptroller concerdtigamal claims to
be repaid Id.

By “intentionally or recklessly” failing to take necessary steps to timely ideclafyns
affected by thédealthfirst software glitch or timely reimburse DOH tbe overbilling, the
United States and New Yosgtlege, Defendantwiolated theFalse Claims Act and its New York

corollary. Id. at § 39.

7 But seeDefs.” Mem. Law Supp. Mot. to Dismiss at 14 n. 7 (comparing Kane's spreztdsitie the Government’s
Complaint and finding that Kane omitted $21,000 in overpayments from his sprefdshe

8 Kane’s termination is the basis for his allegation that Continuum ttethléyainst him in violation of 31 U.S.C.
§ 3730(h) by terminating him as a result of his initiatidrthis action. SeeAmended Compl. 11 884 (Doc. 26).
His retaliation claim is not addressed by the instant motions to dismiss.
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B. Procedural Background

Kanefiled this action on April 5, 2011, for himself and on behalf of the United States, the
State of New York, and the State of New Jersegerting claims under the FCA, the New York
State False Claims Act (“NYFCA”), State Fin. Law 88 H2Beq. and the New Jersey False
Claims Act (“NJFCA”), N.J. Stat. Ann. § 2A:32C-dt, seq.Compl. (Doc. 22 He nameds
defendants numerous hospitals and health care organizations that provide government subsidized
health care services in New York and New Jeesay hadaccidentallybilled Medicaidfor
Covered Serviceand therfailed to timelyreport and return payments submitted by Medicaid in
respmse to those billsld. Kane filed an Amended Complaint on May 15, 2014. Amended
Compl. 11 1-2 (Doc. 26).

Meanwhile,in June 2012 hte Governmentssued &ID to Continuum in connection with
its investigation of Kane’s allegationgqguesting information abotlte claims submitted for
Covered 8rvices rendered to Healthfirst Medicaid enrolleldsew York Compl. (Doc. 21) { 8.
At the endof this investigationthe United Stateg\ttorney’s Office for the Southern District of
New Yoik, on behalf othe United StateBepartmenbf Health and Human Services (“HHS”),
andthe State of New York, acting through its State Office of the Attorney @eMadicaid
Fraud Control Unit, elected to interveag plaintiffsagainsthree defendantsContinuum, Beth
Israel, and SLRcollectively, “Defendants”) SeeGov't’'s Notice of Election to Inteene in Part
(Doc. 25); New York’s Notice of Election to Intervene in Part (Doc.227Both the United

States and New Yorlied Complaintsin-Intervention on June 27, 201MDocs. 20, 21.

9 As is required in gui tamaction, Kane’s Complaint and Amended Complaint were filed under seed, 0, 14,
and were nsealed on June 27, 2014 as Docs. 22 and 26 whémtdineeror-Plaintiffs filed their complaints.

10 Although Kane filed suit on behalf of the State of New Jersey as wiledsnited States and New York, New
Jersey declined to intervene in this acti@eeState’s Notice of Election to Decline Intervention (Doc. 36).
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TheUnited Statesisserts that Defendants violated the FCA’s “reverse falsestlaim

provision, 31 U.S.C. 8729(a)(1)(G) SeeGov't's Compl. T 28.New Yorkasserts that
Defendants violad State Financial Law § 189(1)(B)similar‘reverse false claist provision
contained in the NYFCASeeDoc. 21 1 31.Both attachedwo exhbits to their Complaints:
(1) a list of the erroneous claims submitted by Beth Israel, SLR, and LI@Hesdt of the
software glitch, and their subsequent histotfesnd (2) Kane’s February 4, 2011 enzaibl
approximately@00-laim spreadsheeif potential overpayments. Docs. 20, 21. The United
States seeks treble damages, plus an $11,000 penalty for each impropedy m@tarpayment.
Gov't's Compl. at 12. New York also seeks treble damages, along with a $12,000 pmnalty f
each overpaymenOn September 22, 2014, Defendants filed motions to dismiss both
Intervenor-Complaints. Docs. 52, 54.

C. Statutory Framework

1. The False Claims Act and the Fraud Enforcement and Recovery Act

Congress enacted the FC#iso known as &th“Informer’s Act” or the “Lincoln Law,’in
1863 in ordefto combat rampant fraud in Civil War defense contracts.” S. Rep. No. 345, 99th
Cong., 2d Sess. (1863gprinted in1986 U.S.C.A.A.N. 5266kee alsdJ.S. ex rel. Taylor v.
Gabelli, 345 F. Supp. 2d 313, 327 & n. 72 (S.D.N.Y. 2004) (qudirgs v. Straus274 F.3d
687, 692 (2d Cir. 2001).S. ex rel. Graber v. City of New Yp&F. Supp. 2d 343, 352
(S.D.N.Y. 1998)). “The Supreme Court has given the statute an expansive readingngbse
that itcovers all fraudulent attempts to cause the Government to pay out sums of madrgy.”

ex rel. Bahrani v. Conagra, Inc465 F.3d 1189, 1194 (10th Cir. 20@Bi)ternal quotation marks

11 This spreadsheet captures numerous pieces of information for each allegeymesit, such as the claim
number, hospital name, date of service, date of billing, amount billedanyrimayor, secondary payor, amount
repaid, and date repaid.



omitted)(quotingUnited States v. NeifeitVhite Co.390 U.S. 228, 232-33 (196&Am. Textile
Mfrs. Inst., Inc. v. The Limitedhc., 190 F.3d 729, 73G ATMI") (6th Cir. 1999)).

More than a century after the FQ¥as initially signed into lapnCongress determined
thatthe “growing pervasiveness of fraud necessitate[d] modernization of the Goveémment
primary litigative tool for combatting fraud.” S. Rep. No. 99-345, at 2 (1986)inted in1986
U.S.C.C.A.N. 5266. In 1986, Congress amendedr@w “to enhance the Governmesbility
to recover losses sustained as a result of fraud against the Governldefitie secalled
“reverse false claims” provisicat issue in this litigatiowas addedt that time 1d. at5280. As
enacted, theeverse false claimgrovision imposediability on any person who “knowingly
makes, uses, or causes to be made or used, a false record or statement to voidceal, a
decrease an obligation to pay or transmit money or property to the Government.” 31 U.S.C.
8§ 3729(a)(7).1t is described as tHeeverse false claims” provision “because the financial
obligation that is the subject of the fraud flows in the opposite of the usual direc@Baiani,
465 F.3dat 1195 (quotingJnited States ex rel. Huangyan Imp. & Exp. Corp. v. Nasuf@rm
Prods., Inc.370 F. Supp. 2d 993, 998 (N.Dal. 2005)).

The 1986amendmerst alsoraisedthe fixed statutory penalty f&1CA violations, which
had not been altered since the Aatisial passagesuch that @artyfound to have violated the
Act, includingthe reverse false claims provisiasJiable to the United State&Sovernment for a
civil penalty of not less than $5,000 and not more than $10,000, to be adjusted for iffldtion.

so doing, Congresséaffirm/ed] the apparent belief of the athitial drafters that defrauding

12The FCA as enacted in 1863 sdixad statutorypenalty of $2,000 per false claim. S. Rep-39%, 17, 1986
U.S.C.C.A.N. 5266, 5282The 1986 amendmenixcludeda penalty range of $5,000 to®&000for each false
claim, including reverse false clainie be adjusted by the Federal Civil Penalties Inflation Adjustment AQ9f.1
S. Rep. 11410, 22, 2009 U.S.C.C.A.N. 430, 444. Toddye to inflationthe available penalty is a range of $850
to $11,000.Gov't Compl.{ 28.



the Government is serious enough to warrant an automatic forfeiture rather tag fiee
determinations with district courts, possibly resulting in discretionary nomayehents.
S.Rep. No. 99-345, at 17 (1986¢printed in1986 U.S.C.C.A.N. 5266, 5282. Additionally, the
1986 amendments increased the Government’s recoverable damb@&scase$rom double
to treble. Id. Finally, among the other 1986 changes was the adoption of a provision granting
“Civil Investigative Demand” or CID authority to the Civil Division of the United States
Department of Justicdd. at 5280.

Twenty-three years latein 2009, Congress passed the Fraud Enforcement and Recovery
Act (“FERA”), which further amended the FCA and its reverse falsenslgrovision. Pub. Law
111-21, 123 Stat. 1617, 1621-25 (200Byior tothe 2009 amendmentke reverse false claims
provision left a “loophole” that excused from liabilitye concealmentvoicance, or decreasy
of an obligatiorto return to the Government “money or property that is knowingly retained by a
person even though they have no right to it.” S. Rep. 111-10, 13-14, 2009 U.S.C.C.A.N. 430,
441. As amended by the FERA, the reverse false claims provision now imposey fabdny
person who “knowingly makes, uses, or causes to be made or used, a false recahentstat
material to an obligation to pay or transmit money or property to the Government, or knowingly
conceals oknowingly and improperly avoids or decreases an obligatgqoay or transmit
money or property to the GovernmenB81 U.S.C8 3729a)(1)(G) (emphasis added). As
defined in the FCA, the terms “knowing” and “knowingly” encompass “actual kng@|éds
well as situations in which a person “acts inlusiate ignorance” or “reckless disregard” of the
truth or falsity of information.ld. 8 3729(b)(1)(A). This knowledge standa&xpressly requires

no proof of specific intent to defraudd. 8 3724b)(1)(B).
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In addition, the FERA aimed to addres%onfusion” that had arisen amosgveral
courts that had “developed conflicting definitions of the term ‘obligdtiomhich previously
was not defined in the FCASeeS. Rep 111-10, 14, 2009 U.S.C.C.A.N. 430, 44iting ATMI,
190 F.3d 729, 736 (6th Cir. 1999);S. ex rel. S. Prawer & Co. v. Verrill & Dan@46 F. Supp.
87, 95 (D. Me. 1996)see also U.S. ex rel. Dunleavy v. Cnty. of Delawsiee 94 Civ. 7000
(TNO), 1998 WL 151030, at *3 n. 8 (E.D. Pa. Mar. 31, 1998he parties argue extensively
over how broadly to interpret the term ‘obligation’ in 8 3729(a)(7) and fhexe]been
considerable differences of opinion in the lower courts.”). In direct response tactmdketing
court decisions, thEERA amended thECA by defining an“obligation” as “anestablished duty,
whether or not fixed, arising fromn express or implied contractual, grantor-grantee, or licensor-
licensee relationship, from a #ased or similar relationship, from statute or regulation, or from
the retention of an overpaymént31 U.S.C. § 3729(b)(3) (emphasis addéd. ex rel. Stone v.
OmniCare, Ing.No. 09 Civ. 4319JBZ), 2011 WL 2669659, at *3 (N.D. lll. July 7, 2011).

2. The Patient Protectionand Affordable Care Act

In 2010, less thaa year after the FERA was signed into law, Congress p#ssé&thtient
Protection and Affordable Care Act of 2010 (“ACAY broad healthcare reform statute that
relevantto these proceedingsjcluded a provision prohibiting retention of Government
overpaymenti the healthcareontext SeePub. L. 111-148, 124 Stat. 11%pne 2011 WL
2669659, at *3.Specifically, the ACA requires a person who recgiaa overpayment of
Medicare or Medicaid funds to “report and return” the overpayment to Hid t#te, or
another party if appropriate. 42 U.S.C. 8§ 13Z8@)(1). Thestatutesets a deadline fauch
reporting and returningAn overpayment must be reported and returned within sixty days of the

“date on which the overpayment widentified (the “sixty-day rule” or “report and return”

11



provision),and ary overpayment retained beyond that point constitute®blngatiori’ carrying
liability underthe FCA. Id. 88 1320a-7{d)(2)-(3) (emphasis addedMore simply statedthe
ACA provides that any person who has received an overpayment from Medicare oritledica
and knowingly fails to report and retutrwithin sixty days after the date on which it was
identifiedhasviolated the FCA.Id. § 1320a7k(d).

The report and return provision does not actually deploy the terms “knowing” or
“knowingly,” but the provision contains its own succinct “Definitions” section, whkteles that
provides that “knowing” and “knowinglyshould ‘have the meaning given those termfe
FCA].” Id. 8 1320a7k(d)(4)(A). However,Congress didiot define thepivotal word
“identified,” which triggers the sixty-day report and return clock, in the text of the AGA. |
meaning governs the outcome of the motions before the Court.

3. The New York False Claims Act

The NYFCA, “closely modeled on the federal FCA,” was enacted on April 1, 2007.
2007N.Y. Sess. LawsCh. 58, S. 2108-c, § 93(5) (Apr. 9, 2000)S. ex rel. Bilotta v. Novartis
Pharm. Corp, 50 F. Supp. 3d 497, 509 (S.D.N.Y. 201#)has a similar penalty scheme as well:
Under the NYFCA, the State#f New Yorkis entitled to recover three times the amount of each
improper claim and, for each claim or overpayment, a civil penalty of not les$6t200 and
not more than $12,000. State Fin. Law 8§ 188(3). When interpreting the NYFCA, New York
courts rely on fedal FCA precedentBilotta, 50 F. Supp. 3d at 509 (quotibigited States ex
rel. Corp. Compliance Assocs. veW YorkSoc. for the Relief of the Ruptured and Crippled,
Maintaining the Hosp. for Special SurgeNo. 07 Qv. 292 PKC), 2014 WL 3905742, at *11

(S.D.N.Y. Aug. 7, 2014)).
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Section 18@1)(h) of the NYFCA, which New York contends Defendants violated,
provides that a person violates the NYFCA if he or she “knowingly conceals or knoantly
improperly avoids or decreases an obligation to pay or transmit money or progésdystate or
a local government, or conspires to do the samégivYork Soc.2014 WL 3905742, at *11.

It is identical to the second clausetloé FCA'’s reverse false claims provisi@i, U.S.C.
83729(a)(1)(G)but appliedo obligations to pay the State government or a local government
rather than the federal governmehtke the FCA, the NYFCA defines an “obligation” to
include “retention of an overpaymen§tate Fin. Law 888(4), and defines “knowing” to

include reckless disregard or deliberate ignorance to the truth or falsitfpohation. Id.

The reverse false claims provisig1891)(h), was not included in the statute as initially
enactedn 2007. SeeState Fin. Law § 189 (2007). Rather, New York State Legislature
amended the NYFCA in March 2013 to inclutiehereby incorporatingnto the Act those
provisions of the federal FCA implemented by the FEFS8e2013 N.Y. Sess. Law§h. 56, S.
2606, § 8 (Mar. 28, 2013).

LEGAL STANDARDS

A. Rule 12(b)(6) Motions to Dismiss: General Legal Standard

When ruling on a motion to dismiss pursuant to Rule 12(b)(6), tlet Gust accept all
factual allgations in the complairats trueanddraw all reasonable inferences in the plaintiff's
favor. Kochv. Christie’s Intern, PLC699 F.3d 141, 145 (2d Cir. 2012ge also, e.gRuotolo
v. City of New Yorks14 F.3d 184, 188 (2d Cir. 2008). However, the Court is not required to
credit “mere conclusory statements” or “threadbare recitals of the elements of afcisnd

Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citigell Atl. Corp. v. Twomb|ys50 U.S. 544, 555

13



(2007));see also idat 681 (citingTwombly 550 U.S. at 551). “To surve a motion to dismiss,

a complaint must contain sufficient factual matter . .'state a claim to relief that is plausible
on its face.” Id. at 678 (quoting'wombly 550 U.S. at 570). A claim is facially plausible “when
the plaintiff pleads factual content that allows the court to draw the rddsanference that the
defendant is liable for the misconduct allegeltl’ (citing Twombly 550 U.S. at 556). More
specifically, the plaintiff must allege sufficient factsstiow “more than a sheer possibility that a
defendant has acted unlawfullyld. If the plaintiff has not “nudged [his] claims across the line
from conceivable to plausible, [the] complaint must be dismisséddmbly 550 U.Sat570.

B. Heightened Pleadig Standard under Rule 9(b)

Where a plaintiff brings a cause of action that sounds in fraud, the complaint trafigt sa
the heightened pleading requirements of Rul@ Bytstating the circumstances constituting
fraud with particularity.U.S. ex rel. Kester v. Novartis Pharm. Coi28 F. Supp. 3d 242, 251
(S.D.N.Y. 2014) (citindRombach v. Chan@55 F.3d 164, 170-71 (2d Cir. 2004)). These
requirements apply whenever a plaintiff alleges fraudulent conduct, regmofl@hether
fraudulent intent israelement of a claimSeeRombach355 F.3d at 17(0'By its terms, Rule
9(b) applies to ‘all averments of fraud.”) (quoting Fed. R. Civ. P. 9(b)). Claims brought unde
the FCA, a “seHevident[ly] . . . antifraud statute,” and NYFCA “fallvithin theexpress scope of
Rule 9(b).” Wood ex rel. U.S. v. Applied Research Associates,328.F. App’'x 744, 747 (2d
Cir. 2009)(citing Gold v. Morrison—Knudsen C&8 F.3d 1475, 1476-77 (2d Cir. 1996)S. ex
rel. Mooney v. Americare, IndNo. 06 Civ. 1806KB) (VVP), 2013 WL 1346022, at *2
(E.D.N.Y. Apr. 3, 2013) (noting that claims under the FCA and NYFCA must comply with Rule

9(b)’s heightened pleading standards).

14



Where Rule 9(b) applies, a complaint mugtt) specify the statements that the plaintiff
contends were fraudulent, (2) identify the speaker, (3) state where and wherethersiaivere
made, and (4) explain why the statements were fraudul®urhibach355 F.3cat 170 (quoting
Mills v. Polar Molecular Corp.12 F.3d 1170, 1175 (2d Cir. 1993))Jn other words, Rule 9(b)
requires that a plaintiff set forth the who, what, when, where and how of the alleged fraud.”
Kester 23 F. Supp. 3dt 251-52 (quotindJ.S. ex rel. Polansky v. Pfizer, Inklg. 04 Civ. 704,
2009 WL 1456582, at *4 (E.D.N.Y. May 22, 2009)). Conditions of a person’s nsndh-as
malice, intent or knowledge—may be alleged generally, howeseeKalnit v. Eichler 264
F.3d 131, 138 (2d Cir. 2001) (citing Fed. R. Civ. P. 9(b)).

Rule 9(b)’s particularity requirement serves several aifttsprovide a defendantith
fair notice of a plaintiffs claims, to safeguard a defendant’s reputation from improvident charges
of wrongdoing, . . . to protect a defendant against the institafiarstrike suit,and to
“discourage(] the filing of complaints as a pretext for discovery of unknown wrogsster 23
F. Supp. 3a&t 252 ¢iting Rombach355 F.3d at 17Iyadonna v. U.$878 F.2d 62, 66 (2d Cir.
1989)). With these purposes in mind, courts in the Southern District and elsewhere have held in
the FCA context that while “there is no mandatory chec&figdentifying information that a
plaintiff must provide, the complaint must include sufficient details about theclaises such
tha thedefendant can reasonaldientify [the] paricular false claims for paymettiat are at
issue” Id. at256 {nternal quotation marks and citation omiftetiowever, “where the alleged
fraudulent scheme is extensive and involves ‘numerous transactions that occurietbager
period of time, courts have found it impractical to require the plaintiff to plead th#icpavith
respect to each and every instance of fraudulent coridudt.at 258 (quotingn re Cardiac

DevicesQui Tam Litg., 221 F.R.D. 318, 333 (D. Conn. 2004))Itimately, whether a
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complaint satisfies Rule 9(Ip “a factspecific inquiry”’that depends uporhe nature of the
case, the complexity or simplicity of the transaction or occurrence,lgt®nship of the prties
and the determination of how much circumstantial detail is necessary to givetodte
adverse party and enable him to prepare a responsive pleaBifata, 50 F. Supp. 3dt508
(S.D.N.Y. 2014) (quotindglester 23 F. Supp. 3d at 258) (internal quotation marks omitted).

DISCUSSION

A. The United States’ Complaint

Defendants gue that the United States’ Complaintinterventionis insufficientto meet
the high bar set by Rule 9(b) becaiudails to allege (1) that Defendants had an “obligation,”
(2) that Defendants knowingly concealed or knowingly and improperly avoided or decreased an
obligation, and (3) that Defendants had an obligation to pay or transmit money to taé fede
“Government.” The Courtreject each of thespropositions.

1. The United State®roperly Pleads an “Obligation”

Kane’s February 4, 2011 email and spreadsheet, which he sent to Continuum managers,
isolated approximately 900 claims thatreeognizecas containing the erroneous billing code
and, therefore, as being potential overpayments. Approximately half oéthe listed did, in
fact, constitute overpayments. The Government argueK#nat'semail andspreadsheet
properly “identified” overpamentswithin the meaning of the ACAand that these overpayments
matured into “obligations” in violation of the FCA when they were not reported and retwned

Defendants within sixty daysSeeGov't’s Opp’n to Mot. to Dismiss (Doc. 594, 14-1713

B The Government also argues ttia FCA on its own, apart from the ACA, captures the conduct at issuleile“W
[the ACA] provided a bright line for healthcare providers for whenmasments must be returned and when FCA
liability could be triggered, the ACA did not purport to narrowrtineerse false claims provision of the FCA, which
has wide application to all types of overpaymeigs, not simply Medicare and Medicaid funds ‘knowingly
retained.” Gov't’'s Opp’n to Mot. to Dismiss (Doc. 59) at 4. Because thet@inds that the Govament properly
pleads an obligation based on the ACA’s framework for Medicaid overpagnieneed not address the argument
that it is possible, on these facts, to find a violation of the FCA withounfiral violation of the ACA.
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Defendants on the other han@rgue thakane’s emaibnly provided notice gbotential
overpaymentanddid notidentify actualoverpayments so astiogger the ACA'’s sixtyday
report and returglock. SeeDefs.’” Mem. Law. Supp. Mot. to Dismiss Gov’'t ComfDoc. 55)at
9-14 (citing Gov't's Compl. 11 7, 35).

In essence, Defendants urge the Court to adopt a definititheotified” that means
“classifiedwith certainty; whereas th&overnment urges a definition of “identified” that would
besatisfied where, as here, a person is put on notice tetaan claim may have been overpaid.
The Government’s proposalthat “an entity ‘hasdentifiedan overpayment’ when it ‘has
determined, or should have determined through the exercise of re@sditigehce, that [it] has
received an overpayment’ to ‘identify,” Gov’'ts Opp’n to Mot. to Dismiss atrgats
“identified” as synonymous with “known” asis defined in the FCACongresslid not define
the term “identified” in the ACAand no other court has weighed initsrmeaningor onthe
application of theACA sixty-day rule. This casethus presents a novel question of statutory
interpretation.

a. Plain Meaning

When faced witta question of statutory interpretation, a court’s startingtpas the
statute’s plain meaning, if it has ondJhited States v. Daurag15 F.3d 257, 260 (2d Cir.
2000) (nternal citation omitted see alsdBarnhart v. Sigmon Coal C634 U.S. 438, 450
(2002)(“The first stepis to determine whether the languagessue has a plain and
unambiguous meaning with regard to the particular dispute in the case.”) (intermadilcouot
marks and citations omittedCongress having provided no definition for the term “identified,”
the Court must consider its “ordinary, commeense meaning.Dauray, 215 F.3d at 26(citing

Harris v. Sullivan 968 F.2d 263, 265 (2d Cir. 1992)).
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Dictionary definitiors of the wordidentify” 1 do not resolve the question, suggesting
instead that its susceptible tanore than one meaning. One prevalent definisahe definition
pressed by Defendant&to prove the identity of.”Black’s Law Dictionary 813 (9th ed. 2009);
see alsdVerriamWebster.comhttp://www.merriarawebster.com/dictionary/identify (last
visited July 28, 2015) (defining “identify” as “to know and say who someone is or what
something is,” “to find out who someone is or what something is,” and “to show who someone is
or what something s Oxford Dictionaries,
http://www.oxforddictionaries.com/us/definition/american_english/identifst (f&sited July 28,
2015) pffering,among othedefinitions, “to establish or indicate who or what (someone or
something) i%). Another, ¢beit less prominentictionary definition for the word “identifyls
to “recognize or distinguish (especially something considered worthteatian).” I1d. In
keeping with thisalternatedefinition,the Collins dictionary includes among a list of synonyms,
“recognize,” “name,” “pinpoint,” “point out,” and “spot.Collins Dictionary,
http://www.collinsdictionary.com/dictionary/english/identify?showCookieReliue (last
visited July 28, 2015)Similarly, the Oxford Dictionaries listassynonyms: “single out,” “pick

out,” “spot,” “point out,” “pinpoint,” “put a name to,” “name,” and “distinguisk.”

1 Neither party proffers a dictionary definition for the word “idgntifalthough both rely on dictionaries elsewhere
in their memoranda of lawAdditionally, the dictionaries consulted by the Court provide definitionsidentify”

but not for “identified.” Moreover, thepotential futility of relying on dictionary definitions to ascertain the meaning
of the word “identified” in this case is underscored by a comparison dfefir@tions provided for “knowing” and
“knowingly” in the FCA as compared with available dictiondefinitions of those words. In the FCA, knowing
and knowinglyare legislatively defined as encompasdioth “actual knowledge” and situations in which someone
“acts in deliberate ignorance” or “reckless disregard of the truth otyfalsinformation. 31 U.S.C.

§3729(b)(1)(A). By so defining these words, Congress has greatly expanded commonatictiefinitions of

those terms. For example, the Oxford Dictionaries includes, as aidafimit'to know,” to “be absolutely certain

or sure about sortting.” Oxford Dictionaries,
http://www.oxforddictionaries.com/us/definition/american_englisbii (ast visitedJuly 13, 2015).

15 Another common definition interprets “identify” as meaning as “to@agmwith.” Oxford (including as
definitions: to “associate . . . closely with,” “regard . . . as havirapgtlinks with,” “equate . . with,” or to “regard
oneself as sharing the same characteristics or thinking as someone else”).
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Here, whileKanedid not purport to conclusively prove the identityaoly
overpayments-andhundreds ofhe claims he listed had not actually beserpaid—hedid
“recognize” nearly five hundred claiffghatdid in factturn out to have been overpais
worthy of attention Given the susceptiliy of these facts to multipldictionary definitions,
dictionaries alone camot decisively resolve thdispute, and the term “identified” has no “plain
meaning” as it is used in the ACA.

b. Canons of Statutory Interpretation

Where, as heréthe plain meaning of a statute is susceptible to two or more reasonable
meanings, i.e., if it is ambiguous, . . . a court may resort to the canons of statuttmyctions
Natural Res. Def. Council, Inc. v. Muszyng&d8 F.3d 91, 98 (2d Cir. 200@jiting Dauray, 215
F.3d at 262). In particular, the Supreme Court and Second Circuit Court of Appeals have held
that a term’s meaning may be discernedlbgKing to the statutory scheme as a whole and
placing the particular provision within the contekxthat statute.”"Nwozuzu v. Holder726 F.3d
323, 327 (2d Cir. 2013) (quotirgpks v. Franklin Covey G816 F.3d 337, 345 (2d Cir. 2003))
Time Warner Cable, Inc. v. DIRECTV, In497 F.3d 144, 157 (2d Cir. 2007) (“[FJundamental to
any task of intemetation is the principle that text must yield to contextli) this case, four

canons of constructions prove helpful: (1) a court may consult legislativeyhigten

16 SeeDefs.” Mem. L. Supp. Mot. to Bmiss at 13 (“As it turns out, only 465 of the 900 claims were paid, for a total
payment of $871,000.”) (citing Gov't's CompEx. A); Gov't's Opp’'nto Mot. to Demiss (Doc. 59at 6

(“Continuum, despite becoming aware of the error and despite haviegatguha list of approximately 900 claims
that had been affected by this erraapproximately half of which resulted in a Medicaid overpaymdatled to

return most of these overpayments for up to two years.”).

17 Nor is the plain meaning of “identify@vident fromits useelsewherén the ACA. See, e.g124 Stat 119Sec.

3012 (“consistent with the national priorities identified under ; S&c. 931 (“quality measures identified through

the Medicaid Quality Measurement Program . . ."”); Sec. 3014 (“priority areasfidd by the Secretary”). These
other uses of the word “identified” in the ACA do not suggest thantifled” carries a particular meaning in the
report and returning provisiorin addition, {i]t is not unusual for the same word to be used with different meanings
in the same act, arttlere is no rule of statutoppnstruction which precludes the courts from giving to the word the
meaning which the Legislature intendédhould have in eachstance.” Atl. Cleaners & Dyers v. United Stajes

286 U.S. 427, 4334, (1932) (citatioomitted).
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interpreting an ambiguous statute; (2) ambiguous statbtadd be interpreted the manner
bestsuited to carry out their statutory purposes;stajutes must be interpreted in a way that
avoids absurd results; and @hency interpretations of ambiguous statutes may be entitled to
some deference.
I. Legislative History

“If the meaning of a statute is ambiguous, the court may resort to legislative history to
determine the statumeaning.” Puello v. Bureau of Citizenship & Immigration Sergd.1
F.3d 324, 327 (2d Cir. 200@itations omitted)see alsadConcrete Pipe & Prods. of Cal., Inc. v.
Constr. Laborers Pension Trust for S. Ca808 U.S. 602, 627 (1993) (the court interpreting an
unclear statutenay consult legislative history to discern “the legislative purpose as edvgal
the history of the statutg” In so doing, however, the court “must ‘construct an interpretation
that comports with [the statusg primary purpose and does not lead to anomalous or
unreasonable results.Puello 511 F.3d at 327 (quotif@onnecticut ex rel. Blumenthal v.
United States Dep’t of the Interio228 F.3d 82, 89 (2d Cir. 2000)Here, @en aghe Court
consults legislative historyt is mindful that thighistory will not necessarily “settle the dispute.”
United States v. Dicristind886 F. Supp. 2d 164, 223 (E.D.N.Y. 20i&)'d on other grounds
726 F.3d 92 (2d Cir. 2013Rather, “[a]s is often the case ‘[ijn any major piece of legislation,
the legislative history is extensive, and there is something for everybddy(§uoting Antonin
Scalia,A Matter of Interpretation: Federal Courts and the La& (Amy Gutmann, ed. 1997)).
In this case, both Defendants and the Governm@fter elements of the legislative histdoy
support theiinterpretation®f the statutory scheme.

Defendants argue that the legislative history of the A@Xiges a clear answeil.hey

observe that the initial health reform bill introduced by the House of RepresentatR@09
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included a provisiothat wassimilar to the*report and returhprovision dtimately enacted with
the ACA, but which stated that “knowrrdther than “identified overpayments had to be
reported and returned within sixtiays. Defs.” Mem. Law. Supp. Mot. to Dismiss Gov't Compl.
at 9 citing H.R. 3200, 111th Cong. § 1641 (as introduced by the House, July 14,.2069))

bill specified that “known” overpayments retained beyondstkiy-day deadline would
constitute “obligations” under the FCA, and that the term “knows” would carry the sa
meaning as the terms “knowing” and “knowingly” in the FGA. As referenced alve, the
FCA'’s knowledge standard encapsulates recklessness and deliberate ignSes3del.S.C.

§ 3729(b)(1). Unambiguouslthe House bill would have imposed liability in circumstances like
those before the Coustjhere a person recklessly failsuocover or remaindeliberately

ignorant of an overpayment.

Defendants suggest that Congress’s decision to adopt the Senate versidnllefthe
which includedhe ACA'’s currensixty-day rule using the word “identified” instead of
“known”—rather than tb House version reveals its intention to impose a higher standard than
the FCA’s knowledge standard. Defs.” Mem. Law. Supp. Mot. to Dismiss Gov’'t Catr$pl.0
(citing Public L. 111-148 § 6402(a) enacting H.R. 3590, 111th Cong.). Theytbiaim
Congres deliberatelyused‘identified” in order to exempt from FCA liability thosealthcare
providers who recklessly fail to uncover or remain deliberately ignorant of apayveent.Id.
(citing 31 U.S.C. 8§ 3729(b)(1)).

Defendants citéN.S. v. Cardoz&onsecdor the proposition that a term should not be
interpreted to carry the same meaning as a worddbanhg the legislative processas rejected
in favor of the ambiguous term. 480 U.S. 421, 442-43 (188éw principles of statutory

construction are more compelling than the proposition that Congress does nosiftsitehtio
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to enact statutory language that it has earlier disdardiavor of other language.”\hile the
facts of thatasearereadily diginguishablet® Congress’s choice to use “identified” as opposed
to “known,” a termthat itexpressly defined elsewheretire ACA report and return provision
but did not use in describing the commencement of the dagyelock cannot be dismissed as
insignificant. See Barnhart534 U.S. at 452-53 (observing thgeheral principle of statutory
construction that when Congress includes particular language in one section otastatut
omits it in another section of the same Act, it is generally presumed that Coragsess a
intentionally and purposely in the disparate inclusion or exclus{amgrnal quotabn marks

and citations omitted).

However, from this conclusion does not necessarily follow that Congress intended for
“identified” to impose a higher burden on the Government than “known,” as Defendants suggest.
While Congress’s inclusion of a definition for “knowing” and “knowingly” within tlegart and
return provision might be offered as proof that Congress understood the meaning of those words
and yet deliberately did not use thetms equally plausibl¢hat Congress included the
definitions of “knowing” and “knowingly” within the ACA'’s report and return provision in order

to indicate that the FCA'’s knowledge standard should apply to the determination of when an

8 n CardozaFonsecathe Court examined two different provisions in the Immigration anbhéity Act

(“INA"), both of which provided avenues for an ettwise deportable alien to seek relief based on possible
persecution if deported. One provisi@®43(h), requires the Attorney General to withhold deportation when a
alien demonstrates that his “life or freedom would be thnedteon account of one cfeveral factors if he is
deported. Section 208(a) of the Act offers a second, broader form of aeliebrizing the Attorney General, in his
discretion, to grant asylum to an alien who is unable or unwilling tonrédunis home country due to “perséion

or a wellfounded fear of persecutionl’N.S. v. Cardoz&onseca480 U.S. 421, 423 (1987).he Court reviewed

an Immigration Judge’s use of the same standard in evaluating an indivigumicagons for withholding of
deportation under both provisions and found that Congress had intendededwoedifferent standards via the two
separate provisiondd. at425. In theportionof the Court’s opinion quoted by Defendant, the Court discussed the
fact that Congress had enacted the House rather than the Senate version eigie Refof 1980, which added
§208(a) to the INA.Id. at 43233. The Senate versioncluded language, absent from the House version, stating
that a refugee would be ineligible for asylum unless “his deportatiartd be prohibited by § 243(h).” In other
words, the Senate version would have explicitly imposed the sanmgasti on asylum applications under both
provisions.
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overpayment is deemed “identified.” Moreowehile it is possibleas Defendants assettat
Congress intended for “identified” to mean “conclusively proven to be an overpayment
more plausible—n light of its legislative aimsanalyzed below-thatCongress intended for
“identified” to carry aslightly differentmeaning from “known” thatomports withthe second
dictionary definitionof “identify” noted abovei.e. “pointed out”or “recognizedas)” This is
particularly so where, as here, the legislativard is silent as to why Congress chose one word
over another that in many contexts might be used synonymously.

To define “identified” such thahe sixty dayclock begirsticking when a provider is put
on notice of a potential overpayment, rather than the momentaviwrerpayments
conclusivelyascertainedsicompatible with the legislative history of the FCA #melFERA
highlighted by the Government. As described above, Congress amended the FCA in 2009 by
including in the FERA a definition of “obligation,” in relevant part, as “an estadd duty,
whether or not fixedarising . . . from the retention of an overpayment.” 31 U.S.C. 8§ 3729(b)(3).
A Senate Judiciary Committee report on that bill observed that this definition refleeted th
Committee’s longheld view that an “obligation” under the FCArfses across the spectrum of
possibilities from the fixed amount debt obligation where all partical@slefined to the
instance where there is a relationship between the Government and a persesuitsin a
duty to pay the Government money, whether or not the amount owed is yet fige@REp. No.
111-10, at 14 (2009)eprinted at2009 U.S.C.C.A.N. 430, 441The Committee nits report
endorsed a case from the Tenth Circuit Court of Appea, ex rel. Bahrani v. Conagra, Inc.
465 F.3d 1189 (10th Cir. 2006), for its interpretation of an FCA “obligati&®®éS. Rep. 111-
10 at 14, n. 14. IBahrani the court held that “there are instances in which a party is required to

pay money to the government, but, at the time the obligation arises, the sum has not been
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precisely determinedBahrani 465 F.3d at 1201, and noted thiat fequire a fixed monetary
obligation as a prerequisite for a reverse false claims action would be steahsiith the broad
remedial purpose of the False Claims Add. at 1202 (citingNeifert-White,390 U.Sat 233).

This legislative history indicates that @yess intended for FCA liability to attach in
circumstances where, as here, there is an established duty to pay money tortiraeggayeven
if the precise amount due has yet to be determined. Here, afteortiaroller alerted
Defendantgo the softwee glitch and approached them waecific wrongfulclaims, and after
Kaneput Defendants on notice afset of claimsikely to contain numerous overpayments,
Defendants had an established duty to report and return wrongly collected roragpw
Defendantsto evade liability because Kane’s email did not conclusively establish eacteeus
claim and did not provide the specific amount owed to the Government would contradict
Congress’s intentions as expressed during the passage of the FERA.

il. Avoiding Absurdity

By the same tokennithe process of statutory interpretation, “absurd results are to be
avoided and internal inconsistencies in the statute must be dealt Wakutal Res. Def.
Council, Inc, 268 F.3dat 98 (quotingUnited States vl urkette, 452 U.S. 576, 580 (1981);
Dauray, 215 F.3d at 264). In this case, both Defendants and the Govermauetdin that
absurd results would follow should the Court adopt the rule proposed by their adversaries.

Defendants argue that it would impose an unworkable burden on healthcare providers to
require reporting and returning within sixty days of the identificatigmodéntialoverpayments:

A review of the steps most health care providers would take after receiviog not

of potentialoverpayments illustrates why requiring the reporting and returning of

overpayments within 60 days of such notice imposes an enormous burden on

providers that may often be impossible to meet. Faced with an internal audit that

suggests that some percentaggampled claims for certain procedures have been
improperly coded, a provider would likely review the findings by retrieving and
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reviewing the medical records involved, discussing the cases with the physicia

who furnished the services, and consulting with staff with expertise in coding and,

possibly, counsel. If the review confirms the audit determination, therdoenay

need to extend the audit to review claims outside of the audit sample or to do more

sampling from different time periods or diffetgphysicians. The design of that

further review will require factual investigation and legal analysis conceming
number of questions including the time period to be covered by the audit, the
services to be included in the audit, and the providers to be included in the audit.

Assuming that the audit identified overpayments, the provider's reimbursement

staff will then have to make arrangements to return the overpaymentsg $2oin

may require the identification of every specific claim that has been aideby

claim number, additional governmental identifiers, date of service, patient, and

amount billed and paid.

Defs.” Mem. Law. Supp. Mot. to Dismiss Gov't Comat.1311 (emphasis in originaljciting
New York State Office of Medicaid Inspector Genegad|fDisclosure Submission Checklist
(Rev. 7/14) https://www.omig.ny.gov/images/stories/self_disclosure/self_disclosure
blue_sheet_july2014.pdf (last visited July 29, 2015)

Evenif the report and return process turns out, amyncases, to dess onerous thahe
processiescribed by Defendants,stcertainly the case thte Government’s interpretation of
the ACAcan potentially impose a demanding standarcbaipliancen particular cases
especially in light of the penalties and damaasslable under the FCAUNder the definition of
“identified” proposed by the Government, an overpayment would technically quaéfy as
“obligation” even where a provider receives an email like Kane’s, streiggleonduct an
internal audit, and reporits efforts to the Government within the sbdgy window, but has yet
to isolate and return all overpayments sighe days after being put on notice of potential
overpayments. The ACA itself contains no language to temper or qualify this unigrgie; it

nowhere requires the Government to grant more leeway or more time to a prdwdiils/

timely to return an overpayment but acts with reasonable diligence in arpattedo so.
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However, while such claims might qualify as “obligations,” theereistence of an
“obligation” does noestablisha violation of the FCA. Rather, in the reverse false claims
context, it is only when an obligationkaowinglyconcealedr knowingly and improperly
avoided or decreaseitiat a provider has violated th€&. Therefore prosecutorial discretion
would counsel against the institutionesfforcement actions aimedvagll-intentioned healthcare
providers working with reasonable haste to address erroneous overpayments. 8uash acti
would be inconsistent with the spirit of the law and would be unlikely to suctesdyers for
the Government suggested as much during anyat®en conference last fall: “[T]his is not a
guestion . . . of a case where the hospital is diligently working on the claims amnl tits sixty-
first day and they're still scrambling to go through their spreadsh@etknow, the government
wouldn’t be bringing that kind of a claim.” Tr. 22:8-12. In that situation, the provider would not
have &ted with the reckless disregard, deliberate ignorance, or actual knowledge of an
overpayment required to support an FCA claim.

Defendants’ interpretation, meanwhile, would make it all but impossible to ertlf@ce
reverse false claims provision of theA@ the arena of healthcare fraukh the Government’s
words, “Permitting a healthcare provider that requests and receives wsisasiabwing over 900
likely overpayments to escape FCA liability by simply ignoring the analiteigedher and
putting itshead in the sand would subvert Congress’s intent in amen@ng%a)(1)(G).” Doc.
59 at 19 (citindJnited States v. Lakeshore Med. Clinic, L.ido. 11 Civ. 00892, 2013 WL
1307013, at *4 (E.D. Wis. Mar. 28, 20)3Sure enough, the Government’s Complan this
action alleges that Defendants, upon receiving Kane’s email and analysis, didjmathithe
set of claims he potad out as potentially overpaid and paid back hundreds of claims only after

receiving the GovernmentGID. Gov't's Compl. 1 3, 38. If Kane’s email dichot“identify”
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overpaymentsvithin the meaning of the statytiae will be no recourse for theoBernment
when providers behave as Continuatkegedy behaved herelt would be an absurd result to
construe this robust arfiaud scheme as permitting willful ignorance to delay the formation of
an obligation to repay the government money that it is due.

In addition, to accept Defendants’ conceptidnhe statutory imework and their
definition of “identify” would impose an unworkably stringent burden on plaintiffs at the pr
discovery stage. While the Governmaas access to information regarding the date of
erroneously submitted claims, the date those claims padeby Medicaid, and the date they
were repaidardily by Defendants, it does not have access at this point to information concerning
the date thaDefendantzonclusively determined that each individual claim had actually, rather
than possibly, been oymaid1® Under the Defendants’ framework, their obligation to pay would
not be triggered untafter they have done the work necessary to determine conclusineely
precise amount owed to the Government, tregting a perverse incentive to delay learning the
amount due antklegating the sixtglay period to merely the time within which they would have
to cut the check. This is likely not what Congress intended. Therefore, while then@ewués
interpretation wouldmpose a stringeatand, in certaincasespotentially unworkable—burden
on providers, Defendants’ interpretation would produce absurd results.

iii. Legislative Purpose

In the exercise of statutory interpretation, it is a reviewing court’s dldigé&o give
effect to congressional purpose so long as the congressional language dise#f bar ithat
result.” Johnson v. United States?29 U.S. 694, 710 n. 10 (2000). The absurdity of Defendants’

proposedeadingis all themorestriking against the backdragf Congress’s purpose in passing

9 Even in Defendants’ papers in support of their motions to dismiss, they daopospran alternative point in time
as the date on which the overpayments were positively identified.
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the FCA, amending it through the FERA, and incorporating, in the ALMandate toeport and
returnMedicaid overpayments.

“Debates at the tim@f the FCA'’s original passage] suggest that the Act was intended to
reach all types of fraud, withbgualification, that might result innfancial loss to the
Government.”Neifert White Co, 390 U.S. at 232. The 1986 amendments to the F&-first
since itsenactmentnore than a century earket‘sought to loosen restrictive judal
interpretation ofthe Act’s liability standard and the burden of proof by defining previously
undefined terms, by expanding tip@ tamjurisdictional provisions, and by increasing civil
penalties.”U.S. ex rel. Stinson, Lyons, Gerlin & Bustamante, P.A. v. Provident Life & Acc. Ins.
Co, 721 F. Supp. 1247, 1252 (S.D. Fla. 198#%jng 132 Cong. Rec. H6479-82 (daily ed. Sept.
9, 1986) (statements of Reps. Glickman, Fish, and Rodino)).

In 2009, with the passage of the FERA, Congress again sought to reinforce the
government’s ability to combat fraud using the FCA. The Senate Judiciary @GemReport
on that bill referred to the FCA as “[o]ne of the most successful tools for combsatstg and
abuse in Government spendihgnd “an extraordinary civil enforcemietool.” S. Rep. 111-10,
10, 2009 U.S.C.C.A.N. 430, 437. The report further noted that the FCA'’s effectiveness had
“recently been undermined by court decisions limiting the scope of the law@nthg
subcontractors and na@oevernmental entities to egee responsibility for proven frautlsld.

By introducing a definition for “obligation” and specifying that knowing retentioarof
overpayment carried FCA liability, the FERA aimed t¢tafify and correct erra@ous
interpretations of the law” in judicial decisions thatiseppropriately high burdens for the

Government in enforcing the FCAd. at 10, 438. Each time Congress has weighed in on the
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purpose and power of the FCA, it has endorsed a reading of that statute as a robusl, remedi
measuraimeal at combatting fraud against the fedg@aernmentsfirmly aspossible.

Against that backdrop, Congress expressly created FCA liability fortématiosn of
Medicaid overpayments in the ACA. By requiring providers to self-report overpayaed
imposing aelativelyshortdeadline for repayments, violation of whigbksthe severe liability
of the FCA, Congress intentionalyaceal the onus on providers, rather than on the Government,
to quickly address overpayments and return any wrongly collected mdheyreading is in
line with the legislative purpose of the FQAe 1986 FCA amendments, and the FERA, which
together reflecCongress’s more than 1%@ar commitment to deterringaudagainstthe federal
government and ensuring that Government losses due to fraud are recouped infaghoaly
Based on this understanding of legislative purpose, Defendants’ proposed reading@Aithe
would frustrate Congress’s intentiongibjectwillful ignorance of Medicaid overpayments to
the FCA'’s stingent penalty scheme.

Iv. Agency Deference

As a final note, the Court considers but doesptate significant weightponthe
interpretationprovided bythe Centers for Medicare and Medicaid Services (CMS), the executive
agency within HHS responsible for administering the Medicare program andisténng the
Medicaid progranmn partnership with state governments. 42 U.S.C. 88§ 1395, 1396.

In appropriate cases, where “canons of statutory interpretation and resbsrto ot
interpretive aids (like legisteve history) do not resolve the issuthe Court maydefer to the
viewpoint of the executive agency tasked with administering the stapatgictilarly insofar as
those views are expressed in rules and regulations that implement the’ stdatiteal Res. Def.

Council, Inc, 268 F.3chat 98, see alsdJnited States v. Mead Corm33 U.S. 218, 227-28 (2001)
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(“[C] onsiderable weight should be acded to an executive departmentonstruction of a
statutory scheme it is entrusted to administer.”) (quotingChevron, U.S.A., Inc. v. Natural
Res. Def. Council, Inc467 U.S. 837, 844 (1984)).

On May 23, 2014, CMS issued a final rule implementing the ACA'’s report and return
provisions with respect to the Part C Medicare Advantage progrdrmarPart D Prescription
Drug progran?® SeeU.S. Dep't of Health & Human Servs., Ctrs. For Medicare & Medicaid
Servs. Medicare Program; Contract Year 2015 Policy and Technical Changes to the Medicare
Advantage and the Medicare Prescription Drug Benefit Progra®s$-ed. Reg. 29,844 (May
23, 2014). In that final rule, CMS defined “identified overpayment” by stating thatecite
Advantage organization or Part D sponsor “has identified an overpayment when tlggHastit
determined, or should have detened through the exercise of reasonable diligence, that [it] has
received an overpayment.” 42 C.F.R. 88 422.326(c), 423.360(c). In adopting the rule, CMS
explained that “reasonable diligence might require an investigation condagedd faith and
in a timely manner by qualified individuals in response to credible information of iatipbte
overpayment.” 79 Fed. Reg. at 29,923-24. To those commenters who urged that “identify” be
defined to require “actual knowledge,” CMS responded by observing that such a rule would
permit organizations to “easily avoid returning improperly received payrémis defeating
the purpose of that section of the ACHl. at 29,924.

While this rule does not technically apply in the context of Medicaid, its logialyplai
does. Defendants overplay their hand by arguing that there is “no reason to ass@ivStea

interpretation of the term ‘identified’ for the purpose of its rules relating ¢opayments to

20 Medicare Part D is a voluntary prescription drug benefit program foiddiexlenrollees enacted in 2003 when
Congress passed the Medicare Prescription Drug, Improvement, and Modmrizat(“’"MMA”). Pub. L. No.
108173, 117 Stat. 206@0dified at42 U.S.C. § 139801 et seq.
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[Medicare Advantage] organizations and Part D Plans, which is based solely arya poli
judgment, is applicable to health care providers for whom different policy congdsratay
apply.” Defs.” Reply Supp. Mot. to Dismiss Gov't Compl. at 6 (Doc. 61). To the contrary, the
same policy considerations readéytendto the Medicaid contextFurthermore, it is hard to
imagine how CMS could reasonably conclude that the word “identified” bears muttganings
within a single provision, § 3729(a)(1)(G), without express direction from Congress.

In addition, CMS issued a proposed rule on February 16, 2012, which contemplated
adopting for Medicare providers and suppliers the same definitibdenitified” that was
adopted for Medicare Parts C and Dnder that proposed rulan overpayment is “identified”
when a providethas actual knowledge of the overpayment or acts in reckless disregard or
deliberate ignorance of tlewerpayment.” 77 Fed. Reg. 9179-9187 (Feb. 16, 20QCR)S
expressed its belief that “Congress’ use of the term ‘knowing™ in the reporeaurd r
provision’s “Definitions” section “was intended to apply to determining when a proorder
supplier has identified an overpaymentd. CMS furtherexplainedhat its definition would
give “providers and suppliers an incentive to exercise reasonable diligence to devenetimer
an overpayment existand that, “[wjthout such a definition, some providers and suppliers
might avoid performing activities to determine whether an overpayment,etistsas self-
audits, compliance checks, and otheritidal research.”ld. Under this definition, where a
provider receives information concerning a “potential overpayment,” the provaled Wwave
“an obligation to make a reasonable inquiry to deteemnathether an overpayment existsl’’ at
9182. Hilure to do so with “all deliberate speed . . . could result in the provider knowingly
retaining an overpayment because it acted in reckless disregard or delidpeoasince of

whether or not it received such an overpaymeid.”
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But this rule has only been proposedt aoptect! and even if adopted would apply
only to Medicare—not Medicaid—providers and suppliersSee Sweet Sheahan235 F.3d 80,
87 (2d Cir. 2000) (noting the “established point of law that proposed regulations . . . have no
legal effect”);ld. at 9181 (stating that the proposed rule applied onledicare Part A and Part
B providers and suppliers, and that tfadr stakeholders, including . Medicaid MCOgwould]
be addressed at a later dateQonsequently, while this proposal provides a useful interpretation
of the report and return provision, it has no legal effect and is entitled to nal fdeference
from this Court. At this juncture, the Court merely observes that its conclusion is at least
consistent with CMS’s fial rule for Medicare Advantage and Part D sponsors, as well as its
proposed rule for Medicare Part A and B providers and suppliers, both of which construe the
very provision at issue here.
2. The GovernmentProperly Alleges that Defendants Knowingly
Conceala@ or Knowingly and Improperly Avoided or Decreased
an Obligation
Defendants next argue that tBevernment’sComplaint fails to allege that Defendants
knowingly “concealetior knowingly and improperly “avoideddr “decreasedan obligation,
even if anobligation existed Defs.” Mem. Law. Supp. Mot. to Dismiss Gov't Comgil.14. The

Court here focuses on Defendants’ argument with regard to knowing and imgvoEmnce,

which the Government has beyond doubt pleaded with sufficient particularly.

21 On February 17, 2015, CMS announced that it would delay for another yesdtdp&on of any final rule
concerning the 6@ay clock, due to “exceptional circumstancegluding more than 400 public comments,
“internal stakeholder feedback,” and continuing collaboration with ggaBment of Justice and the HHS Office of
Inspector General. 77 F.R. 91&ailable athttps://federalregister.gov/a/20BB42 Pursuant to § 1871(a)(3)(A)
of the Social Security Act, the Secretary of HHS is required, in consultaith the Director of the Office of
Management and Budget (OMB), to establish “a regular timeline foruthiecption of a final rule based on the
previous publication of a proposed rule or an interim final rule.” Timsline may vary depending ¢ime

complexity of the rule, the number and scope of comments received, andaotbes,fout may not exceed three
years from the date of the proposed or interim final rule’s publicalmsgnt “exceptional circumstancesd.
§1871(a)(3)(B).
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i Avoidance

Defendants rely oBlack’s Law Dictionary, whicldoes not define “avoid,” butefines
“avoidance” as including theatt of evading or escaping.ld. at 15 (citing Black’s Law
Dictionary 156 (9th ed. 2009) (emphasis addeB®gfendants claim thatvaidance cannot be
pleaded with allegations of failure to act in a timely fashion and assert tlabvieenment
needed to plead that they took “active and conscious action” to establish avoidance.
However, Defendants ignore numerous other definitions for “avoid,” including “to refoam”fr
MerriamWebster.comhttp://www.merramwebster.com/dictionary/avoid (last visited July 28,
2015). Similarly, the Collins Dctionary includesamong other synonyms for “avoid®elude,”
“ignore,” “keep away from,” “keep aloof from,” “shun,” “steer clear ddyid “sidestef. Collins
Dictionary, http://www.collinsdictionary.com/dictionary/english/avdidst visited July 28,
20195. The foregoing definitions support the conclusion that the plain meaning of “avoid”
includes behavior where an individual is put on notice of a potential issue, is legajptedbkto
address it, and does nothing.

Whether or not Defendanéstually avoided repaying an obligation is a question thay
be decided on facts that emerge during discovery or #ih later stage in these proceedings,
Defendants may introduce evidence to suggest that they took steps to investigatessrthedr
problem brought to their attention by the Comptrollet Kane. For the purposes of
Defendantsimotion to dismiss, however, the Court concludes that the Government has
adequately pleaddatiat Defendants avoided returning the overpayments. The Complaint alleges
that the Healthfirssoftwareglitch was broughto Defendantsattentionby at leasDecember
2010. Gov't’'s Compl. T 33Defendantsasked Kane with investigating the scope of the issue,

but when heresented them withlest of potentially affected claims, he was fired, and the
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Government alleges that Defendants did nothing further with his analysis. Althoygephéel
certain claimghatwere specificallyorought to their attention by the Comptroller, tmeglected
to repay more than three hundred claims until they recéines@overnment’s CID in June 2012.

Onarguaby less compellindacts, in another Medicaid casegistrict court in the
Eastern District of Wisconsin found that a relator had stated a claim under 8)8/)2G)a
where the defendant had conducted an audit, found high rates of improper “upcoding” by
physicians, and failed to follow up on nandited claims submitted by those physiciaBise
Lakeshore2013 WL 1307013, at *3TheLakeshoreCourt held, “Although [relator] does not
allege that defendant knawat specific requests for reimbursement for [the] services were false,
she claims that defendant ignored audits disclosing a high rate of upcoding antélyltima
eliminated audits altogetherld. Therefore, the Court determined that the relator had stated a
plausible claim for relief under the FCA reverse false claims provisiamgnhat “[i]f the
government overpaid . . . and defendant intentionally refused to investigate the pypHsabilt
was overpaid, it may have unlawfully avoided an obligation to pay money to the gowefnme
Id. at *4.

Most importantly, he FCAas amended by the FER&equivocally provides that to
retain—to not return—an overpayment constitutes a violation of the FCA. The ACA designates
a sixty-day timeline after whic retention of a Medicaid overpayment constitutes an obligation.
Defendantsargument that “failure to act quickly enough” cannot constitute “avoidance” is

plainly at odds with the language and intentions of the FCA, the FERA, ancfACA.

22 Havingfound that the Complaint adequately alleges avoidance, the Court neednessasdether it pleads that
Defendants concealed or decreased an obligation.
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il Knowledge

Even if it is possible to avoid an obligation fayling to actquickly enoughDefendants
maintain, the Complaint fails because it does not sufficiently allege that Defshi@dure to
act was “knowing.”Defs.” Mem. Law. Supp. Mot. to Dismiss Gov't Comal.16. This
argument fails for two primary reasons.

First, to satisfy Rule 9(b), conditions of a person’s mind, including knowledge, may be
alleged generally rather than with particulari§eeKalnit, 264 F.3dat 138 (citing Fed. R. Civ.
P. 9(b)). Second, the FCA’s knowledge standard plainly encapsulates recklessness and
deliberate ignoranceSeeU.S. ex rel. Hamilton v. Yavapai Cmty. Coll. Disdto. 12 Civ. 08193
(PCT) (PGR), 2015 WL 1522174, at *3 (D. Ariz. Apr. 2, 201@)oting that while “hnocent
mistakes, mere negligent representations and differences in integneiate notalse
certifications under the” FCA, the “knowing’ scienter needed for a violation dF@¥® may be
established not only though a showing of actual knowledgeedhthkity of a claim, but also
through a showing of deliberate indifference or reckless disregard of whathgaim is falsg
(citations omitted)see alsdJ.S. ex rel. Drakeford v. Tuomeyo. 13-2219, 2015 WL 4036166,
at *11 (4th Cir. July 2, 2015) (“The purpose of the FEAcienter regirement is to avoid
punishing honest mistakes or incorrect claims sitted through mere negligence.”) (quoting
United States ex rel. Owens v. First Kuwaiti Gen. Trading & Contracting82@.F.3d 724, 728
(4th Cir. 2010)). Here, the Government has pleaded facts that are consistentkiegsress or
deliberate ignorance, not merely negligence.

Defendants argue that their “alleged failure to respond quickly enough afteiskaport
identified potential overpayments is hardly indicative &hawingeffort to conceal, avoid or

decrease an obligation,” because “it is just as likely that Defendants accepied K

35



characterization of the report as preliminary and incomplete, and were waitithg inew report
that he indicated was requiredDefs.” Mem. Law. Supp. Mot. to Dismiss Gov’'t Comal.16.
But Defendants fired Kane four days after receiving his report and provide nothuggtss
that they tasked anyone else with investigating the claims he poutted potential
overpayments. They also never brought his analysis to the attention of the Compfitudle
Court finds implausible Defendants’ suggestion that they delayed their stptaeguired duty
because they were waiting for a report from their terminated employee.

Based on the facts in the Complaint, the Government has complied with the FCA'’s
knowledge requirement and Rule 9(I9eeDrakeford 2015 WL 4036166, at *11 (finding
“ample support” for a jury verdict as to a defendant’s intent under the FCA knowlangeus,
because “a reasonable jury” could have found thapbesessed the requisite scienter once it
determined to disregard” warnings and “could . . . be troubled bygéeshing inaction in the
face of[those] warnings”)cf. United States v. Raymond & Whitcomb,&G3 F. Supp. 2d 436,
447 (S.D.N.Y. 1999}“[A] f ailure to conduct a proper investigation before making a false
statement may be sufficiently reckless to yield False Claims Act liabffity.

3. The GovernmentProperly Alleges that Defendants Had an
Obligation With Regard to the Federal Government

In afinal attempt to defeahe Government’s Complaint, Defendants contémat the
Governmentannot state a claismder § 3729(a)(1)(G) withottaving allegedn obligation to

pay or transmit money or property to fleeleralgovernment.To the extent that any

2The Court declines to address Defendants’ argument that the United Stdtiketids plead thei‘improper”
avoidance of an obligation. That argument hinges on an interpretationAE&ie report and return provision that
the Court has already rejected.
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“obligation” did arise in this case, they claim, it was owed not to the federalrgoeat but to
the New York State Medicaid program. Thaincorrect

First, he Medicaid prograns funded jointly by the federal and state governme8tse
Lakeshore2013 WL 1307013, at *1i(ding that the FCA was implicated in a case involving
Medicaid fraud because of this joint funding scheme). Second, Cohgesspeatedly and
specifically provided that claims submitted to Medicaid constitute false claimsefputposes
of the FCA. When Congress enacted the 1986 FCA Amendments, the Senate Judiciary
Committee Report provided that “[a]lthough the Federal involvement in the Medicajichpras
less direct, claims submitted to State agencies under this program have alseldézbén
claims to the United Stas under the False Claims ActS. Rep 99-345, 22, 1986 U.S.C.C.A.N.
5266, 5287 Similarly, theSenate Judiciary Committee Report accompanying the FERA clearly
explained that the bill clarified that “the FCA reaches all false claims submittedé¢o Sta
administered Medicaid programs.” S. Rep. No. 111-10, at 11, reprinted at 2009 U.S.C.C.A.N.
438. Finally, in the ACA, Congress stated that funds received or retained under Medicat woul
constitute overpayments for the purposes of 31 U.S.C. § 3729(a)(B€&}2 U.S.C. 8§ 1320a-
7k(d)(4)(B). The structure of the Medicaid program and sewexptess stateents of Congress
flatly contradictDefendants’ argument that the Government has failed to allege an obligation
with regard to the federal government.

For all of the above reasons, Defendants’ motion to dismiss the Complaint offPlaint
Intervenor the Uned States is denied.

B. New York’s Complaint

New York’'s Complaintn-Intervention is identical to that of the United States in all

respects, except that it alleges a violation of the NYFCA rather than the FCAndaets argue
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that New York’s Complaint ost be dismissefor two reasons. First, they contend tRatv

York fails to allege that Defendaritaowingly concealed or knowingly and improperly avoided
an obligation. Defs.” Mem. Law. Supp. Mot. to Dismiss New York (Doc. 53) at 2-3. This
argument rests on the same reasoning as Defendants’ argument in support aftitweitam
dismissthe United States’ Compldiand, accordingly, failsld. Second, Defendants sfathat
New York’s Complaint failsbecause State Finance Law § (3¢h) cannot be applied
retroactively. As noted abovehat reverse fae claims provision of thlYFCA was not

included in the statute as initially enacted in 20&Xate Fin. Law § 189 (2007), and was added
only in March 2013.See2013 N.Y. Sess. Laws, Ch. 56, S. 2606, § 8 (Mar. 28, 2013).

The Supreme Court has observed an “apparent tension” between two canons oy statutor
construction: first, the rule that a court showgply the &w in effect at the time it renders its
decision,”Landgraf v. USI Film Product$11 U.S. 244, 264 (199{itations omitted), and
second, theaxiom that etroactvity is not favored in the langnd its interpretive corollary that
congressional enactments and administrative rules will not be construed to haaetivetreffect
unless their language requires this resuld.” (internal quotation marks and citations omitted).
When these principk conflict, “where the congresaal intent is clear, it governsd.

Therefore, the first step in determining whether a statute has an impermissible retrodeitve ef
is to ascertain whether Congress has directed with the requisite clarityetlzat the applied
retrospectively.”|.N.S. v. St. Cyr533 U.S. 289, 316 (20019iting Martin v. Hadix,527 U.S.

343, 352 (1999)).

In this casetheintent of the New York legislatuiis clear that the law should be applied
retroactively. Inthe 2013 amendments to the State FCA that codified tieesedalse claims”

scheme set forth by the FCA and FERA, the New York State Legislaturel@dovi[T]he
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provisions of this act shall apply to any pending cause of action brought pursaditi¢ol 3 of
the state finance law, and shall further apply to claims, records, statemebtgations, as
defined by section 188 of the state finance law, that were made, used or existing, [@m or
after April 1, 2007.” 2013 N.Y. Sess. Laws, Ch. 56, 8 83(Ihe Legislature included similar
language when it first enacted the NYFCA in 208362007 Sess. Laws Ch. 58, 88 39, 93(5),
and when it amended the NYFCA in 2019ee2010 Sess. Laws Ch. 379, § 13.

Based on the express directives on retroactivity in the 2007 NYFCA and 2010
amendments, courts in the Southern District and New York have concluded that both tia¢ origi
act and amended act were intentgdhe $ate Legislature to have retroactive effeBee
Bilotta, 50 F. Supp. 3dt540(“ Such language expressly provides for retroactive application of
the Act.”) (citing Kuhali v. Reno266 F.3d 93, 110-11 (2d Cir. 200 1United States v. Huron
Consulting Grp., InG.No. 09 Gv. 1800 SR, 2010 WL 3467054, at *3 (S.D.N.Y. Aug. 25,
2010) (concluding that the NYFCA, enacted in 2007, applied retroactivelgitofiled prior to
that date)United States v. NYSARN®. 03 Civ. 7250 (SHS) (S.D.N.Y. Mar. 20, 2009) (Tr. 16—
17) (holding that the NYFCA is explicitly retroactive, even § fprovision concerning
retroactivity is not officially codified inthe New York State Finance LawReople v. Sprint
Nextel Corp.114 A.D.3d 622, 622, 980, N.Y.S.2d 769 (1st Dep’t 2014) (concluding that the
2010 NYFCA amendments were intended to cagtsoactive effect)lNew York ex rel. Colucci
v. Beth Israel Med. Ctrindex No. 112059/07 (N.Y. Su@t. N.Y. Cty. July 23, 2009) (Tr. 44—
45) (noting a Specific very akar statement of intention that” the NYFCA should have

retroactive effectf? This Cout agrees.

241 ike the court inUnited States ex rel. Bilotta v. Novartis Pharmaceuticals Gtz Court finds Defendants’
reliance orlJ.S. ex rel. Romano v. New Yd@?kesbyterian HospNo. 00 Civ. 8792 (LLS), 2008 WL 612691, at *2
(S.D.N.Y. Mar. 5, 2008), unavailingSee Bilotta50 F. Supp. 3d at 54Romandadid not turn on its finding thahe
NYFCA did not carry retroactive application; the Court’s statement on tiatt was dicta.ld. at 541 n. 15.
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Nor would retroactiveapplication violate th&x Post FactcClause which prohibits
enforcenent ofa law that punishes acts that were innocent prior to the law’s enactilenta,
50 F. Supp. 3d at 540 (quotikipbbs v. County diVestchestei397 F.3d 133, 157 (2d Cir.
2005)). The Clause only applies to criminal punishments aagitalisabilities that “disguise
criminal penalties.”ld. (quotingU.S. ex rel. Drake v. NSI, In@36 F. Supp. 2d 489, 498
(D. Conn. 2010)).After determining whether a law was intended to carry retrospective effect
and applies to applies to pegactment conduct, a court must assess whether the law
“disadvantages affected parties$d. (citing United States v. Kilkenng#93 F.3d 122, 127 (2d
Cir.2007)). In the context of civihatters, the court must then:

ascertain whether the legislature meant the statute to establish “civil” proggeed

If the intention of the legislature was to impose punishment, that ends the inquiry.

If, however, the intentin was to enact a regulatory scheme that is civil and

nonpunitive, [the court] must further examine whether the statutory scheme is so

punitive either in purposer effect as to negate the Statehtention to deem it

“civil.” Because[courts] ordnarily defer to the legislature’stated intent, only the

clearest proof will suffice to override legislative intent and transform whdides
denominated a civil remedy into a criminal penalty.

Id. (quotingDrake 736 F. Supp. 2d at 498).

Defendants would be disadvantaged by retroactive application of the NYFGAiskec
such application would expose them to liability for their conduct prior to the 2013 amendments
Seed. at 540. The Court must therefore consider whetle6tate legistare intended the
NYFCA, as amended, to establish “civil” proceedings and, if so, whether @ @ufstive either
in purpose or effect as to negate the State’s intention to deem it ‘ci8iiith v. Dog538 U.S.

84, 92 (2003) (quotingansas v. Hendeks 521 U.S. 346, 361 (1997)).

Based on the plain text of the NYFCA, the State legislature clearly intendeshte a

civil penalty schemeThe Act’s reverse false claims provisistates than a person who

“knowingly conceals or knowingly and improperly avoids or decreases an obligapary or
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transmit money or property to the state or a local government, or conspires to doghshsdim
be liable to the state. .for acivil penaltyof not less than six thousand dollars and notentioan
twelve thousand dollargilus treble damagesState Fin. Lawg 1891)(h). The Court agrees
with the several other courts to have considered this issue that “[tjhe exprrssgia used
indicates the Legislature’preference for a civil label.See People exl. Schneiderman v.
Sprint Nextel Corp.41 Misc. 3d 511, 521, 970 N.Y.S.2d 164, 1N4Y(. Sup. Ct. 2013aff'd sub
nom.People v. Sprint Nextel Cord14 A.D.3d 622, 980 N.Y.S.2d 769 (2014@e alsdBilotta,
50 F. Supp. 3at542.

Moreover, the Atis not so punitive in effect as to negate the legislature’s intention to
create a civil penalty schend®.To assess the punitiveness of the NYFCA, the Court looks to
seven factors highlighted by the Supreme Court to “determine whether an Acpenéor
regulatory in character.SeeKennedy v. Mendoza-MartineZ72 U.S. 144 (1963)These
include: (1) “[w]hether the sanction involves an affirmative disability oraegf’ (2) “whether
it has historically been regarded as a punishment,WBgther it comes into pfeonly on a
finding of scienter,” (4) Whether its operation will promote the traditional aims of punesit—

retribution and deterrence,” (5\vhether the behavior to which it applies is already a ctime,

25 Defendants cite a New York Court of Appeals decistate ex rel. Grupp v. DHL Express (USA), Ifar the
proposition that the NYFCA's “imposition of civil penalties and treble dasayinces a broader punitive goal of
deterring fraudulent conduct against the State” rather than merely catipgribe State for damages suffered due
to violations ofthe statute. 19 N.Y.3d 278, 286 (2012). But that case did not involveEanPost Facto
challenge. Rather, iBrupp the court considered whether NYFCA claims were preempted by the feddireg Air
Deregulation Act of 1978 and the Federal Aviation Administration Alghtion Act. See idat 281, 947 N.Y.S.2d
368, 970 N.E.2d 391. In resolving that question, the court considered the ippliohthe “market participant
doctrine exception” to federal preemption, which does not apply “whenmmgoes entities seek to advance general
societal goals rather than narrow proprietary interests through the tinggr afontracting power.’Bilotta, 50 F.

Supp. 3d at 5423 (citingGrupp19 N.Y.3d at 287). The Court of Appeals determined that the Newk\]iate
legislature was seeking to advance “general societal goals” when it enactest¢hleCH, rather than simply
“compensating the State for damages caused by . . . purported frasdhleme[s] and addressing its narrow
proprietary interests.’ld. (quoting 19 N.Y.3d at 2887). The court did not consider whether the NYFCA'’s regime
of civil penalties is “so punitive” that it violates tBx Post FactdClause. Therefor&ruppis not dispositive.See
Bilotta, 50 F. Supp. 3d at 548ee alsschneigrman,41 Misc.3d at 522, 970 N.Y.S.2d 164.
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(6) “whether an alternatévpurpose to which it may rationally be connected is assignable for it,”
and(7) “whether it appears excessive in relation to the alternative purpose assighed.168-

69. In conducting this analysis, the Court looks to the few opinions contempleating
retroactivity of the NYFCA as well as the many federal cases contemplatireribectivity of

the federal FCA, which New York courts rely on when interpreting the stai#acgr Bilotta,

50 F. Supp. 3d at 543 (quotihew York So¢c2014 WL 3905742, at *1Xrollecting cases)

First, the NYFCA'’s penalty scheme does not impose an affirmative disabilégiaint.
Sedd. at 544(collecting casesSchneidermam1 Misc. 3d at 521, 970 N.Y.S.2d 16fThe
NYFCA] imposes no physical restraint, and so does not resemble the punishment of
imprisonment, which is the paradigmatic affative disability or restraiti). Second, monetary
penalties like those imposed by the NYFCA have not “historically been viewmtheshment.”
Bilotta, 50 F. Supp. 3d at 544 (quoting=C. v. Palmisanol35 F.3d 860, 866 (2d Cir. 1998));
Schneidermam1 Misc.3d at 521-22, 970 N.Y.S.2d 164S. ex rel. Bergman v. Abbot Labs.

995 F. Supp. 2d 357, 385 (E.D. Pa. 20bdncluding that the penalties addmages imposed by
the Wisconsin and Tennessee FCAs were not historically punitive). Third, courtsdhiatieat

the NYFCA does not depend on a finding of scienter, because it can be violated “upon either a
finding of scienter. . . or recklessnessBilotta, 50 F. Supp.3d at 545 (quotiBgnders v.

Allison Engine Cq.703 F.3d 930, 946 (6th Cir. 20)2Bergman 995 F. Supp. 2d at 385.

The fourth factor raises greater complexity. AsNesv York Court of Appeals has
concluded, the NYFCA'’s penalty addmage scheme does appear, at least in part, to serve the
aims of punishment, retribution, and deterrenGeupp, 19 N.Y.3d at 286-87, 947 N.Y.S.2d
368, 970 N.E.2d 391. However, numerous courts have determined that the NYFCA'’s and FCA's

provision of treble damages carries a compensatory, remedial purposedaaisgsunitive and
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deterrent goalsSee Bilotta50 F. Supp. 3d at 5446 (collecting cases). As aresult, the
admittedly severe penalty and danmmgeheme of the NYFCA “does not compel a conclusion
that the statute is pendld. The fifth factor weighs easily against Defendants’ argument, as the
reverse false claims provision of the NYFCA does not regulate conduct thatreedy a crime.
Sixth,the NYFCA'’s penalty scheme may be rationally connected to th@uoitive purposes of
“compensating theptrivate relator who began the actiomhile still allowing the Government to
be made whole, ahquicken[ing] the selinterest of some private plaifitwho can spot
violations and start litigating 1d. at547 (quotingCook Cnty., Ill. v. U.S. ex rel. Chand|&38
U.S. 119, 120 (2003) The seventh factor, whether these penalties and damages appear
“excessive in relation to the alternative purpassigned,Mendoza-Martinez372 U.S. at 169,
may “not yield a clear answerid., but the same compensatory, mmitive aims identified
under the sixth factor suggest that the penalties are not unduly excessive.

Of the seveMendoza-Martinetactors five support a finding that the NYFCA is not so
punitive as to override the New York State legislature’s explicit intention ttecaeavil rather
than criminal scheme. Yébnly the‘clearest proof will suffice™o “transform what has been
denominated a civil remedy into a criminal penalt$mith,538 U.S. at 92Here, the scant
paragraph Defendants provide in support of their argument that the NYFCA is punitiveotioes
constitute the “clearest prqbproof capable oforphingcivil penalties into punitive sanctions.
See Bilotta50 F. Supp. 3d at 547 (citations omitted). Therefore, the Court concludes that
retroactive application of the NYFCA does not violateExePost FactdClause.

Accordingly,Defendants’ motion to dismiss New York’s claimsdenied even though

those claimgre-date the 2013 NYFCA amendments.
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Iv.

CONCLUSION

For the reasons set forth above, Defendants® motions to dismiss the United States’ and
New York’s Complaints-in-Intervention (Docs. 20, 21) are DENIED. The Clerk of the Court is
respectfully directed to terminate the motions (Docs. 52, 54). The parties are directed to appear
for an initial pretrial conference on August 18, 2015 at 11:00 a.m.

It is SO ORDERED.

Dated:  August 3, 2015
New York, New York

=

Edgardo Ramos, U.S.D.J.
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