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OPINION AND ORDER
CITY OF NEW YORK,

Defendant.
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RONNIE ABRAMS, United States District Judge:

Plaintiff, Andre Antrobus, brings this action pro se under 42 U.S.C. § 1983 against
Defendant, the City of New York. He alleges that officers at two city correctional facilities
interfered with his mail. The City moves to dismiss the case for failure to state a claim under
Federal Rule of Civil Procedure 12(b)(6). The City’s motion is granted in part and denied in
part.

I. Background

For purposes of this motion, the Court accepts as true all facts alleged by Plaintiff. See

Kassner v. 2nd Ave. Delicatessen Inc., 496 F.3d 229, 237 (2d Cir. 2007). The Court will also

consider the supporting allegations contained in signed witness statements of fellow inmates

which Plaintiff has attached to his Amended Complaint. See Brass v. Am. Film Technologies,

Inc., 987 F.2d 142, 150 (2d Cir. 1993) (noting that, when deciding a motion to dismiss, the court
may consider “documents attached to the complaint as an exhibit or incorporated in it by

reference”).

The gravamen of the Amended Complaint is that Plaintiff’s mail has been interfered with
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at two New YorkCity correctional facilitiesthe George R. Vierno Cent¢fGRVC’) and the
Anna M. Kross Centet*“AMKC"). (Am. Compl.1-3.)' Plaintiff alleges that correctiorfficers
have withheldhis mail stolenit, andfailed to send italtogether He further alleges that they
haveadmitted taregularlyopening and reading his legal ma{ld. at 3, 5, 22, 33.)In particular,
he stateghat officers havébeen throwing awayjy] eading and thie[v]inghis] mail’ and that
they “stole and thr[e]Waway] garbage [b]ags of mail[,] some stampedld. at3.) Plaintiff also
asserts that he woufgut something in the mafland] get no response .”. and that he ha&o
communication with[his] [a]ttorney [be]cause. . . mail do[esh’t go out or[it is] held and
returfed] read or takes 3 to 4 weeks(ld. at 5.) The witness statementigrther allegethat an
officer in the mail room saidhe wasot sending ouPlaintiff's mail on instructions from her
supervisorsthat his mail was thrown awaymany times' and thathis mail has been heltbr a
period of time and then returned to him without being sent.a{RR, 29, 32, 35-37.

One witness statement asséhiat there is'a[l] imit on legal mail and when you hit your
max you cait send mail to courtgl] egal agencies and witnessegld. at 23) Anotherstates
that Plaintiff and other inmatelsave beetold that they could notsend mail for several months
or “for 12 months.” (Id. at 23, 26.) The Amended Complaimtisoappears t@asserthat Plaintiff
has been improperly denied the right to send mail because he has no money topatafer
(Seeid. at 3, 22, 28, 30.)

Plaintiff allegesthat as a resultthe Citywasresponsible fothampering and stopping
[Plaintiff's] defense [and] not allowinghis] motions to [b]e adoptefbe]cause of untimely
fashion with courts . . " (Id. at 4.) He also accusethe City of “stopping access to legal

agencies witnessdf awyers[l] osing cases civil and criminal. . and tatics to be unlawfully

! For ease of reference, any citations to specific pages of the Amended Corefllsihpage number designations
made by the Coun Electronic Case Filing syste



convicted” (Id.at 7.)

According toPlaintiff, these events wertongoing for 26 ¥amonths”or “24 months,”
startingwhen he was in custodt GRVC in 2011 andontinuingthrough his 2013 detention at
AMKC. (Id. at2-3, 5) He contendghat hecomplainedto numerous correction officeend
attemptedo file grievancesbutthathis complaints andrgevances werggnored. (Id. at 3 6.)
Plaintiff also seems to indicatéhat heinitiated Article 78 proceedings (Id. at 6, 12.) Since
filing his Amended Complaint, Plaintiff has been transferred to Green Haven Corréctiona
Facility in Stormville, NY. (Dkt. 65)

Plaintiff requests a court investigation dradruling about indigent persons and legal mail
[and] legal mail in generdl. (Am. Compl.4.) He also seeks $10 million in compensatory
damagesfor pain suffering, . . health issues and mihstress disorders. . ” and $20 million
in punitive damages.Id. at 4, 7.)

. Applicable Legal Standard

“I'n considering a motion to dismiss . . . the court is to accept as true all facts alleged
the complaint . . . [and] draw all reasonable inferences in favor of the plaintkiassner 496
F.3dat237 (citation omitted).“This rule applies with particular force where the plaintiff alleges

civil rights violations or where the complaint is submit@d se.” Thompson v. Carter284

F.3d 411, 416 (2d Cir. 2002guotingChance v. Armstrondl43 F.3d 698, 701 (2d Cir. 1998)

A pro se complaint“must be construed liberally with special solicitude and interpreted to raise
the strongest claims that it suggedtknetheless, pro se complaintmust state a plausibtdaim

for relief” Hoganv. Fischer 738 F.3d 509, 515 (2d Cir. 201@hternal quotation markand

citation omitted.



IIl.  Discussion

The Second Circuit has explained that tampering with a prisoner’s mail mstytuienan
actionabé violation of 81983 “(1) if the incidents suggested an ongoing practice of censorship
unjustified by a substantial government interest, or (2) if the tampering unjuigtitiailled the
prisoners right of access to the courts or impaired the legal septation received.Davis v.
Goord 320 F.3d 346, 351 (2d Cir. 2003). Interference with a prison&ikthus may implicate
two distinct rights: the “right of access to the courts” and the “right to the fr@eoflincoming
and outgoing mail.”ld.

A. Right of Accesstothe Courts

Readingthe Amended Complaint liberallglaintiff allegesthat the City violated his
constitutional right of access to the courts by interfering with his legal rHiaiclaims that the
correction officerglelayed and fagld to send his outgoing legal mail, thereby causing hilwst®
motions and“hampering his criminal defense. (Am. Compl. 4, 7Blaintiff also asserts that
correction officerwiolated his rights by readings legal mail outside of his presenddd. at 3,
5,11, 33))

To state a validhccesdo-the-courts claimhowever, “a prisoner mugalso] allege that
the prison officials deliberate and malicious interference resultedamial injury, such ashe

dismissal of an otherwise meritorious leg@im on direct appedl John v. New York De of

Corr,, 130 F. Appx 506, 507 (2d Cir. 2005) (internal quotation marks omitiad emphasis

added; see alscChristopher v. Harburyp36 U.S. 403, 415 (2002) (plaintiff must allege injury to

a “nonfrivolous’ and “arguablé€ legal clain). In allegingactualinjury, Plaintiff mustspecifyin
his Amended Complaimivhich legal matter the Cithas hinderechim from pursuing. See

Christopher 536 U.S. at 415seealso Collins v. Goord 581 F. Supp. 2d 563, 573.[BN.Y.




2008) (explaining that, to show “actual injury” in this context, “plaintiff must dematesthat
the defendant’s conduct frustrated the plaintiff’'s efforts to pursue a nonfrivd&ms)c

The allegations of injury in Plaintif§ Amended Complat are not specific enougto
state a plausiblaccesdo-thecourts claim Plaintiff appears to assert thia¢ lost one or more
motiors due tomail delaystAm. Compl.4), buthe provides nocasenames or numbeind does
not even specifyhe court in which his motions were filed. Although Plaintiff furthecuses
the City of “hampering and stopping my defense ". and ‘{lJosing cases civil and criminal
sabotage effort @htactics to [b]e unlawfully convicted(id. at 4, 7), hese allegations afeo

more thanconclusions . . not entitled to the assumption of trithAshcroft v. Igbal 556 U.S.

662, &9 (2009) Accordingly, Plaintiff's accesto-thecourts claim must be dismissecee,

e.q, Bellezza v. HollandNo. 09 Civ. 8434, 2011 WL 2848144t *5 (S.D.N.Y. July 12, 2011)

(dismissing acces®-the-courts claim for failure to allege injury where plaintiff stated that he
was “precluded from participating in future unspecified ckdson litigatiori); Amaker v.
Haponik No. 98 Civ. 2663 (JGK), 1999 WL 76798, at (3.D.N.Y. Feb. 17, 1999pismissing
accesdgo-thecourts claim for failure to allege injury where plaintiff asserted that intsvéer
with his mail delayed his court filings and caused the possible loss of two legad)c

To theextent that Plaintiff claims thatheé Citys interference with his mail caused him to

be wrongfully convicted,here isanother basis fodismissal “In Heck v.Humphrey 512 U.S.
477, 487 (1994), [th&supremeCourt] held that a state prisonertlaim fo damages is not
cognizable under 42 U.S.C. § 1983 af judgment in favor of the plaintiff would necessarily
imply the invalidiy of his conviction or sentence,” unless the prisoner can deratmshat the

conviction or sentence has previously been inlzed.” Edwards v. Balisok520 U.S. 641, 643

(1997) Plaintiff, therefore, isnot permitted to seeknonetary reliefbased on hisalleged



wrongful conviction becausene hasnot shown that his conviction has been invalidat&ee,

e.q, Blake v. Coughh, 205 F.3d 1321 (2d Cir. 200(nffirming dismissal of prisoner’s

wrongful conviction claim under 8 1983 because his “conviction has not been reversed or

vacated”) Hoard v. Reddy 175 F.3d 531, 533 (7th Cir. 199@xplaining why monetary

damages are not available undick for an accesdo-the-courts claim until after a prisoner’s

conviction has first been set asidelplmes v. GrantNo. 03 Civ. 3426 RJH)(RLE), 2006 WL

851753 at *1213 (S.D.N.Y. Mar. 31, 2006)section1983 claim thathe defendantscaused
dismissal of prisoner’s habeas petition was barred by)Heck
B. First Amendment Right to the Free Flow of Mail

The Amended Complaintan also be read tasserta claim that the City violated
Plaintiff's First Amendmentight to the free flow of ncoming and outgoing méil Plaintiff
allegesthat correction officergegularlyreadhis legal mail outside of his preseraad that they
withheld stole threw awayandrefusedto sendout his mail for months at a timéhe Cityhas
not responded to thidaim.

Prisoners have Birst Amendmentight to the free flow of incoming and outgoing mail.

SeeHeimerle v. Attorney Geasral 753 F.2d 1012-13(2d Cir. 1985) To establisha violation of

this right, the prisoner must shothat the interferencewith his mail was both regular and
unjustified. SeeDavis, 320 F.3dat 351 “Restrictions on prisonershail are justified only if

they ‘further[ ] one or more of the substantial governmental interests of security, ande
rehabilitation. . .[and] must be no greater than is necessary or essential to the protection of the

particular governmental interest involvedd. (alterations in original) (goting

2 Although this claim is noexplicitly asserted ithe Amended Complainas previously notedhe Court must
interpret the Amended Complaittb raise the strongest claims that it suggésdtigan 738 F.3cat515
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Washington v. Jame¥82 F.2d 1134, 1139 (2d Cir. 1986)‘T he First Amendment protects

prisoners’access to mail directly, unlike the right of accessawrts, which protects prisonérs
access to mail only derivatively and with respect tegielaims. Bellezza 2011 WL 2848141
at *5-7 (dismissing acces®-thecourts claim for failure to allegenjury, but holding that
plaintiff adequately alleged a violation of his right to send and receive. mhiis thus not
necessary to allege actual injupen asserting a violation of oneight to the free flow of mail

Seeg e.qg, Cancel v. GoordNo. 00 Civ.2042 (MM), 2001 WL 303713, at *4, {S.D.N.Y. Mar.

29, 2001) $¢amg; Amaker, 1999 WL 76798, at *3, 5-@ame)

Plaintiff's assertions thatorrection officersead,withheld, threw away, and refused to
send outhis mail for months at a timedequately allege @onstitutionalviolation. When
correction officergegularly and unjustifbly readprisoners’mail, whether legal or nelegal, it
violatestheir First Amendment righto the free flow of incoming and outgoing maitee, e.g.
Heimerk, 753 F.2dat 1314 (plaintiff stated aFirst Amendmentlaim where he challengel
prison regulation that permitted guards to routinely read all incominglegah mail);Bellezza
2011 WL 2848141, at6-7 (plaintiff stated a First Amendment claim whéee alleged thathe
defendantsregularly read his incoming legal maind withheld it) Similarly, if officers

regularly and unjustifiably withdédd or threw awayPlaintiff’'s mail, that wouldalso violate his

First Amendment rights Seeg e.qg, Purcell v. Coughlin 790 F.2d 263, 2665 (2d Cir. 1986)
(plaintiff stated a claim where he alleged ttietdefendantsefused to deliver periodicals to him

and interfered with his outgoing mail on one occasidgore v. Gardnerl99 F. Supp. 2d 17,

20, 25, 34-36(W.D.N.Y. 2002) (plaintiff stated a First Amendmedaim where plaintiff
accusedthe defendanbf “withholding his mail, reading his mail, and disposing of his legal

documents”).



In addition, Plaintiff has asserted that the interference with his manltimoed for
approximately two years (Am. Compl3 5), which is more thaaufficient toallegethat the
City’s conduct was regular.See Washington 782 F.2dat 1139 (althoughpro se prisoner
specifically described only two instances of mail interfereheehad adequately alleged a
“continuing activity”). The Citys motion to dismiss is therefore denied as to Pldistiffaim
that itviolated his First Amendment right the free flow of incoming and outgoing mail.

C. Municipal Liability

The City cortends thatPlaintiff “has failed to allege a basis for municipal liability.
(Def.’s Mem. of Law 7.) “[T]o hold a city liable under § 1983 for the unconstitutional actions
of its employees, a plaintiff is required to plead and prove three elemengst ¢fficial policy
or custom that (2) causes the plaintiff to be subjected to (3) a denial of a camstlitutht’

Wray v. City of New York 490 F.3d 189, 195 (2d Cir. 200{8lteration in original) (quoting

Batista v. RodrigueZz702 F.2d 393, 397 (2d Cir. 1983)

Although Plaintiff has not pointed to an official, written poljcy can reasonably be
inferred from the Amended Complairthat Plaintiff has allegedhe existence of a policgr
customwhich wasestablished ahe supervisory levebr which was“so manifest as to imply the

constructive acquiescence of senior peliegking officials’ Sorlucco v.N.Y. City Police

Dept, 971 F.2d 864, 8771 (2d Cir.1992) Readng the Amended Complaintberally, it
alleges thanumerouscorrection offcers withheld, threw away, stole and refusedo send out
Plaintiff's mail regularly and without justification f@approximatelytwo years (Am. Compl. 2-
3, 5, 2223, 26, 2830, 32, 3537.) Plaintiff asserts that the evenmtscurredat two different
fadlities and that he filed grievances and made repeated compldidtsat 2-3, 5-6.) Plaintiff

explicitly refers tothe existence od “policy,” assertinghat,when he complained @ correction



officer in the mail roontshe gave me attitude about fhgtthe[ir] policy.”® (id. at5.)

Beyond Plaintiff's own assertionsthe signedwitnessstatements incorporated into his
Amended ComplainsupportPlaintiff's dlegation regarding the existence of a policy or custom
One statement alleges thfdhe maillady’ said shehadread Plaintiffs mail and thashewas not
sending out Plaintif6 mail,“[b]Jecause her supervisors and courts told her shétwgeh paid.
(Am. Compl. 22.) Another alleges thasuperiorsand subford]inatéshave placeda [l] imit on
legal mail and when you hit your max you tdasend mail to courtgl] egal agencies and
witnesses’and that Plaintiff and other inmate®reinformed that they could ndsend mail for
several month% (Id. at 23) Yet another attesthat“they” were “holding [black mail[be]cause
their] supervisors and courts told them to or they tiget paid’ (Id. at 35.)

Taking into account the liberpleadingstandards applicable fwo se litigants,the Court

finds that Plaintiffhas adequately stated laim for municipal liability. In Carrasquillo v. City
of New York 324 F. Supp. 2d 428, 437 (S.D.N.Y. 2Q04pro se prisonerasserted'that the
City [was] liable for causing his injuries . . . by failing to provide him with a seatbetiti the
district court concludedhat “[r]ead charitably, Plaintiff complaint alleges that the City has
adopted the policy of not providing prisoners with adequate protection on correctifpfesbus

See alsd@sachette v. Metro N. High Bridg&o. 12 Civ. 3838 (AJN), 2013 WL 144947, &:-6

(S.D.N.Y. Jan. 14, 2013jinferring from pro se plaintiff's assertionsof pay and work
assignment disparities that had allegedliscrimination due to a municipal policy or custom)
Plaintiffs Amended Complaintherefore meets thestandard fora pro se litigant to assert

municipal liabilityin this Circuit

® Plaintiff also refergo thepersonainvolvement of thformer Kings County District Attorneyand two Assistant
District Attorneys (Am. Compl. 3, 27, 31.) In addition to the fact that the District Attoliseyrepresentative of
New York State, not the Citysee Baez v. Hennesswy53 F.2d 73, 77 (2d Cir. 1988)ther than bareonclusory

allegations, Plaintiff has not alleged any facts from which thet@ouwld plausibly infer that tlseindividuals were

involved in the alleged interference with Plairigfmail.
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D. Relief Available

As described above, Plaintiff seeks, among other things, $10 million in compensatory
damagesand$20 million in punitve damages.(ld. at 4, 7.) The Prison Litigation Reform Act
precludes plaintiffs from recovering damagésr ‘mental or emotional injury suffered while in
custody without a prior showing of physical injury.” 42 U.S.A.9897e(e). Although Plaintiff
alleges thatin addition to“[e]motional distress, emotional d[e]spair, mental anguish, post
traumatic stress disorder, . [and]paranoia disordér he also suffers fronikidney diseass’
and other physical injuries, he has retplained how these alleged physical injuriesare
connectd in any wayto theassertednterferencewith his mail. (Am. Compl. 3.)Accordingly,
Plaintiff is barred from recovering damages for mental or emotional injuries

Plaintiff is alsoprecluded from recovering punitive damages from the City of New York

under 81983. SeeCity of Newport v. Fact Concerts, In@53 U.S. 247, 271 (1981Ciraolo v.

City of New York 216 F.3d 236, 242 (2d Cir. 2000)He is similarly unableto obtain

declaratory orinjunctive relief becausehe is no longer in the custody dlfie City and those

claims arethus moot. See, e.g.Young v. Coughlin866 F.2d 567, 568.1 (2d Cir. 1989). If

Plaintiff prevailsin this action however, hemay be entitled to other reliefuch as ominal

damage$or damages for th@$s ofany propety. SeeThompson v. Carte284 F.3d 411, 418

20 (2d Cir. 2002). Therefore, his lawsuit need not be dismissed at this stage.

V. Conclusion

For the foregoing reasonBJaintiff's claim thathe Cityviolated his constitutional right
of access to the couris dismissed. Plaintiff's First Amendment clainmay proceed under the

theory that hemay beentitled to nominal or compensatory damages tbe City's alleged

4 Nominal damgescan bedefined as “[a] trifing sum awarded when a legal injurgigfered but there is no
substantial loss or injury to be compensatet4d7 Black’s Law Dictionary(9th ed. 2009).
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interference with his right to the free flow of mail. The City shall notify the Court by April 3,
2014 if referral for a settlement conference with Magistrate Judge Gorenstein would be
productive at this time. The Clerk of Court is respectfully directed to close the motions at docket
numbers 47 and 63.

SO ORDERED.

Dated: March 27, 2014
New York, New York

Ron[iie Abrams
United States District Judge



