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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________________________________________ X
EASTMAN CHEMICAL COMPANY

Plaintiff,

-against : 11 Civ. 2589 JPQ (HBP)

NESTLE WATERS MANAGEMENT & : MEMORANDUM
TECHNOLOGY : AND ORDER

Defendant :
_____________________________________________________________ X

J. PAUL OETKEN District Judge:

Eastman Chemical Company (“Eastmaliings this action assertinthreecounts of
breach of contract againd¢fendaniNestlé Waters Management & Technology (“Nestlé”)
Nestlé and Eastman entered into two contracts (“the Contracts”) for thg séipgsin by
Eastman to Nestlé.

On August 16, 2012, Magistrate Judge Henry Pitman issued a Report and
Recommendation regarding Nestlé’s motion, pursuant to Federal Rule of Civil Procedure
12(b)(6), to dismiss portions &astman’s Amended Complaint. (Dk. No. 44 (“the Report”).)
Judge Pitman recommendst this Court partiallgeny and partially grafMestlés motion to
dismiss. More specifically, the Report recommends denying Nestié@gon to dismiss
Eastman’s first and second claims, while granting the motion to dismiss the third Claim.
September 24, 201Rlestléobjected to the Report’s recommendations as to Eastman’s first two
causes of action(Dk. No. 48(“Def Obj.”).) Nestlédoes not object to the Report’s
recommendations as to ttierd claim. Eastman has not filed an objection to the Report.

For the reasons explained below, the Court adopts the Report’s conclusions in full.
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Standard of Review

Pursuant to 28 U.S.C. 8§ 636(b)(1), a district court may “accept, reject, or modify, in
whole or in part, the findings eecommendations made by the magistpadge.” The district
court reviews a magistrajadge’s report “strictly for clear error when no objection has been
made,” as well as “[w]hen a party makes only conclusory or general objecticanspdy
reiterates the original argumentsCoach, Inc vO’Brien, No. 10 Civ. 6071 (JPOJIC), 2012
WL 1255276, at *1 (S.D.N.Y. Apr. 13, 2012)itfng Crowell v. AstrueNo. 08 Civ. 8014LTS)
(DF), 2011 WL 4863537, at *2 (S.D.N.Y. Oct. 12, 2011ly).contrast, the district court reviews
de novatheconclusims in the magistratedges report about which substantive objections have
been madeSee McDonaugh v. Astru@72 F. Supp. 2d 542, 547 (S.D.N.Y. 2009).

The Report at issue concerns a motion to dismiss under Rule 12(b)(6pnsidering a
motion to dismiss,” the Court “should assume [the] veracity” of all of the plastiffell-
pleaded factual allegationsAschcroft vigbal, 556 U.S. 662, 679 (2009). In other words, in
evaluating thestrength ofNestlés objections, the Court musacécep|] as truethefactual
allegations in the complaint andaw(] all inferences in the plaintiff's favor Allaire Corp. v.
Okumus433 F.3d 248, 249-50 (2d Cir. 2006) (internal quotations omitted).

Il. Discussion

JudgePitmaris Repat provides an exhaustive discussion of the factual and procedural
background othis case familiarity with which is assumedeastman claims th#t) in twelve
separate months, Nestlé supplied Eastman with fabricateapttitiveprices” in order to
obligate Eastman to supply resetsa lower price(2) in ten separate months, Nestlé bullied

Eastman into lowering the price of resioy threatening to invoke spuriousnapetitiveprice



offers, and3) Nestlé failed to order that amountaoparticular resinPS 2800, required by the
second contract. (Amended Complaint (“Amend. Coinfifj28-41.)

A. Plaintiff's Third Claim

Neither party objects to Judggman’s recommendation that Plaintiff's third claim be
dismissed to the extent that it seeks damages arising\estiés failure to place orders for PS
2800 in January 2011. Therefore, JuBgenan's recommendation as to the third claim is
reviewedonly for clear error.See, e.g Frankel v. City of New YorkNo.07 Qv. 3436(LTS)
(DFE),2009 WL 465645, at *2 (S.D.N.Y. Feb 25, 2009). Having reviewed the Report’s
thorough analysis of Eastman’s third claim, this Court concludes that the Report’s
recommendatioas to the third clains not clearly erroneous. Judge Pitman’s recommendation
as to thehird claim isthereforeadoptedn its entirety.

B. Plaintiff's First and Second Claims

In contrastNestléhas lodged four objections to Jud@jéman’s recommendations that
Defendant’s motion to dismiss the first two claims be deniBetauséNestlé’s“objections
largely rehash arguments previously submittdds Court would be on firm ground if it
reviewedJudge Pitman’s repasblelyfor clear error.Frankel 2009 WL 465645, at *Xee also
Vega v. ArtuzNo. 97 Civ. 3775 (LTS) (JCF), 2002 WL 311744661 (Sept. 30, 2002)
(explaining that arehashing of the same arguments set forth in the original petition will not
suffice to invokede novareview of the magistrate's recommendatignsGiven the
extensiveness and clarity of Judge Pitmarépdtt, this would allow fobrisk disposal of
Nestlé’s objection. Following Judge Swain’s examplEriankel however, tis Court, out of
“an abundance of caution . . . will treat” Plaintiff's objections as “invit[igjnovaeview of

the Report.” Frankel, 2009 WL 465645, at *2.



DefendaniNestlé’sfour objectionsarethereforeconsideredie novobelow.
1. Nestlé’sFirst Objection

In its first objectionNestléargues thajudgePitmanerred inrecommending denial dfs
motion to dismiss Plaintiff’s first two claims becaussstmarwaived its right to litigate the
contractprice inall of the monthgor which Eastmardid not invoke the audit provision in the
contract.

Waiver occurs when plaintiff with “actual knowedge” of a breach “continugs
perform under and accepts the benefits of a contr&zuer v. Xeraxs Fed.Appx. 52, 56 (2d.
Cir. 2001) (quotindNat'l| Westminster Bank, U.S.A. v. Rds30 B.R. 656, 6755 D.N.Y.
2001)) see also Medinol Ltd. v. Boston Scientific Co8d6 F.Supp.2d 575, 620 (S.D.N.Y.
2004) (explaining that, under “[tjhe New York doctrine of election of remedies . . . upomtgarni
of a breach, a party must choose between terminating the contract and continuing
performarmre.”). Questions of whether the right to sue has been waived are particularly fact
intensive because “the defense of waiver requires a clear manifestatiomtardy plaintiff to
relinquish her known right . . . Beth Israel Med. Ctr v. Horizon Blue Cross and Blue Shield of
New Jersey, Inc448 F.3d 573, 585 (2d. Cir. 2009) (citation and quotation marks omitted).
Plaintiff's waiver musbenot only “intentional,”d., but also “clear, unmistakable, and without
ambiguity.” Faiveley Transport USA, Inc. v. Wabtec Coifh8 F.Supp.2d 215(D.N.Y.2010)
(citation omitted) Because*[ih general, waiver defenses involve questions of fact,” the issue of
whether a given contragght has been waived typically “inappropriate for resolution on a
motion to dismiss.” Schonberger v. Serchyckd2 F. Supp. 108, 114 (S.D.N.Y. 19969e also
Great Am.ns. Co. v. M/V Handy LakeNo. 96 Civ. 8737 (BSJ), 2002 WL 32191640, at *7

(S.D.N.Y. Dec. 20, 2002gff'd, 348 F.3d 352 (2nd Cir. 2008)courts generayl hold that
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whether waiver has been established by the conduct of the parties duringdh@aaect of the
contract is a question of facL.”

Thus, New York law contains a “general rule . . . that questions of waiver are not decided
on amotion to dismiss.”CreditSights, Inc. v. Ciasull®5 CV 9345 (DAB), 2007 WL 943352,
at*9 (S.D.N.Y. March 29, 2007). The only exception to this rulevisere“waiver is clear on
the face of the complaint,” in which case the plaintiff's waiver caddterminedas a matter of
law. Schonberger742 F. Supp. at 114-15.

Here,Eastmarfs waiver of its right to bring suit i&ar from“clear on the face of the
complaint.” This case is emblematic of the rule rather than the exception: Wwaredas clearly
a question of fact. Construing the facts in the light most favorable to the plah@iffourt
cannot conclude th&astman waived its right to sue Negtié breach of contract Eastman
allegedlydid not have actual knowledge or belief tNatstléwas supplying inaccurate
competitiveprices untilthe end of 2009. (Dk. No. 26 (“RDp.”) at 3) When Eastman began to
suspeciNestléof manipulatingcompeitive prices, Eastman used tl®ntracts’ audit procedure
to investigate its suspicions.

Eastman’plausible claim that it had no knowledgeNestlés manipulation of the
competitivepricesfor the majority of theContracts’terms isdispositive for purposes of the
instant motion Simply put, a plaintiff cannot “waive its claim for breacltdsarned about
subsequently.”Bear Stearns Funding, Inc. v. Interface Gradpvada, Ing.No. 03 Civ. 8259
(CSH),2007 WL 1988150at*10 n.11 (July 10, 2007)Nestléargues that Eastman waived its
right to sue because it had actual knowledge of th@r@cts’audit provisionsthat is, of
Eastman’s right to either acceyestlés competitiveprice or seek an audifDk. No. 48 (“Def.’s

Obj.”) at 10) However,Nestlépoints to no case lasontradicing the basic notion that a



plaintiff cannot be found to have waived her right to sue on a contract unless she had knowledge
of defendant’s breach. Indeed, the cases citaddsylé despiteNestlés assertions to the
contrary, support this propositidn.
Therefore Nestlé’s first objection to Judge Pitman’s Report lacks naeutis overruled.
2. Nestlé’sSecond Objection

RelatedlyNestléargues in its second objection that invoking the audit provision was a
condition precedent to filing suit.

Under New York law, ADR [alternativedispute resolutioninechanisms reflecting the
informed negotiation and endorsement of parties are valid and enforcefabigLison Electric
Company Inc. v. Kendal At Ithaca In¢11 N.Y.S.2d 246, 249 (2000However, in order for a
“[c]lontractual provisio[n] requiring parties to participate in ADR as a damrdprecedent to
commencement of any action” to “not violate public policy . . . [tlhe provision in question] [mus
evince[] the requisite ‘clear, explicit and unequivocal’ intent of the partieartwipate in
ADR.” O’Brian & Gere Ltd. v. Nextgen Chemical Processes, Bi& A.D.3d 1408, 1408, 1408-
09, 864 N.Y.S.2d 617 (2008jiting General Ry. Signal Corp. v. Comstock & G54 A.D.2d
759, 759, 678 N.Y.S.2d 208)n contrast, if there is an “absence of a clear and express intent, a
party may not be compelled to submit its claim to alternative dispute resolulibrsée also
Ginett v. Computer Task Group, In662 F.2d 1085 (2d Cir. 1992) (explainiggnerallythat“in
the absence of unambiguous language, a condition will not be read into the agreement”).

In the instant case, tl@ntracts both give Plaintithe right to request, within four

! For instanceNestlé relies heavily on Judge Swain’s opinio€DO Plus Master Fund Ltd. V. Wachovia Bank,
N.A, No. 07Civ. 11078, 2009 WL 203304¢5.D.N.Y.June 13, 2009Wwherein the Court holds that the plaintiff
waived its right to sue. (Def. Op. at-13). Judg Swain clearly premises her finding, however, on the fact that the
plaintiff paid the defendant the amount requested and continued to adtteredmtract with the defendant despite
“believ[ing plaintiff] was not obligated to pay.ld. at *2. Nestle also cites extensively in its first objection from
Epic Sys. Corpv. Allcare Health Mgmt. Sys. IndNo. 02 Civ. 161, 2002 WL 31051023 (N.D. Tex. Sept. 11, 2002).
(Def. Op. at 13). However, thHepic Systemspinion acknowledges that, where a plaintiff is unable to acquire
knowledge of a defendant’s breach as a result of the defendant’s misconduatyer has occurredd. at *7 n.6.
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months of Defendatst naming acompetitiveprice, an audit “in order to adirm” Defendant’s
assertedgdompetitiveprice. (Dk. No. 24, ExB (“Contract One”)at § 5.3(d); Dk. No. 24, Ex. C
(“Contract Two”) at§ 6.2(d).) According to Defendant, this indicates that “the Contracts
manifested an intent that pricing issues would not linger but were required sphedeno later
than four months after each monthly pricing negotiation.” (Def. Obj. at 2.) To Wwendent
argues that the Contracts contain an implicit condition precedent, which prdiigdéasen
without first requesting an audit within four months of Defendant’s assertionoohpetitive
price

Nestlés close reading of the “the Contractarefully sequenced provisions” is simply
not enough to foreclose discovery teastman (Def.’s Obj. at3.) No language in thedbtracs
clearly and conclusively disallows breach of contcdaims after forgoing an audiQuite the
contrary, he Contracts state that Eastmamay. . . perform a confirmatory audit” if it wishes to
do so,while sayingnothing at all about the necessity of Eastimi@oing so before seeking a
remedy for breach of contract in state or federal cq@antract One at 8§ 5.3(d); Contract Two
at 8§ 6.2(dYemphasis addgd

Nor do the Contracts use a term anything fidéernative dispute resolutiorf.”This
Court knows of no legal precedent for the proposition that “audit” and “alternative dispute
resolution” are synonymous under New Y caikvl

Thus, whileDefendant’s brieinterprets the Contracts agquir[ing] [Eastman] to ask

for an audit or forever hold its peace,” Defendant does not cite any provisions in thecont

2 This is an obvious but important distinction between this case and thasbycitestlé in support of its argument
that the Contracts in the instant case provided for binding A2R, e.g CDO Plus Master Fund Ltd.2009 WL
2033048, at *2 (discussing th€6ntract's dispute resolution provision.§iven the necessityhat conditions
precedent be clear, tldkstinction in terminology is an important an Iternative dispute resolution” means, by
definition, “A procedure for settling a dispubg means other than litigatian . .” Black’'s Law Dictionary(9th ed.
2009)



mandating thaPlaintiff “forever hold its peace” if it elestnot to seek an audi{Def. Obj. at

10.) Nestlé’sassertion that the Contracesldit provision is an “expressly” laiolt alternative
dispute resolution mechanism that unambiguously blocks the courthouse door is simply not
tenable. (Id. at 13.) As Nestlénotes in its brief, this cas®ncerns “sophisticated partie¢ld. at
20.) Had the partiesitended to make the audit provisiarmandatory alternative to litigation,
their intent would be unambiguous and clear on the face d@tméracts

Nestlé’s second objection is thereforgerruled.

3. Nestlé’sThird Objection

Nestlénextcontends that Judd&@itmanerroneously recommended the deoial
Defendant’s motion to dismiss as to Plaintiff's first two claibecaus&astman’skey
allegations™—that Nestléused bogusampetitiveprices to lower the resin pridéestiépaid
Eastman—is competitivelyspeculative.(Def. Obj. at 15-16.)

Federal Rulé3(a)(2) requires tha complaint provide “a shodnd plain statement of the
claim showing that the pleader is entitledabef.” As Defendant rightly notes, a plaintiff
cannot satisfy this burden by proffering “naked assertion[s]’ devoid of ‘fufdwtual
enhancements’ Igbal, 556 U.S. at 678quotingBell Atlantic Corp. v. Twomb)\650 U.S. 544,
557 (2007)). However, this does not mean that a claim must contain “desatieal f
allegations” to survive Rule 12(b)(6) motiorto dismiss Talley v. Brentwood Union Free Sch.
Dist., 08 Civ. 790, 2009VL 1797627, at *4 (E.D.N.Y. June 24, 2009). Rather, a plaintiff need
allege “only enough facts to state a claim to relief ihatausible on its face. Twombly 550
U.S. at 570.“A claim has facial plausibility when the pleadifactual content allows the court to
draw the reasonable inference that the defendant is liable for the misconduct’allggati 556

U.S. at 678see abo Anderson News LLP v. Am. Media, |680 F.3d 162, 182 (2d Cir. 2012)



(explaining that a complaint is plausible if it “allege[s] facts that would be suffimgrermit a
reasonable inference that the defendant has engaged in culpable conduct”)

Simply put, the Court disagrees wittestlés assertion thatastmars complaint is no
more than “rank speculation.’Déf.’'s Obj. at 15.) Plaintiff's action is founded upamter alia,
Defendant’sallegedinvocation of thesamecompetitiveprice for threestraightmonthsdespite
volatility in the marketas well as Defendantisiprobable claim that other companies were
offering to sell resirat or below index price. (Amend. Comfjff 18-19.)Eastman also reliemn
thedetermination®f the independent auditor, who found thegstiéhad quoted aampetitive
pricethat “didnot meet the contractual requiremetswhich is to say, it was a lowball figure in
the guise of a contractually definedmpetitiveprice (Amend. Compl27.) Construing the
facts in the light most favorable to Eastm#re Court concludesatPlaintiff has alleged
sufficient facts to surpass the relatively low bar seRble 12(b)(6). Eastmarhas alleged
sufficient facts to “unlock the doors of discoverydbal, 556 U.Sat6783

Nestléstresses that some Bastmars allegationsare madéupon information and
belief,” but this Court finds the use of this phrase less provocative than does Deferfgant. T
Second Circuit has underscorthat“pleading facts allegetipon information and badf’ where
the facts are peculiarly within the possession and control of the defendant . . . oheHmeieet
is based on factual information that makes the inference of culpability pldusipkrfectly
sufficient tosatisfy Rule 8(a)(2) ansurvivea Rulel2(b)(6) motion.Arista Records, LLC v.

Doe 3 604 F.3d 110, 120 (2d Cir. 2010).

% Defendant seems to urge this Court to apply a more stringent pletatidgus! in cases involving business
contracts. Defendant cites no authority for such a general propoaitidihe Court is aware of none.
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4, Nestlé’s Fourth Objection
Nestlé’s fourth objection pertains solely to Eastman’s second causemf &tthort,
Nestlé contends thd{b]ecausethe Contracts allowed the parties to agree on a price and allowed
Nestlé to invoke aampetitiveprice, Nestlé cannot be liable for procuring an agreement by
‘threatening’ to invoke a competitive price.Déf.’s Obj.at19.)

Under New York’sUniform Commercial Codé'NYUCC”), “[e]very contract . . . within
this Act imposes an obligation of good faith in its performance,” meaning thi@actng parties
must deal with each other with “honesty in fact.” § 1-203; § 1-201é&8)also 511 W. 23rd
Owners Corp. v. Jennifer Realty C88 N.Y.2d 144 (2002)'In New York, all contracts imply a
covenant of good faith and fair dealing in the course of performané&’hile the duties of
good faith and fair dealing do not imply obligations inconsistéath other termsfahe
contractual relationship, they do encompass any promises which a reasoraiiarptre
position of the promisee would be justified in understanding were includeédat 153 (citation
omitted). A contracting party is perntéd to assume that her counterpart will not “do anything
which will have the effect of destroying or injuring the right of the other pgartgceive the
fruits of thecontract.” Id (citation omitted)see also Chase Manhattan Bank, N.A. v. Keystone
Distrib., Inc, 873 F. Supp. 808, 815 (S.D.N.Y. 199dx§laining thatno party to that contract
can do anything which will destroy or injure the right of another party tovedee benefits of
the contract.A party may be in breach of its implied duty of good faith and fair dealing eten if
is not in breach of its express contractual obligations”).

Nestlé is mistaketo characterie Eastman’s “threatening to invoke’ claim” as
“seek[ing] to impose an independent obligation” on Nestl¥ef.(s Obj. at 2Q) Nestlé is

correct, of coursahat “the Contracts allowed the parties to agree on a price and allowed Nestlé

10



to invoke a competitiverice.” (Def.’s Obj. at 19.) This, howeves besidehe point: Eastman
is not alleging that Nestlé pushed down Eastman’s price by invokimggetitiveprices” as
defined in the Contracts, but rather by invokoognpetitivepricesspecifically prohibited by the
Contracts’ Of coursenothing in the @ntracs permits one party to provide falsemisleading
information to the other in order to drive down monthtices, nor did the Contracts permit
Nestle to represent to Eastman that certain bids met the contractual definisompgtitive
price” when they did not. To the contrary, under the duty of good faith and fair dealing,
Eastman had the right to assume that Nestlé would not fabrarateettiveprices in order to
cajole Eastman into lowering its price for resin.

Moreover, as Judge Pitman points out in his Report, “Nestlé does not—and caiteot—
to any case where, as here, parties already bound to a contract, especialgarasupply
agreement between merchants, were free to misrepresent their compliante wahtract as
they performed.” Report at 1Y. The economic duress cases cligiNestlé simply miss the
mark. SeeDef.’s Obj. at 19-21.)

Construing the facts in the light most favorable to Eastih&wilows thatNestlé’s
allegedbehavior violated the duty of good faith and fair dealing. Therefore, Objection &ur h

no merit and is overruled.

* For instance, the Contracts defir@dmpetitive Price” as not includiniter alia, “volume rebates” or “non
contract incentives.” (Contract One at § 5.3(c); Contract Two at § 6.2(opever, Nestlé nonetheless allegedly
rolled rebates into the Competitive Price it quoted Eastman, irasemtion of the Contracts. (Amend. Compl. at
27).

® Judge Pitman quite rightly notes the “absurd]ity]” of the notion that/Blés entitled under the Contracts to make
up false Competitive Prices as long as Eastman never invoked the Coumtudttsiovision. (Report at 189).
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II. Conclusion

For theforegoingreasonsthis Court adopts Magistrate Judge Pitman’s Report in its
entirety.

Defendant’s motion to dismigBk. No. 27)is GRANTED in part and DENIED in part.
That motion is granted to the extent tRédintiff's third cause of action based on Nestlé’s failure
to place orders for PS 2800 in January 2011 is dismissed. The motion is denied with respect to
the first and second causes of action.

SO ORDERED.

Dated:New York, New York
September 28012

s

J. PAUL om KEN
United States District Judge
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