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06 Cr. 771, 11 Civ. 2687 (PAC)
- against - X OPINION & ORDER

THE UNITED STATESOF AMERICA,
Respondent.

HONORABLE PAUL A. CROTTY, United State3istrict Judge:

Defendant George Bing Tonks (Tonks) petis under 28 U.S.C. 2255 to vacate, set
aside or correct his sentence, claimimgffective assistance of counsel.

On November 27, 2007, Tonks pled guilty purgua a written plea agreement, dated
June 18, 2007. The plea agreement stated “defendantt file a direct appeal, nor litigate
under Title 28, United States Code, Section 225%&ny sentence within or below the Stipulated
Guidelines Range [of] . . . 108 to 135 months.” When the plea was taken, the Court
specifically called this waiver provision tamks’ attention. (Nov. 27, 2007 Tr. at 10:15-22.)
Tonks said in open Court, while undetlgahat he understood this waiver. (&t.10:22.)
Tonks was sentenced within the Guidelines Range to 115 months.

Notwithstanding his waiver, Tonks appealed aaised the same scandalous grounds he

raised before he voluntarily pled guilty. Thec8ed Circuit affirmed ts conviction. _U.S. v.

Catalano, et gl372 Fed. App’x 168, 170, 2010 WL 15590672 (2d Cir. 2010). Tonks’ 2255
petition returns to his scandal mongering, makestme allegations, but now claims ineffective

assistance of counsel. He contends hlagtdefense counsel properly and competently
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investigated his scandalous glions, somehow Tonks would rave been forced to plead
guilty.

Tonks claims three types of ineffectivese(1) failure to imestigate, subpoena,
challenge, object or appeal issurelating to a claim of ougaous government conduct that he
raised before the Court prior has guilty plea (Mot. at 7.), anfdilure to request a competency
hearing (id); (2) failure to investigateshallenge, object or appdak allegedly involuntary plea
(id. at 10.); and (3) failure to challenge viative prosecution anddud upon the Court (icht
14.).

Tonks’ petition is DENIED. Tonks voluntariggreed to waive his right to collaterally
attack his sentence and that waiver is enforceable. Further, the claims of ineffective trial and
appellate counsel are without merit.

BACKGROUND

A. Tonks’ Plea Agreement and Guilty Plea

On September 11, 2006, Tonks and his co-dostsps were chargkin a two-count
indictment with wire fraud consgicy and a wire fraud scheme vithich Tonks solicited interest
from people who wanted to appear in adulivies. (Criminal Indictment, Dkt 23; PSR {1 43,
47-48.) When people responded to the advertisenirey were solicited for “advance fees” for
various costs such as screestiteg, AIDS testing, and studio spad®SR | 14, 65.) Needless to
say, the money went to Tonks, and when victhalted, they were solicited for more money.
(1d.)

On November 27, 2007 Tonks pled guiltyGounts One (conspiracy to commit wire
fraud, in violation of 18 U.S.C. § 1349) and Tyvare fraud, in violdion of 18 U.S.C. § 1343),

pursuant to a plea agreement dated June 18, ZB@&/t Opp. Ex. A at 1.) The plea agreement
2



stipulated a Guidelines sentencing rang&@8 to 135 months’ imprisonment, which Tonks
agreed was reasonable in light ofta# 18 U.S.C. 8§ 3553(a) factors. (&.3-5.) In addition,
the Plea Agreement stated that:
[T]he defendant will not file a direetppeal, nor litigate under Title 28, United
States Code, Section 2255 and/or $&c#241, any sentence within or below the
Stipulated Guidelines Range set forth above (108 to 135 months) . . . .
At the plea session, Tonks, under oath, said denstood the indictmentsharges, appreciated
the consequences of a plea of guilty ang satisfied with his counsel’s advice and
representation. (Nov. 27, 2007 Tr4at0-22.) Further, Tonksaid he had read the plea
agreement, discussed it with counseld understood its parameters. @d8:11 to 9:3.) The
Court specifically addissed the waiver of appeal azadlateral attack provision. (It 10:15-
21.) Tonks stated what his criminal conduct was:
From August 2001 to, | would say, June20D6, | agreed with others to operate a
business geared towards individuals seekingleypment in the adult film industry. We
began to defraud those individuals by seeknmamney from them to participate in films.
As part of the conspiracyplaced ads in newspapesound the country, soliciting
individuals to work in thedult film industry. | also pickd up money that was wired
through Western Union to Manhattan.
(Id. at 12:16-24.) In response to further questidmgks said he knew the wire transfers were
coming from out of state, into New York Staéed he acknowledged tha¢ knew what he was
doing was wrong. _(Idat 13 to 14:6.)
On May 6, 2008, the Court sentenced Tonks withenguidelines range set forth in the

plea agreement to 115 months’ imprisonment on GoOmie and Two to run concurrently. (Dkt.

No. 66, Criminal Judgment, dated May 8, 2008.)



B. Tonks’ Claims of Outrageous Government Misconduct

After the plea agreement was preparedune 2007 but prior to pleading guilty in
November 2007, Tonks contended that he wetimized by truly scandalous government
misbehavior which led to his indictment. The gHidons were articulated in two letters to the
Court, dated October 9 and October 22, 2007. The core of tlseletters is that a federal
agent named Brian Hamoui or Brian Hamway hasexual relationship with Tonks and induced
Tonks to participate in illegal &ecities unrelated to the crimesaiged in the indictment. Tonks
further asserted that Assistant U.S. Attor(f&8yJSA”) Brett Williams, a prosecutor previously
assigned to the case, enterexhks’ office in the Empire Statuilding and used his computer
on several occasions. Tonks met with both thestasi U.S. Attorneys assigned to the criminal
matter to discuss his allegations osbehavior. (Nov. 14, 2007 Tr. 4:25 to 5:4.)

At the October 25, 2007 hearing, the Conduired further about these allegations.
Tonks’ counsel reported that Tonks had passpdlygraph test, and that he would like the
Government to continue its investigatiof©ct. 25, 2007 Tr. 3:19-22; 4:3-6.) The Court
adjourned the plea scheduled for that day arettéd Tonks’ counsel ubmit a detailed report
regarding the allegations toelfovernment, which would then conduct an investigation.atld.
11:7-12.) Atthe same proceeding, Tonks withdhéswequest for new counsel, which had been
the subject of two letters the Court, dated October 14, 200tiasaid he was satisfied with
counsel’s representation. (lak 3:2-8; 11:13-20; 15:22 to 16:10.)

On November 2, 2007, defense counsel preid written submission which simply
repeated Tonks’ allegations ofitrageous government miscontjumut offered no proof of
Tonks’ claims. On November 9, 2007, the Goweent stated that it had conducted a computer

search and certified that Hamaari Hamway was neither a fedel@av enforcement agent nor an

4



employee of the New York Police Departmemi{PD”). The report also certified that AUSA
Williams had never been in contact with Tonks and had never gone to his office in the Empire
State Building. On November 14, 2007, the Cewdluated the Government’s submissions, and
finding that Tonks offered no proof beyond repetitof his allegations, determined that there
was no basis for a hearing prior t@eptance of the plea agreement. (See. 14, 2007 Tr. at
5:20-25; 6:1-13.) Two weeks later, Tonks pledtgypursuant to the agreement he had signed.
C. Tonks’ Direct Appeal

On May 13, 2008, Tonks appealed his conviction. (Se€t Opp. Ex. B at 4.) Tonks’

first assigned counsel filed an Anders v. Califor@i@6 U.S. 738 (1967), brief and requested
permission to withdraw. Th®econd Circuit found the Andepsief insufficient because it
“lacks any discussion of the valigiof Appellant’s appellate wagr provision and guilty plea in
light of Appellant’s allegations in theealed proceeding regarding improper government
conduct.” Appellate counsel wasetited to file a supplemental Anddmsef to address (in
addition to any other) “allegatiorm the voluntary and knowing natuof the appellate waiver
provision and the guilty plea.”_(lét 6-7 of 16.) Assigned apfse counsel complied with the

Court’s directions and filed a revised Andergef. She moved for permission to withdraw, and

the Government moved to dismiss,in the alternative, for summary affirmance. The Court
denied the motions. The Court “determined ti@i-frivolous issues exist for appeal.” It
relieved appellate counsel and appointed namsel. New counsel wasdered to brief, in
addition to any other appropriassue, “whether the districbart abused its discretion by not
ordering a competency hearing before atingpAppellant’s plea agement and allowing

Appellant to pleadyuilty.” (Id. at 10 of 16.)



Tonks raised three issues on appeal: (@)diktrict court should have ordered an
evidentiary hearing with respieto the allegation of outragas government misconduct; (2) the
district court should have conducted a competency hearing; (3) counsel was ineffective for

failing to investigate and present mitigatingdance at sentencing. U.S. v. Catalano eBaR

Fed. App’x 168, 169 (2d Cir. 2010).

With respect to the first claim, the Second Circuit held that Tonks’ “unconditional guilty
plea precludes his claim of ougeous government conduct.” Id.onks’ voluntary guilty plea,
with his specific allocution as to all of the elemts of the crimes charged in the indictment, was
an unconditional waiver of all @llenges to the prosecution. &t.169-70. With respect to the
second issue, the Court determined that theictigidge was in the best position to decide
Tonks’ competence. The District Court “hadsimrtage of opportunities . . . to observe Tonks
and arrive at an informed assessment that Taalsscompetent to plead and be sentenced.” 1d.
at 170. Included in these opportunities were Tonks’ numerousetetiers that he sent to the
Court raising the allegations of outrageous misconduct. Tonks followed the same letter writing
practices with the Second Circuit. He speaifiy raised the issues of outrageous misconduct,
and further claimed that if the charges weretnat, then he was delusional and not competent to
plead guilty. While Tonks’ claims are both bizeand perverse, there is no doubt as to his
competence, as the Circuit Court affirmed.

DISCUSSION

Tonks’ Section 2255 petition faces a heavydeum, as “a collateralttack on a final
judgment in a federal criminal case is generally available under § 2255 only for a constitutional

error, a lack of jurisdiction in thsentencing court, or an errorlafv or fact that constitutes ‘a



fundamental defect which inherently result&iinomplete miscarriage of justice.” Cuoco v.
United States208 F.3d 27, 30 (2d Cir. 2000) (citation omitted).
A. Validity of the Sentercing Agreement and Waiver

With limited exceptions, knowing and volungawaivers of the right to appeal or

collaterally attack one’s sentence aalid and enforceable. See, g@arcia-Santos v. United

States273 F.3d 506, 509 (2d Cir. 2001). €ge limited exceptions are:

[w]hen the waiver was not made kniogyly and voluntarily, and competently,
when the sentence was imposed basedaatitutionally impermissible factors,
such as ethnic, racial or other prated biases, when the government breached
the plea agreement, or when the sentencburt failed to enunciate any rationale
for the defendant’s sentence.

United States v. Gomez-Per@45 F.3d 315, 319 (2d Cir. 2000) (citations omitted).

A defendant's Section 2255-waiver is knogvand voluntary where the defendant “fully
understood the consequences of the waiver,” anddgision was not “thgroduct of actual or
threatened physical harm, mental coercion ce@ring the defendant's will, or the defendant's

sheer inability to weigh his optiomationally.” Lindsy v. United StateNo. 04 Civ. 7985

(KMW), 2007 WL 4562927, at *2 (S.D.N.X2007) (citing_United States v. Rogu¥1 F.3d

118, 122 (2d Cir. 2005)). One consideration is whetthe court pointed tthe specific rights to

be waived._Sebnited States v. Read§2 F.3d 551, 557 (2d Cir. 1996).

Where the record reveals that the waiwas knowing and voluntargnd if there is no

merit to the ineffective assistance clatime waiver should be enforced. Sdmited States v.

Monzon 359 F.3d 110, 115, and 119 (2d Cir. 2004). During the plea allocution, Tonks stated
that he read the plea agreement, revieivedth counsel, fully understood its terms, and
voluntarily pled guilty. (Nov. 27, 2007¥r. at 8:16 to 9:3.) He #&hthat the plea was not the

product of threat or coercion, bather was voluntary. Whexsked whether Tonks understood
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that by agreeing to the waivprovision he was “restricting ] rights to appeal,” Tonks
responded, “Yes.” (ldat 10:22.) Tonks offers no egplation for why the Court should
disregard this express waiver. The Court istledtto rely on Tonks’ statements regarding his

understanding of the waiver provision. 3édted States v. Hernandez42 F.3d 110, 112-13

(2d Cir. 2011). The Court finds that Tohkg&iver bars the instant petition. Skeena v. United

StatesNo. 98 Civ. 7970 (PKL), 1999 WL 767420, at *3 (S.D.N.Y. Sept. 28, 1999).
B. Tonks’ Ineffective Assisaince of Counsel Claims

To overcome a valid waiver, Tonks must shbat he received ineffective assistance of
counsel fn connection with the negotiation and execution of the agreement containing the
waiver.” Lindsey 2007 WL 4562927, at *2 (emphasis in an@). The petitioner must also
show both “(1) that counsel made errors swss that defendant was deprived of reasonably
competent representation and (2) that coundelffigient performance prejudiced the defense.”

Hernandez v. United State02 F.3d 486, 488 (2d Cir. 2000) (citing Strickland v. Washington

466 U.S. 668, 687-88, 693-94 (1984)). In assegbiadirst factor, a court must adopt the
“strong presumption that counsel’s condudisfavithin the widerange of reasonable

professional assistance.” Strickladé6 U.S. at 689. As to the second factor, a petitioner must
show that “there is a reasonable probabitityt, but for counsel’s unprofessional errors, the
result . . . would have been different.” &t.694. Where “the moticand the files and records of
the case conclusively show thihe prisoner is entitled two relief,” Section 2255 does not

require any ineffective assistance ofinsel hearing. 28 U.S.C. § 2255(b); atsmDalli v.

United States491 F.2d 758, 760-61 (2d Cir. 1974).



1. Defense Counsel’s Failure to Investigatinks’ Outrageous Government Conduct Claim

UnderStrickland defense counsel has a duty “to mad&sonable investigations . . . ."
466 U.S. 668, 691 (1984). The law does not, h@arne\compel defense counsel to investigate

comprehensively every lead or possible defense .. .." Grenier v, WEIl$.3d 305, 321 (2d

Cir. 2005). Where “certain investigons would be fruitless or em harmful,” “counsel’s failure
to pursue those investigatis may not later be chatiged as unreasonable.”. Id

Tonks alleges that government agents sexuattyried him and that thtorture led to his
indictment. He disclosed thideéao his counsel, but they failéd properly investigate. Based
on this, Tonks claims that defense counsel d)ndit investigate unspdied, “crucial available
evidence”; (2) failed to request a competencyingdi.e., if the chargelse made were not true,
he must have been delusional) (3) failed to challenge the fact that documents submitted by the
Government were “unsworn hearsay assertiofdy;inserted their personal views regarding the
Government’s investigation of Tonks’ claims; (5) failed to subpoena allegedly recorded
telephone conversations made bynk®to support his claim; (@lid not interview “six viable
witnesses”; (7) did not submit ymecified “pertinent evidencegnd (8) neglected to take
statements of eight other “viablWwitnesses.” (Mot. 7-8.)

There is absolutely no suppdotr any of these charges. While Tonks makes a perverse
offer of proof concerning the prae parts of the alledgperpetrators, he faite explain how the
perversion he describes is rethte his counsel’s conduct or lhis voluntary plea of guilty to
Counts 1 and 2. The allegations of his contentibith could be verified turned out to be not
so. After an investigation, the Government fiedi that Brian Hamway or Hamoui was not a
government law enforcement agent. As to AUSA Williams, Tonks’ charges were completely

lacking in specificity, and Williams denied haviagy contact with Tonks or being in the Empire
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State Building. At present, as before, TonKséfsils to bring forward any evidence to support
his contention that additionaivestigation by his counsel wouldve resulted in a different

outcome._Se#locombe v. United StateR005 WL 730566, at *3 (S.D.N.Y. 2005).

Further, counsel was not deficient in repréisgnTonks. Counsel reported the results of
Tonks’ polygraph test and demanded that theddinitates Attorney’s Office continue its
investigation of Tonks’ allegations. The pleaheg was adjourned so that the Government
could investigat¢he allegations(Oct. 25, 2007 Tr. at 3, 6-7.)

2. Defense Counsel’s Failure to Request a Competency Hearing

After claiming that his allegations of ougr@ous government misconduct were SO serious
that counsel was ineffective for not investigating them, Tonks shifts gears and asserts the
allegations are so “outlandish” that he must belddional.” (D. Mot. a7.) And if “delusional,”
Tonks claims that counsel should have demamrdeampetency hearing; and was deficient for
failing to do so. (1d. These ludicrous charges can facebetter than they did when Tonks
raised them on appeal. light of numerous prgefilings in the Second Circuit, that Court
directed appellate counsel to brief whettiee district courshould have conducted a
competency hearing before accepting the pleaeaggat. (Gov. Opp. Br. Ex. B page 9 of 16.)
The Second Circuit rejected the argument andréjected as well in th 2255 petition._U.S. v.
Catalano et al.372 Fed. App’x at 170.

3. Trial and Appellate Counsel’s Failures Concerning the Plea Agreement

Tonks claims that his counsel was ineffective in failing to challéing@lea agreement,
both its negotiation and in failing thallenge it on appeal. (Mot. &) Tonks contends that had
counsel conducted a proper investigatiothef outrageous government misconduct, he would

not have signed the plea agreement. Thisagtless because counsefact pursued Tonks’
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government misconduct claim prior to the pteaceeding. While the misconduct issue was
being pursued, Tonks withdrews written requests, dat€ttober 14, 2007, that his trial
counsel be relieved. Furthemiks repeatedly assured the Cdbat he was satisfied with his
counsels’ representation, which further undesmsihis claim that counsel did not perform
acceptably. (Oct. 25, 2007 Tr.Ht; Nov. 27, 2007 Tr. at 4.)

Finally, Tonks cannot satisfy the second prong of Stricklarmldemonstrate prejudice, a
petitioner “must proffer argledy credible evidence of prima facie case that, but for counsel’s

improper advice, [he] would have” entertb@ opposite plea. Puglisi v. United Stat&&6 F.3d

209, 215 (2d Cir. 2009). The bald statement thapttitioner would have accepted or declined
a plea had it not been for counseldvice alone will not suffice. lét 216. Tonks still fails to
identify any evidence or proof of his claims. Tdlesence of any proof in this case and the ample
evidence supporting Tonks’ guilt, (sé&-cv-02687-PAC, Dkt. No. 23 (the Criminal

Indictment)) (including Tonks’ adresion of the factual allegatiomsthe indictment), confirm

the lack of prejudice.

4. Claims of Vindictive Prosecution

Tonks claims that his trial counsel was ieetive for failing to challenge “malicious” or
“vindictive” prosecution by the Government. (Mot. at 14). To succeed on a vindictive
prosecution claim, a defendant ma#iege that the prosecution was in retribution for the exercise

of a legal right._See, e,dJnited States v. Whit®72 F.2d 16, 19 (2d Cir. 1992) (citations

omitted). The record does not support a claimindictive prosecution as charges against Tonks

preceded his claim of outrageous government conduct. Accordingly, the argument that Tonks’
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counsel somechow performed unreasonably in omitting to bring such a claim, or that he was
prejudiced for such omission, is without merit.'

CONCLUSION

For the reasons above, Tonks” Section 2255 petition for relief is DENIED. Since Tonks
has not made a substantial showing of the denial of a constitutional right, a certificate of
appealability will not issue. 28 U.S.C. § 2253. The Court certifies pursuant to 28 U.S.C. §
1915(a)(3) that any appeal from this order would not be taken in good faith. See Coppedge v.
United States, 369 U.S. 438 (1962). The Clerk of Court is directed to enter judgment and
terminate this case.

Dated: New York, New York
October f#, 2012 SO ORDERED

SVt

PAUL A. CROTTY {
United States District Judge

Copy Mailed To:

George Bing Tonks

Reg# 09650-425

Federal Correctional Institution - Jesup
Federal Satellite Low

2680 301 South

Jesup, GA 31599

' Tonks makes reference to another indictment against him in the Northern District of Iowa but does not specify its
relevance to his case before this Court or how his attorney’s conduct in this case was constitutionally deficient. In
Uniied States v. Tonks, Cr-07-86-LRR (N.D. lowa), Tonks was sentenced on November 25, 2008, after his sentence

in the instant case. Tonks cannot show that any constitutional ineffectiveness arising from the Iowa proceedings
affected his sentence before this Court.
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