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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

________________________________________________________________________ X
O’KENE WHITE, ;
Petitioner, : 11CV 2696(HB)
: 08CR 360(HB)
- against- :
: OPINION & ORDER
UNITED STATES OF AMERICA, :
Respondent. :
________________________________________________________________________ X

Hon. Harold Baer, Jr., District Judge™

On April 14, 2011, O’Kene White (“Petitionerproceeding pro se, fitethis petition for
a writ of habeas corpus pursuant to 28 U.S.2255 to vacate, set aside, or correct his sentence.
Petitioner claims that: (1) his Hobbs Act casecpaaled in violation of the Tenth Amendment to
the U.S. Constitution because there was insuffi@eidence to support federal jurisdiction; (2)
his due process rights were violated by @mernment’s failure to introduce matching DNA
evidence at trial; (3) he was unfgiprejudiced as a result of an amendment to and variance from
the Indictment at trial; (4) biconviction was based on heargathout an opportunity for cross
examination; and (5) his convioti violated his Sixth Amendment right to effective assistance of
counsel at trial and on appeal. For thikofeing reasons, this petition is DENIED.

l.  BACKGROUND?

Petitioner was arrested on the nightvdrch 6, 2008, in connection with a home-
invasion robbery. Petitioner invaded the home addaarie Hill and Stacy Roberts in search of
money and marijuana connected to Christota@guharson, Roberts’s longtime boyfriend. The
government, in order to prove affeet on interstate commerce, @lRoberts to testify at trial
that Farquharson sold both “rdgr’” and “Arizona” marijuanaDEA Agent Craig Phildius also
testified that the marijuana described was notwgrin New York and was usually shipped from

Arizona or Mexico. Petitioner was convictld a jury on October 21, 2008. He was found guilty

! Renée Welker, a second-year studeitew York Law School and a Fall 20iritern in my Chambers, provided
substantial assistance in researching and drafting this opinion.

% The following facts are taken from the record at trial.
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on four counts: (1) conspiracy to commit aldbs Act robbery in vialtion of 18 U.S.C. §
1951(a)—(b)(1); (2) attempt to commit a Hobbg Aabbery in violatiorof 18 U.S.C. § 1951(a)—
(b)(1); (3) attempted possession of marijuana witbnnto distribute irviolation of 18 U.S.C. 8
2 and 21 U.S.C. § 846; and (4) using or dagya firearm duringrd in relation to, and
possessing a firearm in furtherance of, a crim@aé&nce or a narcotics trafficking crime in
violation of 18 U.S.C. § 2 and 18.S.C. 8§ 924(c)(1)(A)(ii)—(iii).See United States v. Scdib.
08 Cr. 360(HB), 2009 WL 36548, at *1 (S.D.N.YnJd, 2009). The Court sentenced Petitioner
to an aggregate term of 156 months’ imprisoninenbe followed by three years’ supervised
release, and a mandatory $400 special assesshesdt.in Cr. Case, Jan. 29, 2009. The Second
Circuit affirmed Petitioner’s conviction on April 14, 2010nited States v. Whit872 F. App’x
115 (2d Cir. 2010). Petitioner filed this motionvacate, set aside, or correct his sentence on
April 12, 2011, and filed an amendment to his petition on August 8,2011.
[I. DISCUSSION

A petition brought pursuant to § 2255 maydgoanted only where: “1) the sentence was
imposed in violation of the Cofisution or laws ofthe United States; 2) the court was without
jurisdiction to impose the sentence; or 3) thetesece was in excess of the maximum authorized
by law, or is otherwise sudgt to collateral attackWoodard v. United Statello. 04 Civ. 9695,
2005 U.S. Dist. LEXIS 26802, at *6 (S.D.N.Y. Nov. 7, 2005) (citiogpnson v. United States
313 F.3d 815, 817 (2d Cir. 2002%ge als@®8 U.S.C. § 2255.

A. Petitioner's Hobbs Act, Due Process, Vasance from Indictment, and Confrontation
Clause Claims are Disnssed for Failure to Appeal

For claims raised in a habeas petition ttamtld have been raised on direct appeal, the
procedural default “may be overcome only whereghtitioner establishesther (1) ‘cause’ for
the failure to bring a direct appeal and ‘atfu@judice’ from the allged violations; or (2)
‘actual innocence.”Zhang v. United StateS06 F.3d 162, 166 (2d Cir. 2007). “To satisfy the
‘cause’ requirement, the petitianeust show circumstances extarto the petitioner, something
that cannot be fairlattributed to him.'ld. (internal quotation marks atted). Prejudice, in turn,
“consists of ‘actual and substaltdisadvantage, infecting [the defendant’s] entire trial with
error of constitutional dimensionsBuczek v. Constructive Statutory Trust Depository Trust

3 Petitioner requested the Court’s leave to amend his petition. Notwithstanding the fact that leave was never granted,
I will consider Petitioner’'s expanded ineffective assistance claims along with the isgireslprset forth in his §
2255 petition.



Corp., No. 10-CV-382 MAT, 2011 WL 4549206, & (W.D.N.Y. Sept. 29, 2011) (quoting
United States v. Fragyt56 U.S. 152, 170 (1982)).

Petitioner fails to state a cause for his failireaise on direct appeal his first four
claims? Additionally, his showings afrejudice are insufficienPetitioner argues that the
federal court lacked jurisdiction because thielence at trial was insufficient to prove the
interstate commerce elementaoHobbs Act robbery. Petitionesserts prejudice has resulted
from this insufficiency, stating that “[tjheootravening of jurisdictin was clearly to expose
[him] to harsher penalty . . . .” Pet'r's Br. 8. Despite the fact that Petitioner may have been
exposed to a harsher penalty in federal courtalgament does not rise to the level of prejudice
needed to overcome the procedural BaeFrady, 456 U.S. at 170 (holding that a petitioner
must show “not merely thateherrors at his trial creategassibilityof prejudice, but that they
worked to hisactualand substantial disadvantage, itifieg his entire trial with error of
constitutional dimensions.”).

Petitioner claims that his due process rigitse violated because the Government failed
to introduce matching DNA evidence at trial andyikrly, that he was prejudiced by a wrongful
conviction because of a lack of inciimating DNA evidence. Petitioner states:

[T]he prosecution revealed to the jury that the government obtained DNA samples
from the Petitioner and . . . swabs of DNA profiles were taken from the scene of
the crime. Because the DNA profile didt match the Petitioner the government
circumvented that avenue of evidengeely on circumstantial and hearsay

evidence to reach a conviction.

Pet'r's Br. 29. Petitioner relies diharvey v. Horan285 F.3d 298 (4th Cir. 2002), which states
that DNA tests “have rendered it literallygsible to confirm guilt or innocence beyond any

guestion whatsoever . . .I1d. at 305. Contrary to Petither’s interpretation, thidarveycourt

* Petitioner argues that “[a]lthough [an] argument not raised on appeal is generally deemed abandoned, Rule 2 gives
[the] court of appeals discretion to overlook such failifregnifest injustice would otherwise result.” Pet'r's Am.

Br. 5-6. Rule 2 of the Federal Rules of Appellate Procedpplies only to the apfse court’s review of a

defendant’s direct appeal. Applying Rule 2 in this casel@veliminate the line betwedhe two levels of judicial
review.See, e.gFrady, 456 U.S. at 165 (“[A]n errathat may justify reversal onmdict appeal wilhot necessarily

support a collateral attack on a final judgment. The regdsomarrowly limiting the grounds for collateral attack . .

. are well known and basic to our adversary sysibustice.” (internal quotation marks omitted)).

® Even if Petitioner’s claim was not procedurally bartdd,argument lacks merit. The jury found that the
“prosecution had made the requigg minimisshowing of a nexus to interstate commer&e6tt 2009 WL 36548,

at *5.The testimony by Phildius and Roberts, relied on by the jury to prove that the marijuana originated outside
New York, was sufficient to estalitighe interstate commerce elemédt.at *6.

3



did not claim that a lack of DNA evidence nssarily proves a defendant’s innocence or that
there could not be guilt beyondeasonable doubt. The court stated simply that DNA has the
ability to exoneratahose wrongfully convicted in the cext of one’s “right of access to DNA
evidence post-conviction3ee idat 306;see alsdist. Attorney’s Office for Third Judicial Dist.
v. Osborne129 S. Ct. 2308, 2316 (2009) (“DNA testing alone does not always resolve a case.
Where there is enough other incriminating evide and an explanation for the DNA result,
science alone cannot prove a prisoimnocent.”). At trial, the jty found the totality of evidence
sufficient to convict Petitionenotwithstanding theakk of incriminating DNA evidence. Due to
Petitioner’s misinterpration of the value thelarveycourt assigned to DNA evidence, he has
not shown that his due process rights waotated or that there was prejudice.

Petitioner next asserts ththe Government amended hislictment during trial “causing
variance between the indictment and the prodfiat” Pet'r's Br. 15. Two standards exist for
proving either a “constructive amendment” to or “variance” from the Indictment:

An amendmenof the indictment occurs when the charging terms of the
indictment are altered, eithkterally or in effect, byprosecutor or court after the
grand jury has last passed upon thenvafianceoccurs when the charging terms
of the indictment are left unaltered, lthé evidence offered at trial proves facts
materially different from thasalleged in the indictment.

United States v. Frank56 F.3d 332, 339 n.5 (2d Cir. 1998) (quotihgted States v. Zingaro
858 F.2d 94, 98 (2d Cir. 1988)). The varianc@résent, “must have caused the defendant
‘substantial prejudice’ at triakh order to reverse a convictiodnited States v. McDermo@45
F.3d 133, 139 (2d. Cir. 2001) (quotibigited States v. Johanseést F.3d 347, 351 (2d Cir.
1995));see also United States v. Salmon&82 F.3d 608, 621-22 (2d Cir. 2003) (holding that
prejudice was not demonstrated “wherepleading and the progubstantially correspond,
where the variance is not of a character tbatdchave misled the defdant at the trial, and
where the variance is not such as to deprieeatttused of his right tee protected against
another prosecution for the same offense” (internal quotation marks omitted)).

Although Petitioner uses the terms “ameedti and “variance” interchangeably
throughout his brief, hisllagation that the evidence introducatdtrial was used to broaden the
indictment amounts to a variance rather taaramendment. Petitioner argues that the
Government introduced evidence of marijuamand in Farquharson’s possession the day after



the attempted robbery and that this evide was irrelevant and unduly prejudiéiget’r’s Br.

15-16. While he states that this evideriwas inflammatory or shockingit). at 17, he does not
otherwise provide evidence that he has suffered actual prejudice. Additionally, Petitioner does
not show that the variance either misled himiat or that he was denidds right of protection
against another prosecution for the same offénse.

Finally, Petitioner claims that his Sixth An@ment rights were violated when “hearsay
evidence was admitted in court and Petitiones d@anied confrontation of the witness whose
evidence was used against him in court.” Pet’r’'s Br. 2. This evidence was admitted over
Petitioner’s objection, and the Sixth Amendmelaim was later dismissed as a ground for
acquittal or a new triaee Scot2009 WL 36548, at *4 n.4 (“White’s argument that Ms.
Roberts’ testimony was barred..is without merit because Mfarquharson’s statements to her
were not ‘testimonial’ in nature. There waseawdence that Mr. Farquharson had any awareness
or expectation that [his] statements might I&eused at trial.” (irtrnal citation and quotation
marks omitted)). On appeal, Petitioner argued that this evidence should have been excluded
because the probative value was otgived by the danger of unfair prejudftEurther,

Petitioner did not raise the Sixth Aamdment claim on direct appeal.

Due to Petitioner’s failure to show cause and prejudice from not raising the above

issues on direct appeal, his request fbefras to these claims is denied.
B. Ineffective Assistance of Consel Claims are Dismisset
To state a claim for ineffectvassistance of counsel, Petitioner must show that (1) his

® On March 7, 2008, Farquharson was pulled over by the police for not wearing a seatbelt. Trial Tr. 48¥eFhe off
found approximately 6.6 pounds of marijuanatom back seat of his car and in the trudkat 488, 490, 493, 497.

" To the extent Petitioner questions the admissibility of this evidence, any such claim is barred by the mandate rule.
See White372 F. App’x at 117 (upholding the admission of this eviderseg)alsdrick Man Mui v. United States

614 F.3d 50, 53 (2d Cir. 2010) (“The mandate rule prsveslitigation . . . not only of matters expressly decided

by the appellate court, but also precludes re-litigatiassafes impliedly resolved by the appellate court’s

mandate.”).

8 As with the admissibility of the evidence described by Petitioner as a variance from the Indictment, a challenge to
the admissibility of this testimony is also barred by the mandateSeéeWhite372 F. App’x at 116—17 (upholding
this Court’s admission of the witness testimony).

° A claim for ineffective assistance of counsel is dase the Sixth Amendment&atement that a criminal
defendant “shall enjoy the right . . . to have the assis@inoeunsel,” U.S. Const. and. VI, and a line of U.S.
Supreme Court cases requirieifectiveassistance of couns8&ee e.g, McMann v. Richardsqr897 U.S. 759, 771
n.14 (1970).



counsel’s representation fellélmw an objective standard rfasonableness” measured “under
prevailing professional norms” and (2) “thereaiseasonable probability that, but for counsel's
unprofessional errors, the result of gfreceeding would have been differersttickland v.
Washington466 U.S. 668, 688, 694 (1984). In analyzing tiiaim, the Court “must indulge a
strong presumption that counsetd@nduct [fell] within the wideange of reasonable professional
assistance, bearing in mind that ‘[tjhere are tess ways to provide &fttive assistance in any
given case.”United States v. Aguirre912 F.2d 555, 560 (2d Cir. 1990) (quotigickland 466
U.S. at 689). Furthermore, “scrutiny of coursg@erformance must be highly deferential.”
Strickland 466 U.S. at 689. A collateral challenge ielaig ineffective assistance of counsel is
not subject to the procedural deffiarule that bars claims thabuld have been brought on direct
appealYick Man Mui v. United State614 F.3d 50, 54 (2d Cir. 2010) (precluding, however,
“new or repetitive claims based on the same gji@ge actions, or inactions” that are adjudicated
on direct appeal).

i.  Ineffective Assistare of Trial Counsel

Petitioner brings a claim for ineffective asarste of counsel against Martin Siegel, his
attorney before this Court, arguing that Sle@® refused to subpoena Farquharson, (2) failed to
argue sufficient authority to effectively challengéack of DNA evidence, and (3) refused to call
a DNA forensic expert to testify thhe DNA collected at the scene.

The first claim challenges counsel’s refusastitopoena Farquharson “as the only witness
that could [have] cooroberated [sic] Stacy Rtibénearsay testimony.” Pes Br. 30. Petitioner
argues that the failure to subpaeFarquharson denied him thght “under the Confrontation
Clause to confront his accuseld” However, Petitioner fails tmeet the exacting standards
underStrickland The record establishes that Farquharsomiwdact called as a witness for the
Government during trial; however, he exerdisgs Fifth Amendment right and refused to
testify. Trial Tr. 214. Counsel reasonably cowed that sending a second subpoena for
Farquharson to testify would be futile.

Petitioner’s second and third claims both tekm the DNA evidence presented at trial.
During trial, the Government called criminaligicia Harris from the New York County Office
of the Chief Medical Examiner to testify to th&R collected at the scene. Petitioner claims that
his trial counsel was ineffective because coufaldd to challenge the sufficiency of the DNA

evidence. This argument is without merit becaassthe record shows, trial counsel established,



through Harris’s cross-examination, that WA evidence introduced by the Government did
not match Petitioner. Trial Tr. 555-56. FurtheritiReer’'s claim that counsel failed to call a
DNA expert is also without merit due to the fttat the Court qualified Hes as “an expert in
the issue of DNA” who was able to testify thlaé DNA did not match Petitioner. Trial Tr. 547.
Petitioner does not provide an explanation of what value an additional expert could have
provided or, for that matter, how the failurenbatch the Petitioner's DNA would exonerate him.
It is therefore objectively reasonable for caeirte not have called a second expert.

il. Ineffective Assistanas Appellate Counsel

Petitioner additionally argues that appelled@nsel Van Hess was likewise ineffective
for failing to challenge the sufficiency of the evidence underlying his conviction. Claims of
ineffective assistance of appk counsel are governed by Bteicklandanalysis. The Supreme
Court has stated that appellatainsel “need not (and should nijse every nonfwiolous claim,
but rather may select from among thenoider to maximize the likelihood of success on
appeal.”"Smith v. Robbin®28 U.S. 259, 288 (2000). This clarevisits issues already
adjudicated by this Court that were raised in post-trial motswes Scoft2009 WL 36548, and it
is therefore reasonable for appellate couttsabt have raisethe challenge again.

jii.  Jury Instruction’

Petitioner alleges that both trial and apgelleounsel failed to challenge the jury
instruction at trial. P&’s Am. Br. 9-10. Petitioner unsuccdsiy argued on direct appeal that
the jury instruction was incorrect and cannot nmepackage that procedllyabarred claim as an
ineffective assistance of counsel clalBee Azzara v. United Staté®o. 02 CR 1446, 2011 WL
5025010, at *6 (S.D.N.Y. Oct. 20, 201 8c¢ott 2009 WL 36548, at *6.

iv. Conspiracy Claim

Petitioner is required to shatvat “any deficiencies in counsel’s performance must be

prejudicial to the defense . . .Strickland 466 U.S. at 692. Petitioner does not attempt to prove

191n Petitioner's amended petiti, he claims “actual innocence” to overcopnecedural bar® certain of his
ineffective assistance claims. Petitioners asserting actual innocence must:

present[] evidence of innocence so strong that a conmbtdave confidence in the outcome of the trial . . . .
[T]he evidence must establish sufficient doubt about his guilt . . . . [They] must show that it is more likely
than not that no reasonable juror would have found petitioner guilty.

Schlup v. Delp513 U.S. 298, 316, 317, 327 (1995). Here, Petitioner does not give any new evidence which could
cause me to question the outcome of the trial. 8fbeg, | reject his assertion of actual innocence.
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that his counsel’s failure to create a defense to thie conspiracy claim was anything more than a
strategic trial decision. J/d. at 681 (“"Because advéfcacy is an arl and not a science, and because the
adversary system requires deference to counsel’s informed decisions, strategic choices must be
respected in these circumstances if they are based on professional judgment.”), Petitioner merely
asserts that “[tThe government relied upon circumstantial evidence and preponderance of
evidence which is only supported by ‘possibility’ instead of “‘concrete’ evidence.” Pet’'r's Am.
Br. 12. In proving a conspiracy claim, the Supreime Court has stated that “[t]he agreement need
not be shown to have been explicit. It can instead be inferred from the facts and circumstances of
the case.” lannelli v. United States, 420 U.S. 770, 778 n.10 (1975). Similarly, as stated above,
appellate counsel may select from among nonfrivolous claims in order to maximize the
likelihood of success on appeal. Smirh, 528 11.8, at 288, Plaintiff fails to show that the decisions

made by his counsel fell below an objective standard of reasonableness, or that, but for counsels’
errors, his result would have been different.

Petitioner’s ineffective assistance claims are denied.

HI. CONCLUSION
For the reasons set forth above, the petition for writ of habeas corpus is DENIED. The
Court certifies, pursuant to 28 U.S.C. § 1915(a)(3), that any appeal from this Order would not be
taken in good faith, and therefore in forma pauperis status is denied for the purpose of an appeal.
See Coppedge v. United States, 369 U.S. 438, 444-45 (1962). As the petition makes no

substantial showing of a denial of a constitutional right, a certificate of appealability will not
issue. 28 U.S8.C, § 2253,

SO ORDERED,

Date: é { V\

New York, Néw York HAROLD BAER,JR.
United States District Judge




