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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

YULIA TYMOSHENKO, SCOTT SNIZEK,
CHRISTY GREGORY RULLIS, and JOHN
DOES 1through 500n Behalf of iemselves
and All Thosesimilarly Situated

Plaintiffs, 11.CV-2794 (KMW)
OPINION AND ORDER

-against
DMYTRO FIRTASH, et al.,

Defendants.

KIMBA M. WOOD, District Judge

The Second Amended Compla{BAC”) in this actionalleges that several Ukrainian
defendants, led by businessntamytro Firtashfinanceda domestic raketeering enterpridghe
“U.S. Enterprise”) conducted primarily by defendant United States citea@hsorporations.
Plaintiff Yulia Tymoshenko ishe famer Prime Minister of Ukrainand a longstanding critic of
Firtash’senergy company, RosUkrEner&®UE”). Money laundered by the U.Snt€rprise
was allegedly usetb finance Tymoshenko’s “persecution” in Ukraine,retaliation for her
hostility to RUE while in office Faintiffs Scott Snizek and Christy Gregory Rullseanwhile,
are former emplgees ofseveralddefendant U.S. corporatiotisatallegedlyparticipatedn the
U.S. Enterprise According to the SAC, those corporations failed to prowidgesand other
benefitspromised to Snizek and Rullithe SAC claims that the defendahtonduct violated
the Racketeer Influenced and Corrupt Organizations Act (“RICT3')J.S.C. 88 1961-1968,

andstatefraud law
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Seveal defendant U.S. corporations and citizen€MZ Ventures, LLC (“CMZ") the
Dynamic Group (“Dynamic’)Barbara Ann Holdings, LLCYulcan Properties, Inc. (“Vulcan”)
Paul Manafortand Brad Zacksofcollectively, the “Moving Defendants”) — have moved to
dismissthe SAC with prejudice pursuant to Federal Rules of Civil Procedure(2pénd
12(b)(6)! For the reasons set forth below, the Court GRANTS the mdtiadismisshe SAG
butwith leave for Plaintiffs to amend
. BACKGROUND

A. The Amended Complaint

On December 12011, Tymoshenko filed the Amended Complaint (“AfD"}his action
on behalf of herself, unnamé&armermembers of her administration, and all those similarly
situated Seg[Dkt. No. 23]. The Court’s opinion ilymoshenko v. FirtagiNo. 11.CV-2794,
2013 WL 1234821 (S.D.N.Y. Mar. 26, 2013) (Wood,(JTlymoshenkad’), describes the AC'’s
factualallegations in detail. To summarize briefly hehe AC claimedthatFirtashand his
associatedirectedUkrainianofficials to unlawfullypersecute and arbitrarily detain the
plaintiffs, in retaliation for the plaintiffs’ politicabpposition to RUE.SeeAC 11 15, 93-94,
160-162, 279. The Ukrainian officials did Firtash’s “biddibhgtause he had secured their
loyalty throughthe payment of “illegal kickbacks.ld. 94 279. Firtash financed those
kickbacks, in turn, with money he laundered throtrghsactions witla “labyrinth” of defendant
U.S. corporationsand citizens Id. { 105.

The ACbroughtfederal clains under RICO anthe Alien Tort Statut§’ATS”), 28

U.S.C. § 1350, as well as state law claims for breach of fiduciary duty andouslici

I Vulcan filed a separate motion to dismiss in which it “joins, adoptsrarorporates the arguments” made
by the other Moving Defendantslem. of Law in Supp. (VulcarfpPkt. No. 93]at 3. Consequently, the Court
considers the motions together.



prosecution.See idf[ 261294. The AC claimed that the defendants had viola&GO by
laundering Firtash’s money, and had violateelATS by using some of that money to
orchestrate and implemeautbitrary detentions in UkrainéSee id. Several defendants moved to
dismiss the AGn its entirety arguingprimarily that the ACfailed to state any claim upavhich
relief could be grantedSegDkt. Nos. 45, 50, 57].

On March 26, 2013, this Court dismissed the A&e Tymoshenkpa013 WL 1234821,
at *1. In keeping witlthis District’'sjurisprudencet the time, the Court dismissed the AC’s
RICO claim as impermissibly extraterritorial because the alleged entempdgatiern of
racketeering were bo#ssentiallyforeign. Sead. at*11-13. The Courtlismissed th&TS
claim, in turn,becausehe AC failed to plead facts sufficient to establish that plaintiffs’
detentions were arbitralfpr that the U.S. defendardigled and abettetiose detentions)d. at
*7-11. Having dismissed all claims over which it had original jurisdiction, the Court then
declined to exercissupplemental jurisdiction over the remaining state claims. Id. at *13.
The Court grantethe plaintiffsleave to amendld. at *14.

B. The &cond Amended Complaint

On November 11, 2013, Tymoshenko, now joined by SnRakis and severalinknown
“John Doe” U.S. corporations and citizens, filed the S/Age[Dkt. No. 87]. It namesas
defendants Firtash arnis alleged associat&emyon Mogilevich; several Ukrainian John Does;
four Ukrainian corporationallegedly controlled by Firtash, whido business using the name
“Group DF”; andseverall.S. corporations and citizens. With the exception of two U.S.
citizens, all of those defendaratee carriedbver from the AC.The SAC initially assertedRICO

claims and state law claims for fraud and malicious prosecutthr{]f] 122-137. Plaintiffs have



since withdrawn their malicious prosecution claiBeeMem. of Law in Opp. [Dkt. No. 97ht
23 n.24.

The SAC reiterates many of the AC’s allegationsdstiensibly @éscribe a different
“U.S.-based” racketeering enterprisBAC { 2;seealsoMem. of Law in Opp. 3.The factual
allegationghat followare accepted as true for the purmosthe MovingDefendantsmotions
to dismiss.SeeAshcroft v. Igbgl556 U.S. 662, 678 (2009).

i. RUEs Operations and Income in Ukraine

From 2004 to 2009, RUE earned millions of dollars by serving as a “middleman” in
natural gas contracts between Naftogaz, a Ukrain@e®wvned gas company, and Gazprom, a
Russian gas compangeeSAC 11 3, 5, 22. Firtash secured RUE’s participation in those
contracts through “his close relationship with, and payment of illegal kickbackikitainian
government officials.”ld. § 3.

In December 2007, Tymoshenko a=vocal critic’ of RUE— became Ukraine’s Prime
Minister. Id. 1 5, 106. Over the next two years, she took several steps to exclude RUE from
Ukraine’s natural gas transactions with Russia. In 2008, Tymoshenko revoked thityaothor
an RUE/Naftogaz joint venture to operate in Ukraine, and in 2009, she negotiated new natural
gas contracts with Russia that eliminated RUE as an intermedica§f 106-107. Those new
contracts also provided for Naftogaz to take control of, and assume the debt forphichliic
meters of natural gas that Gazprom had delivered to RUE, but for which RUE had nad.yet pa
Id. 7 108.

After Naftogaz took control of RUE’s natural gas, RUE and Firtash soughtéeyass.
They initially sued Naftogaz in Ukrainian court; when that action proved unstud¢céssy filed

an international arbitration claim with the Arbitration Institute for the Stockholm Caiaafb



Commerce.ld. 11 114-115. Under Tymoshenko’s leadershigtdgazcontestedRUE’s

arbitration claim.ld. § 116. In February 2010, however, Viktor Yanukovycha#n-ally of

Firtash— narrowly defeated Tymoshenko to become the President of Ukraine, which prompted
Tymoshenko to resign as Prime Ministéd. 136-37. Under Yanukovych’s leadership,

Naftogaz changed courgethe arbitratiorandadmitted that RUE’slaim was valid.Id. 1 116-

117. In June 2010, the Stockholm tribunal found in favor of RUE and ordered Naftogaz to
transfer 11 billion cubic meters o&tural gas, plus interest, Eirtash’scompany Id. § 118.

The gas was valued at $3.5 billion at the tirtge.

il. The DefendantdseRUE’sIncomeas “Initial and Ongoing Financing” for the
U.S.Enterprise

Firtash and his cdefendantsised somef the money that RUE received from its natural
gas contracts and related arbitrationiagial and ongoing financirigfor a “U.S-based
Racketeering Enterige” Id. 1 19, 22. The U.S. Enterprise considégdelyof U.S.
corporations and citizens working together to commit “money laundering and otketeextng
acts. . .from their New York baseinder the guise of otherwise legitimate real estate deals and
other investment activities in New York and elsewhere in the United Stateq"20. The SAC
identifies 39corporate entitieghat participated in the U.S. Enterpridd. 161.

Firtashand others “funneled” money to the U.S. Enterprise through several types of
transactionsld. 1 20. First, Firtashwired funds for the ostensible purpose of finanadiegl
estatanvestmenproposals prepared by defendant U.S. corporatithg] 80. Those proposed
investmentsvere, by desigmever consummated; they served merely as a pretense for Frtash
send money to the U.Snterprise Id. The SAC identifies one wiregansferof this type. In
2008 and 2009hree defendant companies CMZ, Dynamic, and Calistdnvestments

(“Calister”), all of which served as “investment vehicles” for Firtadh{ 17— collectively



sought to purchasand rebuildhe “Drake Hotel project site” in New YorKd. 1182-86.

Firtash, acting through one of his Ukrainian corporations, committed to invest $1ib2 mil

the project, and actually wired $25 million to CMZ, Dynamic, and Calister’'s danessow
account.ld. The U.S. companies never closed on the deal, but they retained access to Firtash’s
$25 million. Id. § 87.

The SAC describetsvo additionalshaminvestment proposatbat never closedCMZ,
Dynamic and Calister’s “South Cat Cay Islamdject in Miami,andCMZ and Dynamic’s “St.
Johns Terminal project” in New Yorkd. 11 88-92. Although the SAC alleges tHattash
“agreed to finance” botproposalsit does not identify any associatednsferof funds Id.?

SecondFirtashinstructed CMZ and its affiliates to market in the United States various
foreign real estate properties that Firtash and his Ukrainian corporatvoesidd. § 93. That
marketing was dimed at obtaining American investment money at fraudulently idfjatiees in
order to enhance th&.S.] Enterprise’s financing.”ld. The SAC does natentify any
properties sold through this marketing campaign, or explain how prqpergg were
fraudulently inflated.

Third, Firtash — acting through a non-defendant Viennese corporatiourehased a
controlling interest in Ukraine’s Nadra Banld. § 102. Firtash and other defendants
subsequently used the bank “to transfer unlawfully obtained proceeds from the Stockholm
arbitrationand recent natural gas transactions to bank accounts in New York in furtherance of
their racketeering activities.Id.  104. The SAC does not identify any particular transaction

through which Nadra Bank transferred money.

2The SACalso claims that Firtash and Manafort discussed establishing anothae @ty legitimate real
estate investment vehicle, the “Global Real Estate Fund.” SAC { 72. Athall®ges that Firtash initially
promised to invest $100 millian the fundand @y CMZ a $1.5 milliorfee for “manag]ing] the establishment” of
the company.See idf 73. Again, however, the SAC does not identify any associated moneyeransf
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Finally, Firtash and his assates established several Panamanian corpordtions
“siphon off and transfer their funds to New York bank account.y 96. The SAC does not
clarify how the Panamanian corporations facilitated the movement of monewtyd&k. The
SAC identifies @e specific transaction involving a Panamanian corporation, in which CMZ,
along with a non-defendant law firm, deposited $500,000 in the Panamanian entity DVN
Eleuthera Development, Indd. 1 98.

Firtashalsoestablished Dynamic BL Health, LLC, a company “purportedly aimed at
importing lowcost prescription drugs from Canada to the United Statesdduslly createtto
launder funds for the Racketeering Enterpride.”{ 101. The SAC does nexplainwhether
Dynamic BL Healthfunctioned to “funnel” Firtash’s money to the U.S. Enterprise, facilitate the
U.S. Enterprise’s acts of money laundering, or both.

li. The U.S. Enterprise’s Racketeering Activities

The SAC assertthat the U.S. Enterprissngaged in racketeering activityatviolated
three RICO predicate statute$8 U.S.C. § 1343, thaire fraudstatute;18 U.S.C. § 1341, the
mail fraudstatute and 18 U.S.C. § 1956, timoney launderingtatute Seed. 1 124-125.

a. Wire and Mail Fraud

Plaintiffs neverexplicitly identify any particulaactor transactiothat constituted wire or
mail fraud. The SAC does, however, describe threersef fraudulent condudty the
defendants First, domesticorporations participating in the U.S. Enterpffslselypromised to
provide their employees, including Snizek and Rullis, with “salaries, commissidratizer
benefits, as well as career opportunities,” and misrepresented “that the defendpanies . . .
were legitimate and reputableld. § 131. That scheme purportedly “resulted in substantial

financial losses to the U-Based plaintiffs and plaintiff class members, including lost income,



interference with business careers, and lost opportunities which plaintiffs waelgesued

Id.  133. Secondis described abovdefendantpreparedsham real estate investment
proposals. Those proposatsisled” the owners of the target properties “into believing that [the]
defendants had a serious and good-faith intent to ‘close,” which “wasted” the properys’
“time and money.”ld. § 128. Thirdalso agreviouslydescribed CMZ planned to market
Firtash’s properties in the United States at “fraudulently inflated” priegid. §193-95.

The defendants used interstate wires or mail in connection with two of those three
course®f fraudulent conductthe sham real estate investment proposals and the overpriced
property marketing. Regarding the investment proposals, (1) @Buprector Cavid Brown
sent a letter to Calister, care of Dynamic, stating that “Group DF Finamited was ‘prepared
to provide $112 million in equity” for the Drake Hotel project, “and had executed a $A6mil
escrow deposit,’'id. § 84& Ex. 20, (2) DefendanZackson sent aemail to the owner of the
Drake Hotel site reporting thatCMZ’s 112[ Im([illion] in equity has been firmed up and is
ready to go,”d. 83 & Ex. 19(3) Rick Gates, an associate of Firtash, sent an email to Zackson
attaching an escrongeeement between Group DF and Calister that “confirmed that $25 million
had been wired” to CMZ, Dynamic and Calister’s escrow accair{,85 & Ex. 21;
(4) Zackson sent an email to unidentified recipients stating that “he had receigggiee’s
approval’ on the offer for the Drake site proposal,’f 862 and(5) Dynamic sent a brochure
related to the St. John’s Center Redevelopment project to “Group DF, Firtash, astilother
email and mailid. 89 & Ex. 24.

Regarding the overpriced property marketif@y ,Carolyn Schlamwhose affiliation is

not clearsent an email to CMZ requesting pictures in connection‘@ifbF properties

3 The SAC indicatethatthis email is Exhibit 23but Plaintiffs failed to file that exhibit electronically.
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presentation,id. § 94& Ex. 27, (b) Gates sent aamail to Zackson attaching argsentation on
Group DF,”id. 1 94 and(c) “[v]arious defendants and CMZ Ventures employees” exchanged
emails attaching drafts of “the DF Properties presentationf'95& Ex. 28. The SAC does not
identify any wire or mail communication related to tedendants’ misrepresentation of
employee benefitsSee id{{ 76, 131-133.
b. Money Laundering

The SAC asserts that theansactions through which Firtash “funneled” money to the
U.S. Enterprise, described in detail above, constituted acts of money laundering by the
defendants.See id. 1.9 (claiming that Firtash was “able to money launder” his “funds” by
becoming a “major ‘investor™ in CMZ)id. 1 23 (aleging that Firtash “ilize[d] various U.S.
based companies to facilitate [his] money launderind’)f 80 @ssertinghat Firtash’s
investments in real estate projects were “abruptly ‘withdrawn™ after ‘thad been sufficiently
‘laundered™) id. 1 D (describing the purpose of Firtash’s Panamanian corporations as “to
siphon off andlaunder’funds . . . for defendants’ benefit”).

The SAC also assertisat the U.S. Enterprise used the money it received from Firtash to
“finance’ additional “money laundering . . . from [its] New York base.” SAC <&@ also id.
11 23, 62. The SAC does not explicitly identify aadditional act or transaction that constituted
money laundering, but it describes two uses of the U.S. Enterprise’s funds distimtite
transactions with Firtasthescribed aboveFirst,the U.S. Enterprise used its “money laundered
funds” to “purchase and/or maintain an interest in the various defendant companies that
comprised part of the Racketeering Enterprise.” SA2.{Second, “a portion of the [U.S.
Enterprise’s] money-laundered fundsre . . funneled back to Ukraine to provide the

‘financing’ for the persecution and political suppression of Tymoshénkby 22 The SAC



does not specify who transferred that money or how the money was transferred. Arghalthou
the SAC explains that Tymoshenko was persecuted in Ukitaioegh severgbolitically

motivated prosecutions, it never mentions what role, if any, money transferred frohsthe
Enterprise played in those prosecutiofge id{{ 45-53.

. LEGAL STANDARD

To survive a Rule 12(b)(6) motion to dismiss, a plaintiff must plead facts suffieeent “
state a claim to relief that is plausible on its fadgéll Atl. Corp. v. Twomb|y550 U.S. 544, 570
(2007). A claim idacially plausible when thsupportingactual allegations “allow[] the court to
draw the reasonable inference that the defendant is liable for the misconduct’allghatl. 556
U.S. at 678. Where a plaintiff has failed to “nudge” a claim “acrossrtédérbm conceivable to
plausible,” a district court must dismiss the complaiiombly 550 U.S. at 570.

The Court must accept as true all wakaded factual allegations in a complantd
“draw(] all inferences in the plaintiff's favor.Allaire Corp. v. Okumus433 F.3d 248, 249-50
(2d Cir. 2006) (internal quotations omitteddut acourt is “not bound to accept as true a legal
conclusion couched as a factual allegatiohviombly 550 U.S. at 555.

1. DISCUSSION

The Moving Defendants contend that tRAC fails to plead the elements of eitaeivil
RICO claimor a statdaw fraud offenseand that the SAC’s RICO clasnmpermissibly apply
the statute to extraterritoriabnduct! SeeMem. of Law in Supp. (Manafort et al.) [Dkt. No.
89]; Mem. of Law in Supp. (VulcanpPkt. No. 93]. The Court ages that the SAC fails to plead

a civil RICOviolation, because it does not plead a predicate act of racketeerimydhemately

4 Defendant Manafort also moves for dismissal, as he did regardidgCthHeecause the Court lacks
personal jurisdiction over himSeeMem. ofLaw in Supp. (Manafort et al)7-20. As it did inTymoshenko, the
Court now resolves Mafort’s motion without reaching that jurisdictional argument.
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caused Plaintiffs’ injuries Accordingly, the Court dismisses the SARKCO clains without
reaching thessue of extraterritoriality.

A. The SAC'RICO Clains

Under 18 U.S.C § 1962, a person can violate RICO ini@ays. First, the statute bars
“any person who has received any income derived, directly or indirectly, frotteanpaf
racketeering activity” from investing that income “in acquisition of anyr@stein, or the
establishment or operation of, any enterprise” affecting interstatessgfioccommerce 18
U.S.C. 8§ 1962(a). Second, the statute bars any persorafauiring or maintaining “any
interest in or control of any [such] enterprise” “through a pattern of rackegesctivity.” Id.

8 1962(b). Third, the statute bars “any person employed by or associated witarjsuch
enterprise” from “conduct[ing] or participat[ing], directly or indirectly,the conduct of such
enterprise’s affairs through a pattern of racketeering activity.’§ 1962(c). Fourth, RICO bars
any conspiracy to commit the preceding violatiolts.§ 1962(d).

Thus, to violate 18 U.S.C. § 1962(a))@ person musiffect an “enterprise” through
“pattern of racketeering activity An enterprise “includes any individual, partnership,
corporation, association, or other legal entity, and any union or group of individsadsadsd in
fact although not a legal entityld. § 1961(4). A pattern of racketeering activity, in turn,
requires at least two “predicate acts” that would violate a specified state @l faderand that
are “related to each other and to the enterprimited States v. Daidond71 F.3d 371, 376
(2d Cir. 2006)seel8 U.S.C. § 1961(5)As for 18 U.S.C. § 1962(d)[b]ecause the core of a
RICO civil conspiracy is an agreement to commit predicate acts, a RICO cigpicacy
complaint, at the very leastiust allege specifically such an agreenieiktecht v. Commerce

Clearing House, In¢.897 F.2d 21, 25 (2d Cir. 1990).
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RICO provides a civil remedy for “[a]ny person injured in his business or pramerty
reason of a violation of section 1962.” 18 U.S.C. § 1964(c). In order to establish RICO
standing, therefore, “a plaintiff must plead (1) the defendant’s violation of [18 U.S.C] § 1962,
(2) an injury to the plaintiff's business or property, and (3) causation of the injury by the
defendant’s violation."Commercial Cleaning Servs., L.L.C. v. Colin Serv. Svs,,2i¢. F.3d
374, 380 (2d Cir. 2001)To satisfy that causation requiremerthé’ plaintiff is required to show
that a RICO predicate offense not only was a ‘but for’ cause of his injury, bubevpsoximate
cause as well.City of New York v. Venkatarai396 F. App’x 722, 724 (2d Cir. 2010) (quoting
Hemi Grp., LLC v. City of New Yqrg59U.S.1, 9 (2010).

To establislproximate caustionunder civil RICO, a plaintiff must shothatan
enterprise’s acts of racketeering “were a substantial factor in the sequeaspafsible
causation,” and that the plaintiff's injury “was reasonably foreseeableioipatéd as a natural
consequence.Lernerv. Fleet Bank, N.A318 F.3d 113, 123 (2d Cir. 2003) (internal quotation
marks omitted)see alsd&Sedima, S.P.R.L. v. Imrex C473 U.S. 479, 497 (1985) (“Any
recoverable damages occurring by reason of a violation of § 1962(c) will thowtfre
commission of the predicate actsPjcard v.Kohn 907 F. Supp. 2d 392, 397 (S.D.N.Y. 2012)
(Rakoff, J.)(explaining that “proximate cause” under civil RICO refers “to the directoiete
relationship between the purported enterpsisdfeged criminal acts and the plainsfinjuries).
“[T]he reasonably foreseeable victims of a RICO violation areatgets, competitors and
intended victimf the racketeering enterpriselerner, 318 F.3cat 124, see alscAbrahams v.
Young & Rubicam In¢79 F.3d 234, 238 (2d Cir. 1996) (concludthgt the plaintiff could not
bring acivil RICO suit because he “was neither an intended target of the scheme nor an intended

benefigary of the laws prohibiting’i).
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The SAC alleges that the defendawitdated all four subsections of 18 U.S.C. § 1962.
SeeSAC Y 124, 126-128. As mentioned above, the 8lains that the defendants committed
three types of predicate actmoney laundering under 18 U.S.C. § 19%6¢ fraud unded8
U.S.C. § 1343, anndhail fraudunder 18 U.S.C. § 1341Seead. 11 124-125. The SAC fails,
however, taadequately plead any predicate thett proximatelycaused Plaintiffs’ injuriesThe
SAC thus filsto state a civil RICO claim

I. Predicate Acts o#Vire Fraud and Mail Fraud

“The elements of wire fraud under 18 U.S.AL3!3 are (i) a scheme to defraud (ii) to get
money or property, (iii) furthered by the use of interstate wirekited States v. Pierc@24
F.3d 158, 165 (2d Cir. 2000). The elements of mail fraud under 18 U.S.C. § 1341 are identical,
except that maifraud must be furthered by use of the maige United States v. Vilaf29 F.3d
62, 91 n.26 (2d Cir. 2013ert. denied134 S. Ct. 2684 (2014). Thus, to violate either the wire
fraud or mail fraud statutéthe object of the fraud” must “be [money or] property in thetim's
hands. Pasquantino v. United Statés44 U.S. 349, 355 & n.2 (2005) (internal quotation marks

omitted) (alteration in originalgee alsd?iercg 224 F.3d at 165 (“A scheme to deceive,

5The SAC contains no factual allegations about howttkmown“John Doe” plaintiffs were injured by
the defendants’ conducBeeSAC 1 13 (making the conclusory assertion thatJohn Doe” plaintiffs have been
damaged as a result of the acts of racketeering engaged in by defendants and icihantzain the Racketeering
Enterpris¢’ but making no factual allegations in support of that assertidogordingly, those plainti fail to state
a civil RICO claim The remainder of this Opinion andd@r explains why PlaintiffSnizek, Rullis and
Tymoshenko also fail to state a civil RICO claim.

In their Memorandum of Law in Opposition, Plaintiffs ask the Court te pafticial notice of the
allegations in a complaint filed in state cooytinovalis SA against CMZ and Dynamic, among oth&seMem.
of Law in Opp 12 & n.11. According to Plaintiffs, Inovalis alleges that CMZ and Dynddefrauded [Inovalis]
out of at least $465,000" that it invested in the Drake Hotel real estate drojtbsa 12. Plaintiffs appear to
request that the Court draw factual inferencdbéninstantase based dnovalis’s allegation#n state court
Plaintiffs also contend that Inovalis “mae considered . . . one of the plaintiff ‘John Doe$@1’ Id. at 12n.11

Such a use of judicialotice would be improper. Theourt may* take judicial notice of daaments filed
in other courts . . . to establish tfaet of such litigation andelated filings.” OneBeacon Ins. Co. v. Empress
Ambulance Serv., IndNo. 02 dv. 2595, 2003 WL 1857622t *2(S.D.N.Y. Mar. 28, 2003(Pauley, J.) (quoting
Kramer v. Time Warner, Inc937 F.2d 767, 774 (2d Cit991)). But the Court cannot “mafactual inferences
based on the content” of the pleadings in another ¢haéit could not otherwise make pursuant to its power under
Fed.R. Evid. 201 to take notice of widely known and indisputable facE Keefe v. Ogilvy & Mather Worldwide,
Inc., No.06 Av. 6278, 2006 WL 3771012t *2(S.D.N.Y. Dec. 18, 2006)Stein, J.).
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however dishonest the methods employed, is not a scheme to defraud in the absence of a
property right for the scheme to interfere withUnited States v. Martim11 F. Supp. 2d 370,
37374 (S.D.N.Y. 2006)Cedarbaum, J.) (“The wire fraud statute requires that money or
property be the object of the defendarischeme to defraud.(citing Fountain v. United States
357 F.3d 250, 255 (2d Cir. 2004)). Additionally,cmplaint alleging mail and wire fraud must
plead facts that give rise to a strong inference that the defendaesped fraudulent inteht.
Mills v. Polar Molecular Corp.12 F.3d 1170, 1176 (2d Cir. 1993).

As noted abovehe SAC describes three coursé$raudulent conduct(1) defendant
U.S. corporations’ misrepsentations regarding employee bengfgeSAC 11 133133;

(2) defendants’ sham real estate investment propasgdsd.y 128; and3) CMZ’s plan to
market foreign properties at inflated pricese idJf 93-95.

The SAC fails to adequately plead wire or mail fraud in connection with eitliee @ifst
two schemesRegarding the misrepresentations to employ&esSAC never alleges thidie
defendants used interstate wires or mail in connection with their fraudulent co8éeSAC
1176, 131-133.Regarding the sham real estate investrpemposals, in turn, the SAC does not
allege that the defendantsed —or intended to use —their misrepresentatione targeta third
party’'smoney or propertyTo the contrary, the SAC alleges that the defendants’ intention in
preparing thesham proposalsvas to create the appearance that they were engaged in legitimate
business activities.'ld. § 128. At this stage, the Court accepts as true Plaintiffs’ claim that
property owners “wasted” their “time and money” by treatmgdefendants’ sham proposals as

legitimate. Id. But that factaloneis insufficient to establish that the property owners’ money
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was theobjectof the defendants’ fraudulent conduct, as requirechewire and mail fraud
statutes.SeePasquantinp544 U.Sat 355 & n.2;Martin, 411 F. Supp. 2d at 373-74.

Whether the SAC adequatglieads wire fraud in connection with the third ceuo$
fraudulent conduct -€MZ’s overpriced marketing scheme is a closer question. The Court
need not decide that question, however, because even if that scheme constitutedadyire fr
would not have proximately caused Plaintiffs’ injunigsler the civil RICO statuteTo establish
proximate causation, Plaintiffs must plead thay tlvere“the targets, competitors [or] intended
victims’ of the marketing schemelerner, 318 F.3dat 124. Plaintiffs have failedto meet that
pleading requirementThe intended victims of the marketing scheme were utiideh
American investorsnot employees of defendant corporations or a Ukrapaditician critical of
Firtash’s business practiceBefendants’ plan to sell properties at inflated praiegly had no
significantconnection to Snizek and Rullis’s deprivation of employee benefits or Tymoshenko’s
prosecutiong.

ii. Predicate Acts oMoney Laundering
To establish a violation of the money laundering statute cited in the SAC, 18 U.S.C.

8 1956, a plaintiff must first show “(1) that the defendant comdblatfinancial transaction;

6 Again, the Court declines tnake factual inferences in this action based on Plaintiffs’ description of
Inovalis’s allegations against CMZ and Dynamiciate court SeeMem. of Law in Opp. 12 & n.11.

7 Plaintiffs contend that their defendant employeislonger ograted as legitimate businessafter they
joined the U.S. EnterpriseSAC 1 62, 75.Specifically, the companieslid not observe corporate formalities or
engage in armiength transactions when conducting business, but rather intéechiiugpds, shared office space [at
1501 Broadway in New York], management, and personnel, and were dgeydte defendants and theo-
conspirators for the purpose of furthering their money laundering aed ratcketeering activities.ld. 1 62.

The Court assumes at this stage that those allegations ar®lairgiffs never allege, however, titae
defendantsabandnment ofcorporate formalitiesausedhose defendants to withhold promised employee benefits.
Such an allegation would, in any event, faikstablish proximate causation; at best, it would establish that the
defendants’ participation in the U.S. Enterprise caused them to abandorat®fprmalities, which incidentally
interfered withthe provision oemployee benefitsThat type of incidental interference does not satisfy civil RICO’s
proximate cause standar@f. Hecht 897 F.2dat 24 (holding that theplaintiff's loss of employment for failure to
cooperate irnis employer'sRICO scheme was not proximately causedhgyemployer’'sacketeering activity
because the employee was not “the target of the racketeering enterprise”)
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(2) that the transaction in fact involved the proceeds of specifieaviui activity as defined in

8 1956(c)(7); [and] (3) that the defendant knew that the property involved in the financial
transaction represented the proceeds of some form of unlawful actidtytéd States v. Mahgr
108 F.3d 1513, 1527-28 (2d Cir. 1997). The plaintiff must then make one of two additional
showings: (a) thatthe defendant knew “the transaction was designed in whole or in part .. . . to
conceal or disguise thmature, the location, the source, the ownership, or the control of the
proceeds of specified unlawful activity,” 18 U.S.C. § 1956(a)(1)(B)(i); or (b) hieadé¢fendant
conducted or attempted to conduct the transaction “with the intent to promote thegcanr yif
specified unlawful activity,id. 8 1956(a)(1)(A)(i). Aplaintiff “need not allege money
laundering with great particularity, [but the] plaintiff must plead all elesef the offense.”
Casio Computer CoLtd.v. Sayp98CVv3772, 2000 WL 1877516, at *16 (S.D.N.Y. Oct. 13,
2000) (Knapp, J.).

As noted above he SAC describes three types of transactions that might constitute
money laundering: (1) the transactions through which Firtash “funneled” morey tbS.
EnterpriseseeSAC 11 19, 23, 80, 992) the defendants’ acquisition of corporate entities to
expandheU.S. Enterprisesee id 22; and (3) the transfer to Ukraine of money previously
laundered by the U.S.nierprisesee id

The SACdoes not adequatepfead thathe third type of transaction the transfer of
money to Ukraine —violated18 U.S.C. 8 1956. Only one sentence in the &#@tiors that
transfer, and it fails to identifyho conducted the transfer, how the money was moved, or how it
was used in connection with Tymoshenko’s persecut8aeSAC § 22 The Court would thus
need to infer the basic fact that a defendant was involved in moving the money. And leeen if t

Courtwere to makehat inference, the SAC does not alleger justify an inference— thatthe
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defendants involved acted with the intent required by 18 U.S.C. § 1956. The SAC never claims
that any defendarknew thetransfer of money to Ukraine was intended to conceal the proceeds
of specified unlawful activity, as required by 18 U.S.C. § 1956(a)(1)(Bxithat anydefendant
participated in the transaction with the intent to promote specified unlawful acivitgquired

by 18 U.S.C. 8956(a)(1)(A)(i)® Plaintiffs thus fail to adequately plead a predicate act of

money laundering in connection with the transfer of money to Ukraine.

Whether the SAC adequately pleads money laundering in connection with the other two
types of transactions — Firtash’s “funneling” of money and the U.S. Enterprimgierate
acquisitions — is a closer question. The Court need not decide that question, however, because
even if those transactions constituted money laundering, they still would not havegtebxim
caused Plaintiffs’ injuriesnder the civil RICO statute.

Firtash’s monetary transfers were intended to provide “gtgrtaptal for the U.S.
Enterprise’s‘racketeering activities seeSAC 17, while the corporate acquisitions were
apparentlyintended to expand the number of companies available for “racketeering dctiggy
id. I 22. Collectively, thereforgFirtash’sinvestments and the defendants’ corporate acquisitions
served to establish and expand the infrastructure of the U.S. Enterprise. Thestioradid
not directly target any victims, including Plaintiffather, theyuilt anapparatus through which
the defendantsould conducbther racketeeringctivities As explained above, those other
racketeering activities consisted at most— of CMZ'’s scheme to market foreign properties at
inflated priceswhich may have constitutedpredicate act aofire fraud Since that schemdid

not proximately cause Plaintiffgijuries, the Court conctles a fortiari, thattheinvestments

8 The money laundering staguidentifies a long list ofiolationsthat constitute “specified unlawful
activity,” including“an offense against a foreign nation involving bribery of a public official' 18 U.S.C.
§1956(c)(7)(B). Butthe SAC fails mdequatelylead that thenoney transferred to Ukraine promoted (or was
intended to promote) any such violation.
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and corporate acquisitions that faatedthe £heme also did not proximately cause Plaintiffs’
injuries.

At this stage, th€ourt acceptas trugheallegation thasome of the money that passed
through the U.S. Enterprise was “funneled back to Ukrainedlbeitby unidentifiel actors—
and somehow used as “financing” for Tymoshenko’s “persecutidah.y] 22 Even assumm
Defendants had previously laundered that money, howdneemere fact oits subsequent
transfer to Ukraings insufficient to establisthatany predicate act shoney laundering
proximately cause@ymoshenko’s injuriesPlaintiffs’ allegations magemonstrate that the U.S.
Enterprisés racketeering activityvas a “but for” cause of harm to Tymoshenkif.
Venkataram396 F. App'x at 724. BRlaintiffs never adequately pledkdat Tymoshenko was
the target, competitor or intended victim of the U.S. Enterprise’s money laundesiowil
RICO requires.See Lerner318 F.3d at 124.

Accordingly, the SAC’s RICO claims are dismissed.

B. TheState Fraud Claim

The SAC’s RICO allegatiwerethe only clains over which this Court had original
jurisdiction® Having dismissed thos#aims, the Court declines to exercise supplemental
jurisdiction over the SAC'’s state fragthim, pursuant to 28 U.S.C. § 1367(c)(3).

V. Conclusion

For the foregoing reasonget SAC is dismissedBut the Courtgrants leave tamend,

primarily to allow Plaintiffs to reconsider their pleadings in light of a recentr@&kCarcuit

decision regarding RICQO’s extraterritorial scope.

® The addition of U.S. citizens as plaintiffs in the SAC does not createsitivjurisdiction under 28
U.S.C. 8§ 1332, as there are still Ukrainian nationals on both sidesldfgaigon. SeeCorporacion Venezolana de
Fomento v. Vintero Sales Coy629 F.2d 786, 790 (2d Cir. 1980W¢€ have held that the presence of aliens on two
sides of a caseedtroys diversity jurisdiction.”).
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In Tymoshenko, tthis Court dismissed the AC’s RICO claim as impermissibly
extraterritorial because both the alleged enterprise and the alleged pattarketéering were
essentially foreignSee2013 WL 1234821, at *11At the time,severalistrict courts in this
Circuit had interpretetllorex Petroleum Ltd. v. Access Intties, Inc., 631 F.3d 29 (2€ir.
2010), to baany extraterritorial application of RICC5eg e.g, Republic of Irag v. ABB AG
920 F. Supp. 2d 517, 543 (S.D.N.Y. 2013dein, J.)Chevron Corp. v. Donzige871 F. Supp.
2d 229, 239 & n.38S.D.N.Y.2012) (Kaplan, J.).District courts did not agree, however, on a
stendard for determining whether a particdRICO claimwas extraterritorial.In competing
applications oMorrison v. National Australia Bank Ltd561 U.S. 247, 266 (2010pme
decisionsaskedwhether thdocation d the enterprise was foreigsee e.g, Cedefio v. Intech
Grp., Inc, 733 F. Supp. 2d 471, 473 (S.D.N.Y. 2010) (Rakoff, J.), vdtileast one decision
focused on whethehe pattern of racketeering was located abrsed Chevron871 F. Supp. 2d
at245. The Court’s decision ilymoshenkodid not choose between those standaadstheld
that the AC’s RICO claim was impermissibly extraterritorial ureitgrer approach2013 WL
1234821, at *11.

The Second Circuit’'s decision European Community v. RJR Nabisco, ,14d.-2475-
CV, 2014 WL 4085863 (2d Cir. Aug. 20, 2014xtablished a new framework for evaluating
RICO’s permissible territorial scop&.hat decision— issued after the SAC was filed first
clarified thatNorexhad not, in fact, baed any extraterritorial application of RICO; it had
merely held that RICO does rapply extraterritorially “in all of its applications.” 201AIL
4085863, at *4. The panel then concluded that:

RICO applies extraterritorially if, and only if, liability ayuilt could attach to

extraterritorial conduct under the relevant RICO predicdteus, when a RICO
claim depends on violations of a predicate statute that manifests an unmistakable
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congressional intent to apply extraterritorially, RICO will apply taaetritorial
conduct, too, but only to the extent that the predicate would.

Id. The panebubsequently noted that the money lauimdgstatute applies extraterritorially in
certain circumstances, biaeld that the wire fraud and mail fraud statutes do libtat *8.

Plaintiffs likely drafted the SAC with thRICO extraterritorialityframework from
Tymoshenkoih mind. SeeMem. of Law in Opp. 2—6. The Court n@sants leave to amend
the SAC so thatlRintiffs may reconsider their pleadings in lightEaxiropean Community

holding. This Opinion and Order resolves Docket entries 88 and 92.

SO ORDERED.

DATED: New York, New York
SeptembeB0, 2014

/sl

KIMBA M. WOOD
United States District Judge
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