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UNITED STATESDISTRICT COURT
SOUTHERNDISTRICT OF NEW YORK

______________________________________________________________ X
YULIA TYMOSHENKO, and JOHN DOES 1
through 50, on behalf of themselves and all of
thosesimilarly situated,
Plaintiffs, : 11-CV-2794(KMW)
: OPINION & ORDER
-against- :
DMYTRO FIRTASH, et al., :
Defendants. :
______________________________________________________________ X

WOOD, U.S.D.J.:

Former Ukrainian Prime Minister Yulia Tymoshenko and John Does 1 through 50
(collectively, “Plaintiffs”) bring this action foalleged violations of Rintiffs’ human rights.
Plaintiffs’ Amended Complaint (“AC”) alleges that Defendants—a group of American and
foreign individuals and corpadians—violated the Alien TortStatute (“ATS”), 28 U.S.C. §
1350, the Racketeer Influenced and Corrugiaizations Act (“RICO”), 18 U.S.C. 88 1961-
1968, and various state laws. Plaintiffs séafages and a declaration that the Ukrainian
practice of detaining Plaintiffs for pmiged periods violatesternational law.

Defendant RosUkrEnergo AG (“RUE”) has maue dismiss the AC, claiming that this
Court lacks personal jurisdictimver RUE. [Dkt. No. 56]. Fahe following reasons, the Court

GRANTS RUE’s motion to dismiss.
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l. RELEVANT BACKGROUND

The AC alleges the following. RUE iscampany registered and headquartered in
Switzerland. RUE is owned by one company &l individuals (a Russian gas company owns
50% of RUE; Defendant Dmytro Firtasiwns 45% of RUE through his holding company,
Defendant Centragas Holding AG [“@teagas]; and Firtash’s assoeiglvan Fursin owns 5% of
RUE through Centragas). (AC  83). Accoglio the AC, Firtasialthough not a majority
shareholder, effectively contrd®UE’s operations.” (AC § 31). &htiffs also allege that RUE
has “possible connections with organized crime,” (AC § 83), and has used “corrupt business
dealings and illegal kickbacks” to secure a posias an intermediary in the Ukrainian natural
gas trade, (AC 1 86). As part of its internaey role, RUE was paid from two New York bank
accounts belonging to Naftogaz, a state-owneghidlan natural gas monopoly. (AC { 32).

Plaintiffs’ allegations against RUE arise fré®WE’s alleged role im conspiracy, headed
by Firtash, to punish Tymoshenko and her politadiés for their actionsluring her tenure as
Prime Minister of Ukraine. In 2009, Tymost® renegotiated Ukraine’s natural gas contracts
with Russia, eliminating RUE as an intermedi@mpich resulted in a significant financial loss
for RUE). (AC  141). Firtash stated publichatihe renegotiated gas contracts were “criminal
and the ‘most stupid contract[s] Wkraine’s history.” (AC  143).

Following a political campaign financdxy Firtash, (AC § 147),Viktor Yanukovich was
elected President of the UkraimeFebruary 2010. (AC { 153). it this change in leadership,
many of Firtash’s and RUE’s allies returnecptiwer. (AC 1 147-48)Firtash used his
connections to void the gas caatts negotiated during Tymoshenkadministration; to restore
RUE’s role as an intermediary in the Ukraingas trade; and to obtaen$3.5 billion arbitration

award in RUE’s favor, payable by the tdknian government. (AC 1 154-55).



Plaintiffs allege that RUE, inrder to put its funds “outside the jurisdiction of Ukrainian
courts,” invested a “sizable gmn” of the aforementioned arkatraward, and its profits, in a
group of shell companies within the United 8sat (AC 1 95). The shell companies were
affiliated with Firtash and were allegedlyads‘to launder money in the United States and
abroad under the guise of irstmg in legitimate businessmeires.” (AC § 100). These
companies allegedly engaged in several transactions in the United States, including real estate
investments, to launder Defendants’ moneyeeAC 1 95-134) Although Plaintiffs’ brief
states that RUE engaged in these transactiom®@hdoes not state angdt that would suggest
that RUE controlled, directed, or had knowledd¢he U.S. shell companies’ action§eéPlIs.’
Mem. in Opp’n 10-12 [Dkt. No. 70]).

As retribution for eliminating RUE from éhUkrainian natural gas trade, the Yanukovich
government—allegedly incentivized by illegal kilacks from Firtash and RUE, (AC 1 93)—has
filed criminal charges against Tymoshenko atiter former government officials. (AC 1 159-
60). Tymoshenko has been subjected to a pdliticaotivated “show trial,” (AC { 78), and has
been incarcerated since August 2011. (AC 1 193-96).

Plaintiffs seek compensatory, punitive, and lretamages, as well as a declaration that
“the state practice of arbitrayidetaining Plaintiffs for prainged periods is a violation of
international law.” (AC 1 93). RUE now movesdismiss the AC pursuant to Rule 12(b)(2) for
lack of personlgurisdiction! [Dkt. No. 57].

. LEGAL STANDARD
On a Rule 12(b)(2) motion, the plaintiff be#ine burden of establishing that the court has

personal jurisdiction over the defendaMetro. Life Ins. Co. v. Robertson-Ceco Cogt F.3d

! RUE makes other arguments to support dismisS#ejef. RUE’s Mem. in Supp. 124 [Dkt. No.
57]). However, because the Court’s resolution o$@eal jurisdiction is dispositive, it does not address
these arguments.



560, 566 (2d Cir. 1996). “Prior @iscovery, a plaintiff challeged by a jurisdiction testing
motion may defeat the motion by pleading in ddaith ... legally sufficient allegations of
jurisdiction,i.e., by making grima facieshowing of jurisdiction.”Jazini v. Nissan Motor Cp.
148 F.3d 181, 184 (2d Cir. 1998) (internal quotatiomksiand citations omitted). A prima facie
showing “must include an averment of facts tifatredited by the ultimate trier of fact, would
suffice to establish jurisdiion over the defendant.Chloé v. Queen Bee of Beverly Hillé C,
616 F.3d 158, 163 (2d Cir. 2010). District counrése “considerable procedural leeway” in
deciding whether or not aghtiff has made a primadcie showing of jurisdictioriylarine
Midland Bank, N.A. v. Miller664 F.2d 899, 904 (2d Cir. 1981), lmtist construe all allegations
“in the light most favorable tthe plaintiff” and resolve alioubts in the plaintiff's favor,
“notwithstanding a controverting gsentation by the moving partyA.l. Trade Fin., Inc. v.
Petra Bank 989 F.2d 76, 79-80 (2d Cir. 1993).

I1l.  PERSONAL JURISDICTION PURSUANT TO RULE 4(K)(2)*

Federal Rule of Civil Procedure 4(k)(2)rpets a federal court to exercise personal
jurisdiction over a defendant for claims arisumgder federal law “if: (A) the defendant is not
subject to jurisdiction in any sts courts of general jurisdiot; and (B) exercising jurisdiction
is consistent with the United States Constitution and laws.” Fed. R. @i(k)R2). “Rule
4(k)(2) is designed to fill a gap in the enforcement of federal law for courts to exercise personal
jurisdiction over defendants hang sufficient contacts with thénited States to justify the
application of United States law, but having iffisient contact with ap single state to support

jurisdiction under statehg-arm legislation.”Daventree Ltd. v. Republic of Aze349 F. Supp.

% In the AC, Plaintiffs asserted that the Court hasqeal jurisdiction over “all p#ies” “by virtue of their
residence in New York, their business and/or tortemtvities in this state, or by operation of Fed. R.
Civ. P. 4(k)(1-2).” (AC 1 45). In their briefintpowever, Plaintiffs assert jurisdiction over RUE only
under Rule 4(k)(2). SeePls.” Mem. of Law in Opp’n 7-13 [DkiNo. 70]). Consequently, the Court will
only consider whether jurisdiction etggpursuant to Rule 4(k)(2).

4



2d 736, 760 (S.D.N.Y. 2004) (Steih) (quoting Fed. R. Civ. P.l4(2), advisory comm. note
(1993)). Thus, to establish personal jurisdictiorspant to Rule 4(k)(2pa plaintiff must show
that (1) the plaintiff's case of action arises under federal 182); the defendant is not subject to
the jurisdiction of any state; and (3) the exerokpersonal jurisdictiomver the defendant is
consistent with the United States Constitution and lefgina v. Marward Shipping Co., Ltd.
521 F.3d 122, 127 (2d Cir. 2008).

The first two elements are not in dispute; Rtifis’ claims arise otiof federal law, and
both parties concede that RUENist subject to personal jurisdimn in New York or any other
state. (Pls.” Mem. of Law in Opp’n 8; DefMem. in Supp. 2). The third element requires the
Court’s exercise of personailrisdiction to comport with Fih Amendment due process.
Dardana Ltd. v. Yugansknefteg&7 F.3d 202, 207 (2d Cir. 2003). “Due process permits a
court to exercise personal jurisdiction overaam-resident where the maintenance of the suit
would not ‘offend traditional notions ofifgplay and substantial justice.Porina, 521 F.3d at
127 (quotingnt’l Shoe Co. v. Washingtp826 U.S. 310, 316 (1945)). The requirements of due
process are met if: (1) the defendant “has sufftal@nimum contacts to justify the exercise of
personal jurisdiction,id., and (2) exercising jurisdiction “reasonable under the circumstances
of the particular case.Metro. Life 84 F.3d at 568. These elementeract: “the weaker the
plaintiff's showing on minimuntontacts, the less a defendaeted show in terms of
unreasonableness to defeat jurisdictioll” (quotingTicketmaster-New York, Inc. v. Alio26
F.3d 201, 210 (1st Cir. 1994)). The Court findsttRUE does not have sufficient contacts with
the United States to justify the exercise of peed jurisdiction, and @, in any event, the

exercise of such jurisdion would be unreasonable.



A. Minimum Contacts

There are two methods for establishing ¢ibmigonally sufficient minimum contacts.
First, specificjurisdiction over a non-resident defendant &xi8n a suit arisng out of or related
to the defendant’s contacts with the forumPorina, 521 F.3d at 127 (quotindelicopteros
Nacionales de Colombia, S.A. v. Hal66 U.S. 408, 416 (1984)). Second, where the suit is not
related to the defendant®ntacts with the forungeneraljurisdiction over a non-resident exists
where the defendant’s “general business conteitiis[the forum] were sufficiently ‘continuous
and systematic’ to justify subjectimgo suit within the jurisdiction.”Metro. Life 84 F.3d at
565. Plaintiffs do not argue thatih claims arise out of RUE’s catts with the United States.
(SeePls.” Mem. in Opp’n 9). Consequently airitiffs “must satisfy the ‘more stringent
minimum contacts test’ for general jurisdictioases, by showing that [RUE] had ‘continuous
and systematic general business contacts’ with the United St&estia, 521 F.3d at 128
(quotingHelicopteros 466 U.S. at 416). As a “minimuprerequisite to the assertion of
jurisdiction,” constitutional minimum contaci$so require “some act by which the defendant
purposefullyavails itself of the privilege afonducting activities within the forum.Id. (quoting
Hanson v. Denckla357 U.S. 235, 253 (1958)).

RUE claims, and Plaintiffs do not contesiat it has “no offices, employees, bank
accounts or property in . . . thinited States[,] nor does it solicit or do business here.” (RUE
Mem. in Supp. 2-3). Plaintiffs allege onlydwontacts between RUE and the United States.
First, Plaintiffs claim that Naftogaz used New York bank accounts fmay RUE some of the
proceeds from its natural gas contracts in Ulgai(AC 1 32). Second, Plaintiffs allege that
Firtash, who allegedly controls RUE, invessaime of RUE’s profitén a host of “shell

companies” based in the United States. (A8B)] These shell companies then “laundered”



those funds by investing the money in a seriggalfestate transactions in the United States,
although the real estate peojs were never completed. (AC 11 96, 113-35).

Examining these contacts together in the ligiost favorable to Plaintiffs, the Court
cannot conclude that RUE “purposefully avail@gelf of the privilegeof conducting business in
the United States. Indeed, the AC does not even allegRtiainvested in U.S. shell
companies; rather, it alleges tlrattash invested RUE’s profits, pramably on its behalf. (AC
1 96). Assuming this contact cha attributed to RUE, simplgceiving money from a foreign
entity’s United States account and investingholependent United States-based companies is not
enough for the Court to asserrganal jurisdiction over RUESeeTransatlantic
Shiffahrtskontor GmBh v. Shanghai Foreign Trade C&96 F. Supp. 326, 335 (S.D.N.Y.

1998) (Cedarbaum, J.) (“The mere agreement to pay funds to a bank account in New York does
not establish constitutiofig sufficient minimum contacts with New York.”Helicopteros 466

U.S. at 416 (holding that the fatiat foreign defendant accegtpayment from a Texas bank “is
of negligible significance for purposes otelenining whether [Defendant] had sufficient
contacts in Texas”). Although the compariresvhich RUE purportedl invested may have
engaged in more extensive activities within theted States, the AC fails to allege that RUE
controlled, directed, or even knebout these acts. Moreover, even if RUE were more involved
in these corporations’ investmedecisions, that would not, in anditfelf, suffice to show that
RUE has “the requisite continuous and systorncontact” with the United Statek re

Terrorist Attacks 718 F. Supp. 2d 456, 471 (S.D.N.Y. 2010) (Danielscfl.Jazini 148 F.3d at
148 (noting that presence of corporate subsidiaryestablish parent’'sggence only if it is an

“agent” or a “mere department of” the foreigarent). Absent more than the threadbare



connections pled in the AC, Phaiffs cannot meet the “string€’ test for minimum contacts
general jurisdiction demand&/etro. Life 84 F.3d at 568.

Alternatively, Plaintiffs argu¢hat the Court should exame the conduct of RUE’s co-
conspirators in order to estatl personal jurisdiatin over RUE. (Pls.” Mem. in Opp’n 10).
“Whether the forum contacts of an in-statéaecnay be attributed to an out-of-state co-
conspirator for due process purposes or whether the latter must independently satisfy the
‘minimum contacts’ requirement is open to questio8ifmon v. Philip Morris, In¢.86 F. Supp.
2d 95, 127 (E.D.N.Y. 2000) (collecting cases). In @ikuit, decisions thdtave attributed the
contacts of a defendant’s co-conspirators ltwee so by applying NeYork state’s long-arm
statute under Rule 4(k)(1), not under Rule 4(k)@&). Daventree 349 F. Supp. 2d at 765;
Simon 86 F. Supp. 2d at 127However, although “[w]hethex plaintiff can establish personal
jurisdiction over a defendant pursuant to Rulg@kthrough the imputation of contacts of that
defendant's putative co-conspirataish the United States has not been [decisively] addressed,”
Daventree 349 F. Supp. 2d at 765, the use of this caaspitheory has beemidely criticized
by courts and scholarsSee, e.g., Davis v. A.& J. Ele@92 F.2d 74, 76 (7th Cir. 1986) (holding
that there is no “independenttferal ‘civil co-@nspirator’ theory opersonal jurisdiction.”)Ann
Althouse,The Use of Conspiracy Theory to Estatblis Personam Jurisdiction: A Due Process

Analysis 52 Fordham L. Rev. 234 (1983).

% Further, “[tlhe analysis of those New York couthat have addressed the constitutionality of conspiracy
jurisdiction has centered on the defendaatimrenes®f the commission of [co-conspirator’s] acts pursuant to” a
conspiracy committed with the forum stateSimon 86 F. Supp. 2d at 123ee alsdAndre Emmerich Gallery, Inc.

v. SegreNo. 96 Civ. 889, 1997 WL 672009, at *6 (S.D.N.Y Oct. 29, 1997) (Haight, J.) (holding that defendant’s
knowledge that a forged artwork would be sold to a Nevk art dealer, thus afféing the New York art market,
created enough of a forum connectiosatisfy due process). Even if theuCowere to apply the New York long-

arm statute’ attribution theory to Rule 4(k)(2), the Coumdl$i that Plaintiffs have failed to demonstrate either that

the conspiracy took place the United States or that RUE was aware of any overt acts committed in furtherance of
a conspiracy in the United States.



In light of these consideratns, the Court declines to caaer the contacts of RUE’s co-
conspirators to establish personal jurisdictiwer RUE and instead focuses on RUE’s individual
contacts—which, as discussed above, ardficgnt to confer pesonal jurisdiction.

B. Reasonableness

Even if RUE’s contacts with the United Statwere constitutionally sufficient, the Court
nonetheless finds that the exercise of persomiadigtion over RUE would be unreasonable. A
defendant’s contacts must bensidered in light of otheattors to determine whether the
assertion of personal jurisdicti would be “reasonable.” Theexgise of personal jurisdiction
must comport with “fair playand substantial justice.Burger King Corp. v. Rudzewic471 U.S.
462, 476 (1985). “[T]he reasonableness prong ofltleeprocess inquiry evokes a sliding scale:
the weaker the plaintiff's shamg on minimum contacts, the lesslefendant need to show in
terms of unreasonablenesdifeat jurisdiction.”"Metro. Life 84 F.3d at 569 (quoting
Ticketmaster26 F.3d at 210). In this analysis, théethelant bears the burden of demonstrating
“that the assertion of jurisdiction in the fonuwill make litigation so gravely difficult and
inconvenient that [he] unfairly is at a sevdisadvantage in comparison to his opponeSEC
v. Softpoint, Ing.No. 95 Civ. 2951, 2001 WL 43611, at ¢5.D.N.Y. Jan. 18, 2001) (Lynch, J.)
(quotingBurger King 471 U.S. at 478) (internal quotation marks omitted).

The reasonableness inquiry is an equithdllancing test that directs the Court to
consider five factors: (1) “the burden thilaé exercise of jurisdiction will impose on the
defendant;” (2) “the interests of the forum etat adjudicating the case;” (3) “the plaintiff's
interest in obtaining convenient and effective religf) “the interstate judicial system’s interest

in obtaining the most efficient resolution of theattoversy;” and (5) “theshared interest of the



states in furthering sociglbstantive policies.Metro. Life 84 F.3d at 568 (citingsahi Metal
Indus. Co., Ltd. v. Superiorddrt of Cal., Solano Cnty480 U.S. 102, 113-14 (1987)).

Although the defendant bears @alvy burden to show thatelexercise of jurisdiction
would be unreasonablegeSEC v. MortonNo. 10 Civ. 1720, 2011 WL 1344259, at *12
(S.D.N.Y. Mar. 31, 2011) (Dolger, Mag.), courts have ronely found jurisdiction to be
unreasonable where neither party has ties to the faeee.g.Asahj 480 U.S. at 106Tamam
v. Fransabank Sab77 F. Supp. 2d 720, 733 (S.D.N.Y. 2010¢ékdan, J.). Given that neither
party in the instant case has a connectionddthited States, nor have Plaintiffs alleged
anything more than minimal contact betweenERahd the United States, the Court finds that
asserting jurisdiction over RUEould “offend traditional notions of fair play and substantial
justice.” Int'l Shoe 326 U.S. at 316.

First, exercising jurisditon would impose a substatburden on RUE—a Swiss
corporation that does no business in the Urfitades—by forcing RUE to defend a suit in New
York. See Kernan v. Kurz-Hastings, Int75 F.3d 236, 244 (2d Cir. 1999) (holding that a
Japanese corporation would faceudstantial burden on if forced to defend a suit in New York);
see also Asahi480 U.S. at 114 (noting that courts mgiste “significant weght” to the “unique
burdens placed upon one who must defendelhé a foreign legal systemMega Tech Int’l
v. Al-Saghyir EstablishmenNo. 96 Civ. 8711, 1999 WL 269896,*&t (noting that despite the
“conveniences of modern communication andgpamtation,” it would still be both costly and
cumbersome for Saudi Arabian dediant to litigate in New York)Nor have Plaintiffs, all of
whom reside in Ukraine, alleged that this forum is any more convenient to Seslamam

677 F. Supp. 2d at 733.
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The Court finds the second factor to bentast important consideration here, because
the United States has a very limited interestdjudicating this caseBoth RUE and Plaintiffs

are foreign residents, and alltbie conduct underlying Plaintiffs’ claims occurred abroad. In

cases where the plaintiff is not a resident of a particular forum, “the forum’s legitimate interests

in the dispute have considerably diminishethre S. African Apartheid Litig643 F. Supp. 2d
423, 431 (S.D.N.Y. 2009) (Scheindlin, J.) (im&rquotation marks orted). Although the
United States does have an interest in stopping human rightssathus interest is minimal
where, as here, both parties Beeign nationals litigating a sipute that took place entirely in
the Ukraine.SeeTamam 677 F. Supp. 2d at 73Bit’'l Hous. Ltd. v. Rafidain Bank Iraq12 F.
Supp. 1112, 1119 (S.D.N.Y. 1989) (Ward, J.). This lafckterest weighs against the exercise
of jurisdiction.

To the extent that Plaintiffs’ claims involweolations of Ukrainian law, federal courts
are ill-equipped to assess such a claBeePorina v. Marward Shipping CpNo. 05 Civ. 5621,
2006 WL 2465819, at *24 (S.D.NX. 2006) (Patterson, Jaff'd, 521 F.3d 122 (2d. Cir 2008).
Plaintiffs may also have difficultgbtaining effective relief frorthis forum. Although the Court
would have jurisdiction to enforce any judgmentered against a foreign plaintiff, RUE has no
known assets in the United States, and enigrany monetary judgment could require further
litigation. See, e.qEitzen Bulk A/S v. Bank of Indg27 F. Supp. 2d 234 (S.D.N.Y. 2011)
(Hellerstein, J.). This factor thereforeastgly weighs against a finding of jurisdiction.

Fourth, in evaluating the im&ate judicial system’s farest in obtaining the most
efficient resolution, the Court considers theation of likely witnesses and evidenddetro.

Life, 84 F.3d at 574. Most of tmelevant evidence and witnessa this case are located in
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Ukraine, and are beyonddlCourt’'s subpoena powekletro. Life 84 F.3d at 574-75. This
factor thus also stronglweighs against the exase of jurisdiction.

Finally, the Court finds that éhinterest in promoting substantive social policies weighs
somewhat in Plaintiffs’ favorAs Plaintiffs have argued, thénited States does have a policy
interest in protecting human right However, when considering reasonableness, courts must
consider the procedural and substantive policiegtwr nations in deciding whether to assert
jurisdiction, and take ‘gpat care and reserve” when exteigdthe U.S. concept of personal
jurisdiction into the international fieldAsahj 480 U.S. at 107. In this case, it would be
unreasonable for the Court to intrude on matteas are wholly located in Ukraine.

In light of these factors, the Court finthe exercise of jurisdiction over RUE to be
unreasonable.

V. JURISDICTIONAL DISCOVERY

Plaintiffs also request the oppanity to conduct jurisdictionaliscovery. (Pls.” Mem. in
Opp’n 13). However, RUE argues that Plaintifesquest should be denied because Plaintiffs
have failed to allege facts to support a priaed showing of jurisdiction. (Def.’s Mem. in
Supp. 5-6).

At the jurisdictional stage, “district courtmjoy broad discretion in deciding whether to
order discovery.”In re Terrorist Attacks on September 11, 20849 F. Supp. 2d 765, 811
(S.D.N.Y 2005) (Casey, Jaff'd, 538 F.3d 71 (2d Cir. 2008). The failure to make out a prima
facie case does not always bar jurisdictional discovEhrenfeld v. Mahfoyz189 F.3d 542, 550
n.6 (2d Cir. 2007). Rather, the cbahould grant plaintiffs suchstiovery if “facts may exist” to
support jurisdiction.Marine Midland 664 F.2d at 904. But if éhplaintiff offers only

“speculations or hopes ... that further connectiorjghenforum] will come to light in discovery,”
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the court should dismiss the complaiRRosenberg v. PK Graphicklo. 03 Civ. 6655, 2004 WL
1057621, at *1 (S.D.N.Y. May 10, 2004) (Buchwald, J.).

Here, Plaintiffs have offered no rationalet@asvhy jurisdictional discovery is likely to
elicit information connecting RUE to the United &t (Pls.” Mem. in Opn 14). Furthermore,
although a prima facie showing of personalgdiction is not a prerequisite for obtaining
jurisdictional discoery, its absence renders discovery léssy to yield useful information.
Jazini 148 F.3d at 186. Finally, thadt that RUE is a foreigoorporation also disfavors
jurisdictional discovery See idat 185-8gnoting that allowing jurisdictional discovery over
foreign corporate defendant would be a practicedisatict courts haveriot hitherto engaged”);
Daventree 349 F. Supp. 2d at 761.

V. LEAVE TO REPLEAD

Plaintiffs argue that that the Court shouldmrPlaintiffs the opportunity to replead.
Defendants argue that since “the problentk whe Plaintiffs’ claims are substantive ...
repleading would be futile.” (RUReply Mem. 8 [Dkt. No. 73]).

The question of whether to allow Plaintiffsreplead is a matter of this Court’s “sound
discretion.” McCarthy v. Dun & Bradstreet Corp482 F.3d 184, 200 (2d Cir. 2007). Leave to
amend a complaint “shall be freely given whestige so requires.” Fed. R. Civ. P. 15&8e
alsoCortec Indus., Inc. v. Sum Holding L.B49 F.2d 42, 48 (2d Cir. 1991) (“It is the usual
practice upon granting a motion tesuiss to allow leave to repld). Leave to replead should
be denied, however, if it would be futilélcCarthy, 482 F.3d at 200.

The Court finds that repleading may not be &uiiil this case. Plaiiffs have amended

their complaint only once, and that was befet¢éE made its motion to dismiss. Plaintiffs
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should be granted leave to assert facts, if thest, that would show that RUE has contacts with
the United States such that it would basonable to subject it to jurisdiction here.
VI.  CONCLUSION
For the foregoing reasons, the CourtANR'S Defendant RUE’snotion to dismiss
Plaintiffs’ claims for lack of personal jurisdion. [Dkt. No. 56]. Plaintiffs’ claims are

dismissed without prejudice.

SOORDERED.

Dated: New York, New York
March 26, 2013

/sl
Kimba M. Wood
UnitedStateDistrict Judge

14



