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Irving H. Picard (the “Trustee”), as Trustiee the substantivelyansolidated liquidation
of the business of Bernard L. Madoff Investm8eturities LLC (“BLMIS”) and the estate of
Bernard L. Madoff (“Madoff”), under the Securisiénvestor Protection A¢“SIPA”), 15 U.S.C.
88§ 78aaat seq. by and through his undersigned counsedpectfully submits this Memorandum
of Law in Opposition to DefendantMotion In Limine to Bar Use dPrejudicial Phrase. For the
reasons set forth below, Defendamtsition in limine should be denied.

. PRELIMINARY STATEMENT

Defendants’ motion must be denied becausedlef sought is at odds with the reality of
the Ponzi scheme perpetrated by Madoff, as wahasights of BLMIS customers in this SIPA
proceeding. There is no dispute that, duringctivase of Madoff's frad, BLMIS investors’
funds were principally deposited into a bankast at J.P. Morgan @ise (the “703 Account™.
The money received from customers was not imgest securities for the benefit of those
customers as purported, but insteas primarily used to makedtiibutions to, or payments on
behalf of, other investors. As Madoff explairetchis plea hearing, “Up until | was arrested . . . |
never invested [customer] funds in the securitessl had promised. Instead, those funds were
deposited in [the 703 Account]. When clientshad to receive the profits they believed they
had earned with me or to redeem their principased the money ithe [703 Account] that
belonged to them or other clients to payrtbguested funds.” Ex. 2, to Sheehan Decl. to
Trustee’s Motion for Partial Summary Judgmddkt. No. 87. The transfers Defendants
received from BLMIS therefore came from aroningled account and ingdled or consisted of,

at least in part, other people’s money.

! The facts of Madoff's Ponzi scheme are not in dispStee Trustee’s Rule 56.1 Statmhin support of his Motion
for Partial Summary Judgment, Dikio. 87, and Defendant’'s Rule 56.1 Counter Statement, Dkt. No. 119.
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Defendants’ central premise is also flawed beed'their money” isiot at issue. Under
SIPA, a fund of “customer propertys established for priority diribution to the “customers” of
the debtor.SeeSIPA § 781 (4)% SIPA § 781 (2). Each customer then has a claim to a pro rata
share in the fund of customer propertytiie extent of his “net equity.SeeSIPA § 78Il (11);
SIPA § 78fff-2(b). SIPA does not, as Defendants suggest in their motion, entitle any customer to
a “return” of “their mong” or “their principal.”

Defendants’ motion is an attempt to distoe framework of the case to be put before the
jury by wrongly suggesting that the Trustee iskéeg to recover “their money” as opposed to
the recovery of Customer Property. Far fromingcas a “later day Robin Hood,” as Defendants
brazenly suggest, the Trustee is fulfilling hindisputed, statutory mandate as set forth by
Congress in SIPA. The Trusteeibutes funds to customerstivvalid, approved claims on an
equitable and ratable basis—withe@egard to economic status,amy other factor. To suggest
that the Trustee is somehow in the businesteafling from the richrad giving to the poor is
both patently false arighly prejudicial.

Defendants’ motion must be denied becahseTlrustee’s reference to “other people’s
money,” or any like wording, is completely accuratal not at all prejudial when describing to
the jury the nature of a Ponzi scheme. The $3illbmplus in transfers at issue for trial consist
of funds that were stolen from other BLM¢8Bstomers from a singleommon account (before
being conveyed to Defendants in furtherance of Madoff's admitted Ponzi scheme.) As such, it

would in fact be unfairly prejudicial to the Ttas to allow the Defendanto describe the funds

2 SIPA § 78lli(4) defines “Customer Propgras “cash and securities . . . at dinge received, acquired, or held by
or for the account of a debtor fraon for the securities accounts of astmmer, and the proceeds of any such
property transferred by the debtor, inding property unlawfully converted.”



remaining at issue to the jury as somehow “theney” or as a “returndf “their principal”
when the undisputed facts belie such characterizations.

[I. ARGUMENT

A. The Central Premise of DefendantsMotion is Untenable Given the
Undisputed Facts and the Established SIPA Procedures

Defendants’ motion must be denied becadtsseentral premise is wrong. The hundreds
of millions in transfers that remain the subjectr@l do not consist diunds that are accurately
characterized as the “Defendants’ principgDef. Mot. p. 2). BLMIS did not maintain the
funds at issue in segregated accounts in Deféatlaames before “returning” them to any
Defendant. Rather, BLMIS commingled Defendadeposits in an unseggated account with
money fromall investors. The transfers at issueréiore, consist of and include “other
people’s money.”

The money flowing out of BLMIS to itsustomers came from the common, non-
segregated 703 AccoungeeEx. 2 to Sheehan Decl. to Ttas’s Motion for Partial Summary
Judgment, Dkt. No. 87. Upon the liquidatiof BLMIS under SIPA, this cash and any
recoveries of customer property by the Trustedabe distributed rataplo all customers with
net equity claims SeeSIPA § 781 (11); SIPA § 78fff-2(b). Ne@ustomer has an identifiable
interest in specific funds, buttheer has a pro rata claim teshare of the customer fund.
Rosenman Family LLC v. Picard95 Fed. Appx. 766, 769 (2d Cir. 2010) (affirming that funds
transferred by investor to BLMIS formed parttbé debtor’s property arthe bankruptcy estate,
and are therefore subject to SIPA); re Adler Coleman Clearing CorR211 B.R. 486, 496
(Bankr. S.D.N.Y. 1997) (customers’ assets tramstkinto a Ponzi scheme constitute “customer
property” against which customers do not have aentiflable interest to their investments, but

rather simply have a claim agatirise collective pot ofunds). This is consistent with case law



recognizing that, in a fraudulentrsame where investors’ moneyastensively commingled with
the money of other investors such that the fuaxdsmpossible to segregate, each investor is
limited to his or her pro rata inst in the entire asset podJnited States Commodity Futures
Trading Comm’n v. Lintan786 F. Supp. 2d 1374, 1382 (D. Ariz. 2011) (cit8tC v. Better

Life Club of Am., In¢.995 F.Supp. 167, 181 (D.D.C. 1998)). At best, if the Defendants were
able to sustain their affirmative defense undetise 548(c), any “right” to retain funds that
satisfied their principal investmeist not a recognition that it wasreturn of “their money” or
“their specific funds,” but ratér a recognition of a right torastitution claim, up to their
principal amount invested, as a result of the fraGeeDonell v. Kowell 553 F.3d 762, 773 (9th
Cir. 2008).

Madoff operated a Ponzi scheme which commingled customers’ assets. The funds the
Sterling Defendants transferredBaMIS were used to make paynterio earlier investors, and
the transfers received by the Sterling Defertslavere funds BLMIS received from later
investors. By the Ponzi scheme’s very nature, the hundreds of millions of dollars Defendants
placed into their 180-plus accounts over timiehee “belonged” to any of the Defendants nor
were allocable specifically to them; rathBE,MIS placed the funds to a commingled, common
fund of customer property belonging to all custanaith valid claims on a pro rata basis. As
such, the transfers received by the Sterling Defendants do not constitute “their money” or “their
principal,” and references to these transfersoasisting of or including “other people’s money”
are in no way unfairSee Costantino v. Herzog03 F.3d 164, 174 (2d Cir. 2000) (“Because
virtually all evidence is prejudial to one party or another, to justify exclusion under Rule 403
the prejudice must henfair.”) (emphasis in original) (citingVeinstein’s Federal Eviden&

403.04[1][a] (2d ed. 1997)). To show unfairnddsfendants must identify “some adverse effect



beyond tending to prove a factissue that justifies admissionltl. at 174-75see also U.S. v.
Ruskjer Crim. No. 09-00249HG, 20 WL 3841854 at *4 (D. Ha. Aug. 29, 2011) (denying
motion to preclude use of term “Ponzi schemeCduse it merely described the alleged activity
in a succinct fashion and did not pose a danger of unfair prejudmsisieading the jury).

The cases cited by Defendants in their motegarding the exclusn of “pejorative”
terms are inapposite and as such support theeerug hose cases involved terms and phrases
that were facially pejorative and derogatoryhwiespect to the defendants themselves and/or
their alleged conduct — nat all the case heré&ee Plew v. Limited Brands, Intlo. 08 Civ.
3741, 2012 U.S. Dist. Lexis 14966, at *6-7 (S.D.NFéb. 6, 2012) (finding characterization of
Defendants’ actions astésaling” pejorative)Aristocrat Leisure Ltd. v. Deutsche Bank Trust Co.
Ams, No. 04 Civ. 10014, 2009 U.S. Dist. LEX89183, at *19-20 (S.D.N.Y. Sept. 28, 2009)
(finding use of term “tax havenhflammatory and derogatoryxlA Holdings, S.A. v. Lehman
Bros., Inc, No. 97 Civ. 4978, 2002 U.S. Dist. LEXIS 22559, at *2-3 (S.D.N.Y. Nov. 21, 2002)
(denying in part and granting infpanotion to exclude term “ratading”). The Trustee’s use of
the phrase “other peoplesoney,” by contrast, isfactualcharacterization adhe transfers from
BLMIS, explains the Ponzi scheme’s inner wods, explains what the Trustee is doing via the
action before the jury, and is not atdijorative with respect to Defendanfee Aristocrat
Leisure 2009 U.S. Dist. LEXIS 89183 at *20 (dedéfhig to exclude factual terms including

“hedge funds,” “short selling,” and “off-sh@incorporation” because they were not

inflammatory on their facé).

3 Highland Capital Mgmt. L.P. v. Schneidesrlikewise inapposite because imtltase, the court precluded use of
terms such as “securities fraud”, “insider trading”, and #telecause no securities claims were at issue in a breach
of contract action, and those terms were only intended to make the Defendants themselves look likptaad pe
551 F. Supp. 2d 173, 192 (S.D.N.Y. 2008). However, the court did allow usefatthal term “material

nonpublic information.”ld. at 193.



Defendants’ assertion (Def. Mot. p. 6), that “there is no evidence Defendants received
anyone else’s money other than their own” isiptetely wrong. The evehce at trial will show
precisely that — Madoff ran a Ponzi scheme Betendants’ received money from commingled
funds belonging to all BLMIS customers. Itthee Defendants who cannot point to any evidence
that the money they received cted of their segreged funds. Defendants’ further assertion
that use of the phrase “other people’s moneyjlies that the standaad willful blindness is
automatically met (Def. Mot. p. 6) isr@n sequituand a stretch. Whether the Defendants were
willfully blind to signs of Madoff’'s fraud is a separate issue from the commingled nature of the
funds received by Defendants. That Defendesttsived other people’s money is a relevant,
accurate fact and an inherent result of the Psetzeme run by Madoff. The jury will make the
ultimate determination as to whether Defendants were willfully blind to the warning signs of
Madoff’s fraud.

B. The Relief Sought By Defendants Would be Unfairly Prejudicial to the
Trustee

The relief sought by Defendants, dioaing them to make reference ttheir principal”
or similar descriptions of the trafers at issue, would in fact befairly prejudicial to Trustee.
Allowing the Defendants to manipulate the teratogy of the case in this manner would create
the false impression that the Trustee is dummeattempting to re-disbute “Defendants’
money” to less fortunate, lesslpable, or less sophisticatedstomers. To the contrary, the
Trustee takes valid claimholdeas he finds them. He sitgpseeks to recover Customer
Property for equitable distribution on alled claims in accordance with SIPA.

What is “fair” must be determineditiv reference to the undisputed fac&print/United
Mgmt v. Mendelsohrb52 U.S. 379, 388 (2008) (stating tHafpplying Rule 403 to determine if

evidence is prejudicial also requires a fact-iste®, context-specific inquiry.”). Here, the facts



concerning the commingled funds at BLMIS supplbe Trustee’s characterization of “other
people’s money” and foreclose the Defendaet&rts to misconstrue the transfers deefr
principal.”

Similarly, Defendants’ motion is a backdaard belated attempt to hamstring the
Trustee’s forensic accounting expérindeed, Defendants’ motidpp. 5-6) takes broad aim at
the report of Bruce G. Dubinsky, who will tegtdibout, among other things, the operations of
BLMIS and its lack of legitimacy, certain tfe Defendants’ accounsnd Madoff's purported
investment strategy. Mr. Dubinsky must be alldwe accurately testifto the relevant facts
regarding the Ponzi scheme anaviiboperated. These facts are dthg relevant to establishing
the legal basis for the Trustee’s claims, and sem@y include referende the commingling of
funds and the fact that “redemptions” fromMLS consisted of or included other people’s
money. Any challenge Deafeants wish to make with regard to the assumptions or conclusions

of Mr. Dubinsky should be done through the sregamination of MrDubinsky at trial.

. CONCLUSION

For the foregoing reasons, the Court should deny Defendants’ motion, and should bar
Defendants from referring to the transfers at igmi&heir money,” “theiprincipal” or by any

like characterization or phrasing.

“ Motions to strike experts were due on January 26, 2012. Defendants filed no matidfr aBubinsky and thus
this “argument” is untimely.
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