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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
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Plaintiffs/Counterclaim
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Plaintiffs TNS Media Research, LLC d/b/a Kantar Media Services

(“Kantar”) and Cavendish Square Holdings B.V. (“Cavendish”) bring this action

against TRA Global, Inc. (“TRA”) seeking a declaratory judgment that Kantar’s

RapidView for Retail product (“RVR”) did not infringe on U.S. Patent No.

7,729,940 (“*940 Patent”), which TRA owns. Cavendish also brings a claim
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against TRA for breach of contradcfTRA asserts various affirmative defenses and
brings counterclaims for patent infringement, breach of fiduciary duty,
misappropriation of trade secrets, and breach of contract.

Currently before the court is TRA’s motion for a preliminary
injunction requiring Kantar to cease making RVR, and to cease selling it or
offering it for sale, on the basis that it infringes Claim 71 of the ‘940 Patent. For
the reasons set forth below, the motion is denied.

Il.  BACKGROUND *2

TRA is a media research company that began operations in 2007.
Cavendish invested in TRA in Augusttbfat year, and, in return, received TRA
stock and the right to a seat on TRA’s board of directd¥gar the end of 2008,
Cavendish filled that seat with a senmiice president from WPP PLC, the parent
company to both Cavendish and Karitar.

In June 2010, the Patent and Trademark Office issued the ‘940 Patent,

! SeeComplaint 1 17-21.

2 The facts in this case are contested and presented here based on the

limited record available at this stage in the litigation.

3 SeeAnswer and Counterclaim (“Answer”) {1 46, 56-59.

4 See8/2/11 Declaration of Sheila Spence, Cavendish’s Representative

on TRA'’s Board of Directors, in Opposition to TRA’s Motion for Preliminary
Injunction (“Spence Decl.”) 11 3-4.
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with TRA designated as the sole assighé&hortly thereafter, TRA created Media
TRAnNalytics (“MTRA”), a product based dhe ‘940 Patent. MTRA collects and
matches four kinds of data: data from leadnd satellite sebp boxes to determine
what channel a household is watchindi¢kstream data”); programming data that
allows it to determine what show was oattobhannel; advertising data that allows
it to determine what ads ran during thlabw; and, finally, data about what the
household purchases. These data ame #amonymously analyzed and used to
generate reports to help advertisereduaine the return on their investment in
previous ads (“ROI reports”) and howitwest their future advertising dollars
(“planning reports”), as well as secohg-second TV ratings reports (“ratings
reports”)® TRA claims that Kantar approached it about licensing the ‘940 Patent
in August 2010; Kantar denies this and statastead that TRA made repeated
efforts to license Patent ‘940 to it for a substantiaffdée parties never agreed to

a license.

5 SeeAnswer | 106.

6 See?/1/11 Declaration of Mark Lieberman, CEO of TRA, in Support
of TRA’s Motion for Preliminary Injunction (“Lieberman Decl.”) 11 8-13.

! SeeAnswer  95.
8 SeeSpence Decl. 1 10.



Kantar released RVR in March 201 XKantar claims that RVR is
based on its own technology and doesimibinge the ‘940 Patent, while also
pointing out differences between RVR and MTRAKantar also argues that the
‘940 Patent is invalid as obviotfs.For its part, TRA claims that Kantar obtained
its confidential information from Caversdi’'s representative on the TRA board of
directors, that Kantar used this infortea to develop RVR, and that RVR in fact
infringes on Claim 71 of the ‘940 Patéft.

The parties have submitted expegtlhrations regarding the technical
merits of TRA’s motion for a preliminary injunctiomhe experts disagree about
whether RVR infringes on Claim 71 of the ‘940 Patent, and whether Claim 71 is
valid.

A.  Expert Declarations on Infringement

o Seeb/28/11 Press Release from Kantar, Ex. A to Delcaration of Stu

Gray, Independent Consultant to TRA, at 1.

10 For example, Kantar states tiRWR does not create ROI reportSee

Plaintiffs’ Reply Memorandum of Law in Opposition to Defendant’s Motion for
Preliminary Injunction (“Opp. Mem.”) at 23.

11

See8/2/11 Declaration of George Shabab, President of Kantar, in
Opposition to TRA’s Motion for Preliminary Injunction (“Shabab Decl.”) | 26;
Complaint § 18.

12 SeeAnswer 9 105-129. While the Answer claims that RVR directly
infringes Claims 1 and 71, this opinion only discusses Claim 71 because that is the
only claim contested by either side in this motion.
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TRA'’s expert splits Claim 71 into five steps — collecting data,
matching it on a computer, storing the matched data electronically, applying a
cleansing and editing algorithm, and calculating a “true target index metric” — and
states that RVR “literally infringes” each st€pKantar’'s expert asserts that RVR
does not infringe on Claim 71 for two reasof#st, he claims that RVR collects
“market-level data” on programming@ advertising, whereas Claim 71
contemplates collecting “household level data associated with multiple
households” for programming and advertisth@econghe asserts that RVR
applies a “cleansing and editing algorithm’it®input data sets before matching
them, whereas Claim 71 applies the algorithm to the data post-matthing.

TRA'’s expert makes two points in rebutt&irst, he states that
“market-level data” is synonymous with “household level data associated with

multiple consumer households” for purposes of Clain73econghe asserts that

13 6/28/11Declaration of Richard Fenwick, Expert for TRA, in Support
of TRA’s Motion for Preliminary Ijunction (“Fenwick Decl.”) | 6.

14 8/1/11 Declaration of Michael I. Shamos, Ph.D., J.D., Expert for
Kantar and Cavendish, in Opposition to TRA’s Motion for Preliminary Injunction
(“Shamos Decl.”) 1 6-12.

15 Id. 11 13-15.

16 8/10/11 Supplemental Declaration of Richard Fenwick, Expert for
TRA, in Support of TRA’s Motion for Preliminary Injunction (“Fenwick Supp.
Decl.”) 11 26-27.
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RVR “appl[ies] at least one cleansingdaediting algorithm to the matched and
stored data” by editing its raw clickstream data prior to matching, and by
converting the matched datasato user-friendly form!?
B. Expert Declarations on Validity

Kantar’'s expert argues that Claim 71 is “invalid because it covers
subject matter that would have been obvious at the time of the invefitibie.”
states that with two exceptions, Claim 71 was taught by prior art as early a$ 1985.
As to the first exception — that the 1985 piant did not teach the use of a set-top
box to collect clickstream data — he claims that “artisans would substitute the
[now] commonplace set-top boxes” for aldexternal meters. and that a 2002
patent intimated such a substituti@nie claims that the second exception — that
the 1985 prior art did not teach the use of a trusted third party to group and match
the collected data sets “without procegsany personally identifiable information

associated with the consumer househoddwhich an account identifier has been

7 1d. 19 30-44. Plaintiffs filed a sur-reply to the memorandum of law to
which the Fenwick Supplemental Decléoma was attached, but did not submit a
supplemental declaration from their own expert.

18 Shamos Decl. | 16.
19 See id{ 20.
20 Id. Y 23-25.



assigned — was taught by prior art fr@000, and that privacy protection was
required by Federal la®. As a result, he concludes that the method of matching
and grouping data required by Claim 71 “wibhlve been obvious to try. . 22"
TRA'’s expert responds in three waySirst, he asserts that the 1985
prior art made use of a supplemental datifection device to obtain purchase data,
the need for which was eliminated by Claim*7 Seconghe asserts that prior art
did not teach matching of purchase and media-exposuré*daiérd, he notes that
Kantar previously offered a product without Claim 71’s privacy protections.
[ll.  LEGAL STANDARDS
A. Patent Validity
Patents are presumptively valid by stafit®&lonetheless, they may
be deemed invalid if “the differencégtween the subject matter sought to be

patented and the prior art are such that the subject matter as a whole would have

2L SeeidqT 27-30.
22 Id. 7 32.
23 SeeFenwick Supp. Decl. 1 4.

24 See id 15. Kantar claims that tlsame prior art does in fact teach

such matching SeePlaintiffs’ Sur-Reply Memorandum of Law in Opposition to
Defendant’s Motion for Preliminary lapction (“Supp. Opp. Mem.”) at 2.

% SeeFenwick Supp. Decl. 113.
26 See35 U.S.C. § 282.



been obvious at the time the invention was made to a person having ordinary skill
in the art to which said subject matter pertafis.”

1. Claim Construction

The court must construe clainries before determining whether a
patent is obvious in light of prior &ft.First, the court should look at the actual
claim language. Absent “an express intent to impart a novel meaning to claim
terms,” the claim language is given its “ordinary and customary meaning. . . .”
During this process, the court may look to the claim and the specification, the
prosecution history, and dictionaries, amongst other things. While a novel or
unigue definition in the specification is “usually . . . dispositi¥’&]t]he claim is
the measure of [the patentee’s] right to relief, and while the specification may be
referred to to limit the claim, it can ver be made available to expand?it.”

2. Comparing Claim to Prior Art

27 Id. § 103.

28 SeeTelflex, Inc. v. Ficosa N. Am. Coyr299 F.3d 1313, 1324 (Fed.
Cir. 2002).

29 Mars, Inc. v. H.J. Heinz Co., L.B77 F.3d 1369, 1373 (Fed. Cir.
2004).

30 Telflex, Inc, 299 F.3d at 1324-25.

31 Johnson & Johnson Assoc. Inc. v. R.E. Service Co,,486.F.3d
1046, 1052 (Fed. Cir. 2002) (quotatimarks and citations omitted).
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Once the court has construed theml&erms, it proceeds to determine
whether a patent claim is obvious by looking at “the scope and content of the prior
art, the differences between the priorartl the claims at issue, and the level of
ordinary skill in the pertinent arf? Additionally, a court may find a patent
obvious “if it would have been obvious to a person having ordinary skill to try a
course of conduct. . .*¥ At trial, the alleged infringer must make a showing of
obviousness by clear and convincing evidefice.

3. Secondary Factors of Non-Obviousness

Once the alleged infringer has made out a prima facie case that a
patent is obvious, a court must consider secondary factors of non-obviousness
before reaching its final decisidn. The patentee bears the burden of

demonstrating a nexus between anyseéary factor of non-obviousness and the

32 Bayer Schering Pharma AG v. Barr Labs., JiZ5 F.3d 1341, 1347
(Fed. Cir. 2009).

33 |d. at 1348 (citing<SR Int'| Co. v. Teleflex Inc550 U.S. 398, 402
(2007)).

34 Microsoft Corp. v. i4i Ltd. P'shipl31 S. Ct. 2238, 2242 (2011).

= SeeBayer Schering Pharma AG75 F.3d at 1348. Indeed, when the
patentee presents such factors, it is legadr for a court not to consider theiSee
In Re Huai-Hung Kap639 F.3d 1057, 1067 (Fed. Cir. 2011) (citations omitted).
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patent clain?® Therefore, if a secondary factarises from something beyond the
claim or something that is taught by prior art, it is insufficient to overcome a prima
facie case of invalidity’
B. Patent Infringement

If the court finds that a patent is valid, the court should proceed to
analyze infringement clain§. Analysis of patent infringement involves two steps.
First, as in the validity analysis, the counust construe the patent clainsecond
the court must compare “the properly construed claims to the device accused of
infringing.”®® If the patentee can then “shovethresence of every element or its

equivalent in the accused device,” the court should find that the accused device

36 See J.T. Eaton & Co, Inc. Atlantic Paste & Glue Cp106 F.3d
1563, 1571 (Fed. Cir. 1997).

37 See Ormco Corp. v. Align Tech., 463 F.3d 1299, 1311-12 (Fed.
Cir. 2006). For example, if a patestraises the commercial success of his
patented device as a secondary factorfhmttsuccess is in fact due to excellent
salesmanship unrelated to the patdaim, it is not pertinent to the non-
obviousness analysisSee id

38 The analysis proceeds in tlsigquence because “a judgment of

invalidity necessarily moots the issue of infringemeriftypeRight Keyboard
Corp. v. Microsoft Corp.374 F.3d 1151, 1157 (Fed. Cir. 2004).

3% Markman v. Westview Instruments, |62 F.3d 967, 976 (Fed. Cir.
1995).
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infringes the paterft.
C.  Preliminary Injunction

Injunctive relief in patent cases is authorized by stdtute.
preliminary injunction, however, is “an extraordinary remedy never awarded as of
right.”*? A party seeking a preliminary injunction must therefore establish “[1] that
[it] is likely to succeed on themerits, [2] that [it] is lilkely to suffer irreparable harm
in the absence of preliminary relief, fBlat the balance of equities tips in [its]
favor, and [4] that an injunction is in the public interédtA movant seeking a
preliminary injunction that would alter the status quo must establish the same
factors by a “clear showing” that it is entitled to the relief it requ¥sts.

In order to show a likelihood of success on the merits in a patent case,

the patentee “must show that it will likely prove infringement, and that it will

40 Uniloc USA, Inc, v. Microsoft Corp632 F.3d 1292, 1301 (Fed. Cir.
2011).

“ See35 U.S.C. § 283.
42 Winter v. Natural Res. Def. Council, In857 U.S. 7, 24 (2008).

43 Titan Tire Corp. v. Case New Holland, In666 F.3d 1372, 1375-76
(Fed. Cir. 2009) (quotation mes and citations omitted).

4 Citigroup Global Mkts., Inc. v. VCG Special Opportunities Master
Fund Ltd., f/k/a CDO Plus Master Fund Lt898 F.3d 30, 35 (2d Cir. 2010).
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likely withstand challenges, if antg the validity of the patent? This means that
“[a] preliminary injunction should nossue if an alleged infringer raises a
substantial question regarding either infringenmentalidity.”*® Raising such a
guestion requires “more than a scintiiiat less than a preponderance of the

evidence.*’

Once the accused infringer has made its required showing, “the
burden shifts to the patentee to shoat tihe defense lacks substantial mefitA
patentee who does not meet this burden “is not entitled to a preliminary
injunction,” regardless of the weight oftlother factors, because it has not shown

a likelihood of success on the mefits.

4 Titan Tire Corp, 566 F.3d at 1376.

46 AstraZeneca LP v. Apotex In633 F.3d 1042, 1050 (Fed. Cir. 2010)
(emphasis added).

47 Abbott Labs. v. Sandoz, In644 F.3d 1341, 1364 (Fed. Cir. 2008).
The showing required at the preliminary injunction stage is lower than at trial
because the essential issue at the pneding injunction stage is vulnerability, not
validity. See Atlanta Pharma AG v. Teva Pharms. USA, &6 F.3d 999, 1006
(Fed. Cir. 2009).

48 Atlanta Pharma AG566 F.3d at 1006.

% National Steel Car, Ltd. v. Canadian Pacific Ry., | 87 F.3d 1319,
1325 (Fed. Cir. 2004). This is in marked distinction to older case law that holds
that none of the preliminary injunction factors are dispositsee e.g, Hybritech
Inc. v. Abbott Labs849 F.2d 1446, 1451 (Fed. Cir. 1988) (citigper Corp. v.
Litton Sys. InG.757 F.2d 1266, 1269 n.2 (Fed. Cir. 1985)).
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IV. DISCUSSION
Validity of Claim 71 of the ‘940 Patent
A.  Claim Construction
As a threshold matter, | must construe the disputed language in Claim
71. The parties dispute the meaning of the phrases “household level data
associated with multiple consumer households” and “[applying] a cleansing and
editing algorithm to the matched and stored data.”

1. “Household Level Data Associated with Multiple Consumer
Households”

TRA'’s expert asserts thatdaimarket-level programming and
advertising data used by RVR falls wiitihe meaning of “household level data
associated with multiple consumer housdsbdbecause “each set of this data. . .
discloses. . . what show each of multiple consumer households in a given area is
watching, and what advertisement they saw in that afe@liere are several
problems with this assertion.

As a preliminary matter, TRA'sxpert misstates the way RVR works,
as explained by Kantar’'s expert. Accoiglto Kantar’s expert, the programming
and advertising data sets that RVR uses do not, and alone cannot, reveal what any

individual consumer household has seenvlay of programming or advertisement.

50

Fenwick Supp. Decl. § 27.
-13-



Instead, RVR uses these data sets terdene what the raw clickstream data it
obtains from set-top boxes actually means.

Furthermore, “household level datssociated with multiple consumer
households,” when given its ordinary meaning, would not cover a data set simply
because it could be used to deterngamething about multiple households on a
household-by-household basis. Instead, when given its ordinary meaning, that
phrase would require that there be sdrasehold level data to begin with, and
that the same be later aggregatead adata set including multiple consumer
households.

Claim 71 attaches this phrase to eatthe four sets of data its
proposed system collects. The specification and description, however, do not
contemplate that each data set would biefsame kind or collected in the same
way. The claim contemplates thditkstream data will be collected from each
individual household via set-top boxes, and provided to the proposed system by a

third-party data vendo¥likewise, the claim contemales that purchase data will

>1 SeeShamos Decl. 1 9. By way ekample, raw clickstream data
would indicate that Household A watched Channel X at Time Y, whereas the
programming and advertising data wabutdicate what shows and ads ran on
Channel X at Time Y, and thus enable ¢tmeletermine what Household A actually
saw.

52 See'940 Patent col. 20 Il. 13-17.
-14-



be collected from each individual household by means of a unique store discount
card, also provided by a third-party data verddProgramming data, however,

would come directly from cable operators or a third-party data vendor without ever
being collected on the household-level, and advertising data would come either
directly from the television networks oreladvertisers seeking to make use of the
proposed systert.

It appears, then, that “household level data associated with multiple
consumer households” is to have different meanings in different contexts. In the
context of clickstream and purchase dé@tameaning is the ordinary meaning
explained above. In the context obgramming and advertising data, however,
the inventors of the ‘940 Patent appahave intended a specialized meaning of
“usable to determine what programmsiaadvertising each of multiple consumer
households saw.” | therefore construe firase according to its ordinary meaning
when applied to the former data seiisgd according to its specialized meaning
when applied to the latter.

2. Applying a “Cleansing and Editing Algorithm to the
Matched and Stored Data”

Kantar and Cavendish assert that “[applying] a cleansing and editing

53 Seeidcol. 31.66 - col. 4 1. 4 and col. 20 Il. 43-44.
54 Seeidcol. 20 1I. 17-42.
-15-



algorithm to the matched and storedadaequires the algorithm to be appliafier
the relevant data sets are matched and stored in a computer Sy&elying on
the specification accompanying Claim 71,A'Rexpert asserts that the algorithm
may be applietheforeany matching of the data sets occurs, and that the term
“matched and stored” “is a descriptive mefiece to the data to which the algorithm
is applied” that “does not impose a sequential limitation.>® .This interpretation
does violence to the ordinary grammatical understanding of the past tense in a
manner that would expand the coveragéhefclaim rather than limit it. Because
the specification cannot, as a matter of law, expand the claim, | find that
“[applying] a cleansing and editing algomthto the matched and stored data”
means “applying a cleansing and editing algorithm to the data after it is matched
and stored.”

B. Comparison of the Prior Art and the ‘940 Patent

Having construed the disputed portions of Claim 71, | must now

determine what differences, if any, exist between Claim 71 and the prior art. At
the preliminary injunction stage, this effectively means that | must determine

whether Kantar and Cavendish haveeadisubstantial questions of obviousness

55

Supp. Opp. Mem. at 4.
*  Fenwick Supp. Decl. {1 39-41.
-16-



and whether TRA has shown that those questions lack substantial merit.

| must first examine Claim 71, ¢bat | may compare it to the prior
art. Claim 71 consists of five basic stepsist, the proposed system collects
clickstream, advertising, programming, and purchase data without the use of
supplemental data collections devic&econdthe proposed system matches the
data on a household-by-household basis, without using personally identifiable
information. Third, the proposed system stores the matched data on a computer.
Fourth, the proposed system applies a “cleansing and editing algorithm” to the data
stored on the computer after it is match&dth, the proposed system generates a
planning report basesh the matched data.

After a careful review of the rem currently before me, | conclude
that Kantar and Cavendish have shdta prior art to teach six things&irst, |
find that prior art taught the use of a set-top box —which is not a “supplemental
data collection device” — to collect clickstream dét&econdl find that one of
Kantar's own products taught thelleation and use of programming and
advertising data from third parties withdbe use of a supplemental data collection

device, in a manner consistent with #pecialized meaning of “household level

57 See'940 Patent col. 46 I. 33 - col. 48 1. 9.

>8 Seed/19/02 United States Patent Application of Conkwright, Vinson,
and Foster (“CVF App.”), Ex. 4 to Shamos Decl., | 21.
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data associated with multiple consumer households” noted abdetd, | find

that the same Kantar product taughibtatch programming and advertising data

with clickstream data to determine wipbgrams and advertisements individual
households actually sat.Fourth, | find that prior art taught to compare

information about what programs and adisements households actually saw with
purchasing data, said purchasing data being “household level data associated with
multiple consumer households” consistent with the ordinary meaning of that
phrase noted above;particularly, it taught the use of household-specific cards to
track buying behavior at the point of purch&se€ifth, | find that prior art taught

the use of a trusted third-party “matcher” to protect the personal information of

households whose behavior is analyZe8ixth | find that prior art taught the

59 SeeShabab Decl. T 22.

60 Sedd.

61 SeeMarch 1985 Tracking Advertising and Promotion Performance

with Single-Source Data by Gerald J. EsKiEskin”), Ex. 3 to Shamos Decl., at
37. See als&€VF App. 1 19.

62 SeeEskin at 31. The specifications of the ‘940 Patent expressly state

that the use of a card in this way “[is] ramnsidered within the scope of the term

‘supplemental data collection’ device as applied herein.”
3 Seel/2/00 European Patent Application of Kohan and Langer, Ex. 8
to Shamos Decl., 1 5.
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generation of planning repofts.

Comparing these findings to Qhai71, | find that the prior art
substantially taught all of the limitations in Claim 71. | further find that it would
have been obvious to a person reasonably skilled in the art to attempt to combine
these teachings, even though no singleaegmbodied them all. | therefore
conclude that, on the record currentlydre me, Kantar and Cavendish have met
their burden of raising a substantial question about the validity of Claim 71 by
“more than a scintilla” of evidence.

C.  Whether the Question of Claim 71’s Validity Lacks Substantial
Merit

| must now consider whether TRA has shown that the substantial
guestion of validity that Kantar and Cavendish raise lacks substantial merit. While
the Federal Circuit has not clearly s@twvhat kinds of evidence a court may
consider in this regard, | must, at the very least, consider the secondary factors of

non-obviousness that TRA raisésAs noted above, however, if TRA cannot

64 SeeEskin at 39-40. The article refeto the creation of “leverage

indexes,” which can be used to detarewhen an advertisement for a given
product would be most effectively plagdmbth generally and on a show-by-show
level. 1d. | note that this is substantially similar to the meaning that the
specification gives to the phrase “true &ropdex” report, the name TRA gives to
planning reports See'940 Patent col. 26 Il. 46-60.

62 SeeDefendant’s Reply Memorandum in Support of Motion for

Preliminary Injunction at 4-5.
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demonstrate a “nexus” between these factors and its patent, it is legally
inappropriate for me to consider them.

Amongst the secondary factors TRA raises, only the allegation of
copying is supported with the requireckas. TRA argues that the similarities
between RVR and MTRA are most likely explained by copying, and that Claim 71
is therefore not obvious. TRA presetite following four facts as evidence of
copying:first, that Kantar and Cavendish were investors in Ts&&pndthat
Cavendish’s duly appointed member of TRA'’s board of directors had access to
inside informationthird, that RVR and MTRA provide similar reports to their
users; andourth, that RVR and MTRA use many of the same data veriflors.

Kantar and Cavendish disgueach of these argumentarst,
Cavendish’s representative on TRA'’s lbdenies sharing any confidential
information with Kantar or Cavendish, or knowing of RVR before its rel&ase.
SecongKantar and Cavendish flatly deny that RVR produces ROI refjorts.

Third, Kantar and Cavendish point out tiantar used the data vendors common

66 Id.
¢ SeeSpence Decl. 11 6-8.

% SeeOpp. Mem. at 23. Plaintiffs do not, however, deny producing

planning and ratings reports.
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to RVR and MTRA since before TRA entered the market.® Because I find these
arguments approximately equal in persuasive value to TRA’s arguments, I find that
TRA has not shown by even a preponderance of the evidence that the obviousness
defense raised by Kantar and Cavendish lacks substantial merit.”
V. CONCLUSION

Kantar and Cavendish have raised a substantial question about the
validity of Claim 71 of the ‘940 Patent. Because TRA has not shown that said
question lacks substantial merit, TRA’s motion for a preliminary injunction is
denied. The Clerk of Court is directed to close this motion (docket #11). A

conference is scheduled for October 20 at 3:30 PM.

SO ORDERED:
/Shira A. Sdheindlin \
U.S.D.J.
Dated: September 22, 2011
New York, New York
8 See Supp. Opp. Mem. at 3.
70 Because I find that Kantar and Cavendish have raised substantial

questions regarding the validity of Claim 71 of the ‘940 Patent, I need not reach
the question of infringement at this time. See TypeRight Keyboard Corp., 374 F.3d
at 1157.
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