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: OPINION AND ORDER
TEMPTU INC, TEMPTU MARKETING INC., and -
MICHAEL BENJAMIN :
Defendants.
______________________________________________________________________ X

JESSE M. FURMANUNnited State®istrict Judge:

This action arises out of a failed business relationship between Plainsiff umer and
Defendants Temptu Inc., formerly known as Temptu Marketing Inc. (“Temptud)Machael
Benjamin. Turner adiges that after entering into a partnership agreement with her, Defendants
stole her concept of a honuse airbrush makeup system, thereby breaching the parties’ contract.
Based on these allegations, Plaintiff asserts eight causes of aktienthe cbse of discovery,
Defendants moved for summary judgment under Federal Rule of Civil Procedure 56, cgntendi
that the parés never entered into a legabiynding contracaind that all of Plaintiff’s claims
should be dismissed. For the reasseisforth lelow, Defendants’ motion for summary
judgment is GRANTED and Plaintiff€omplaint is dismissed.

BACKGROUND

The following facts, taken from the Complaint and the admissible materials subloyitted
the parties, are viewed in the light most favorable &infif, asshe is the non-moving party.

This case involves a dispute over the invention and sale of a home-use, airbrush-applied
makeup systemTurner is a New Jersey resident witdemgyree in fine arts(Compl.| 2; Turner

Aff. Ex. 1). She hasvorkedas agraphic designer and art director for various cosmetic
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companiesand most recentlyas employe@s an associate creative director for Coach, Inc.
(Id.). Turnertestified that inL1994, shdirst had the idea to create mexpensive, portable, g
to-use cosmetic airbrush for home use. (Turner Aff. ]l 8A8 Turnettestified the cosmetic
airbrushes available at thtane were “made of metal and heavy, and difficult to handle because
the liquid foundation was poured into an open vessel connected to the airbrush gun, requiring the
user to hold the airbrush carefully while applying the makeup to prevent spilliiniy§ 7). She
testified that after years ektensive researchhe developed @osmetic airbrusbystem (the
“Turner System”with three unique featuresld({ 10).

First, her airbrustsystemuseda “pod,” which Turnerdescribedas “a selcontained
interchangeable plastic container that would store the liquid foundatiteh.§ 11). “[I]n
contrast to other airbrushes” on the market, this “pod . . . would nest into the airbruglalasia s
container and lock into the airbrush chamber. The liquid would then be dispersed through the
airbrush gun without spilling.” 14. {1 12). Secondhe Turner Systemtilized an airbrush “nib
or needle” that dispersed makeup through an extremely small opening at thaedrohtlee
brush, which requiredo cleaning. I¢l. T 13). Thirdhersystem incorporated a “singéetion
trigger,” which dispersed liquid at a controlled air flow avassmplerto use than“dual-action
triggels]” available on the markef(ld. 14 (internal quotation marks omitted)jurner
testified that althougthe nib and single-action trigger were technologies that she had found
during hemresearchthey had neer beforebeen used on an airbrush in the cosmetic industry.
(Id. 1 15). During the course of her research, Turner also began to gather information about how
to set up a compartg manufacture and sell her systamd began to look fa business partner

(Id. 97 1617). It was through this research that Turner BrefendanBenjamin met.(Id. | 18).



Temptu is a New York company thagarkets and sells cosmetics and cosmetic
airbrushes. (Benjamin Decl. 11 4-5). Benjabmgan his career in thesmetics industry at
Temptu in 1991. I¢. T 3). Benjamintestified thahe first had the idea of developingatridge
basedchome-use airbrush in the late 1990s, after seeing similar technology used ifitthe cra
industry. Benjamin Decl. { 8; Sher Dedtx. 2(“Benjamin Dep.”)at 42:14-43:3, 79:18-80:10;
87:6-14; 98:13-99:2). For a number of years, he attempted to devedopidgebased cosmetic
airbrushsystem at Temptu, but after he failed to secure financing, he left the complaniye
hope of developing such a system on his ovBenjamin Depat 85:24-88:6). In 2004, he
returned to the company, first as a consultant and then as the president. (Ben@anfir20e
In March 2004, he prepared a business plan for Temptu that included a proposal to “develop] ]
cartridgebased airbrush guns.” (Sher Decl. Ex. 7 at TEMPTUO000684). In 2005, Benjamin
purchased the company and engaged experts to sketch concemarfadgebasedairbrush
(Sher Decl. Ex. 8 at TEMPTUO00064 Mie testified thathe sole reason he was unable to
develop a cartridgbased airbrush systea Temptuduring thistime periodwas because he
could not secure investor financing. (Benjamin Dep. at 80:6-23).

In 2003 or 2004, Turner came across Temptu’s cosmetic airbystmon the Internet
and reached out to Benjamin to set up a meeting at Temptu’s offices. (Turner Aff.At it&).
time, Benjaminvorked as a consultant for Temptét this meeting,Turner and Bergmin
discussedvhetherTemptu could serve as Turner’s vendor by supplying liquid foundatiadhdor
Turner System (Id. T 19). After this initial meeting, the parties were not in contact &6,
whenTurnerreached out tBenjamina second time to discuss forming a partnership to develop
a home airbrsh systentogether. (Sher Decl. Ex.(5Turner Dep.”)at 58:2-15).Shortly after

their 2006 meeting, Turner introduced Benjamin to her former colleague, Roger Braigtaar. (



Decl. Ex. 5 at 92:14-x2Turner Aff. § 2§. Braimon testified that Turner invited him to be her
equal partner in an airbrush venture and mentioned that Benjaigiti be able to serve as their
vendor. (Sher Decl. Ex. 12 (“Braimon Depat)39:19-44:18).

Between September 2006 and August 2007, Turner, Benjamin, and Braimon
communcated by email and met a number of tim&sdiscuss the possibility of working
together. Benjamin Depat 110:23-111:2; Turner Dep. at 161:18-162Pyrner testified that
in the course of these meetings, she told Benjamin about her idea TarrtieeSystem,
although she did not have an operable prototfpke airbrush (Sher Decl. Ex. 4 {1 13; Pl.’s
56.1 Counter-Statement § 2Benjamin testified that he was interested in working with Turner
because he believed thste couldhelp him generate wvestment. (Benjamin Dep. at 110:2-18).
Although Turner testified that sHeorked tirelessly to complete a business plan with accurate
startup costs and goals so that we could obtain a loan or finan@ingier Aff. §22), she did
notrealize that theipartnershipvas contingent on her ability to raise capitd! { 74).

On September 18, 2006, Turner, Benjamin, and Braicneateca blog which contained
informationrelated tathe ownership structure of the proposethpany (nder whichTurner,
Benjamin, and Braimon would each hold one-hundred shares of the three-hundred share
company, with investor shares to be determined), the roles and responsibilitiethaéehe
individuals, the voting requirements foosmpanydecisions, buy-out options, andvhrofits
would be shared if the company dissolved. (Coipl.Bat 1213). The blog left a number of
terms“to be determined,” including “the maximum percent of shares an individuahsidee
or company can have,” how the parties would determineahe of the company at the time of
a buyout, and shareholder compensatidd. at 1214; Turner Dep. at 116:3-13). While Turner

testified that the blog contained the terms of their oral partnership agreante“served as a



living document foffthem] to write, edit, and memorialize [their] discussions” (Turner Aff.
28), she also acknowledged titavas an “editable” working document, which was “condtgn
changing and being modifigdiTurner Dep. at 93:4-94:-11). Although Benjamin printed out,
saval, and made handwritten notes to a version of the tllegyartiesever signed it(Turner
Aff. Ex. 11). Further, thpartiesagreed that if they decidedfinalize their agreementhey
would sign a formal, written document. (Turner Dep. at 101:13-104:8, 128:22-24). Although
Turner and Braimon met with a lawyer about drafting such an agreement, thegmngagedhe
lawyerand no agreement was ever prepar@her DeclEx. 13 at TURNERO000150).

In 2007,beforeTurner, Benjaminand Braimorhad icentified any potentiahvestorsfor
their new company (Benjamin Decl. 138), Benjamin’s fathein-law Leonard Mandor
approachedhim about investing (Benjamin Dep. at 155:19-24). Benjamin advised Turner and
Braimon about Mandor’s interestSier Decl Ex. 14; Benjamin Dep. at 157:6-19). In or about
July 2007, Mandor made it clear to Benjamin that he intended to invest but that the investment
should go to Temptu rather than a brand new company. (Benjamin Decl. { 38; Benjamin Dep. a
154:10-19. In an email dated July 30, 2007, Benjamin informBgrnerabout Mandds
investment and invited her to join Temptu with an opportunity to become a shareholder.
(Benjamin Dep. at 158:22-159:7He wrote,”| realize that when we first started meeting with
eadt otherthe goal was to partnequallyand go out and find an investor. However, as soon as |
received the funding, | thought | made myself clear that partnership oevkaiMas no longer a
possibility. After our last meeting, | realized that | must have been clear enougt{Turner

Aff. EX. 25).



In an e-mail dated August 2, 2007, Benjamaiteratechis decision to develop the
airbrush system through Temptu, rather than through a partnership with Turneaandr
explaining:

Temptu cannot give up 40% of the consumer business to yoBeaithpn]

without a capital investment. would like to try to work out a package which

would include bonus and stock options that would excite you to come aboard

Temptu. When we first started talking you mentioned that you might have

investment capital to start this businessvould love for that to be way we can

become partners and work out a larger percentage of the consumer division for

you.

(Turner Aff. Ex. 26). Benjamin also advised Turner that Temptu was working withgameer,
Gennadi Fedorov, to “develop produtt¢Benjamin Dep. at 158:22-159:7; Compl. ExaC5

6).> Turner and Braimon both declined Benjamin’s offer of employment and wished him luck.
(Turner Aff. Ex. 25 Sher Decl. Ex. 8).

Temptu subsequently engaged Fedorov to create a cartrédgel; portable cosmetic
airbrushsystem thathe company could patentBé€njamin Decl. 1%3-45; Sher Decl. Ex. 18 at
115:18-116:3Benjamin Depat 68:9-15). The company spent seven ghitemillion dollars
developing this product over the coursehw nextwo years (Benjamin Decl. § 47). Fedorov
testified that the sketches and conceptades to develop the airbrush system were his own
work product, and that Benjamin did not contribute anything to the “invention, design, or the
engineering of the Temptu home portable system.” (Sher Decl. Ex. 18 at 116:12-25)u Tempt
introduced the product to the market in the fall of 2009 (Benjamin &€f98:24199-2), and in

January 2012, the lited States Patent and Trademark Office granted Temptu’s application for

four patents relating to the cartridgased airbrushdentifyingFedorov as the inventor of the

! Turner testified that in September 2006, she told Benjamin about Fedorov and expressed
her strong interest in having him work with them. (Turner Aff. § 32). At the tirjaBin
gave her no indication that he had any prior awareness of Fedorov or his l@gtk. (
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technology. (Sher Decl. Exs. 19-22). Although Turner was aware that Temptu had &ppl
patentsshe neveasserted anobjections. (Tuner Dep. at 184:7-185:14; Benjamin Decl. 1 52).

In December 2010, Turneaw Temptu’s airbrustior saleat a shopping mall(Turner
Aff. 1 57). $he commenced this action in June 20ddserting eight causes of actibreach of
contract, breach of fiduciary duty, negligent misrepresentation, misappropriatteasf unjust
enrichment, fraudulent inducemefrgudulent concealmerdnd unfair competition. (Compl.
1141-94). She also seeks pmelinary and permanent injunctive relief, “enjoining and restraining
Benjamin and Temptu’s wrongful use of the Turner Plan, sale of the Home Sysdenther
wrongful and unlawful acts.” (Compl. 1 99). Defendants have moved for summary judgment on
all of Plaintiff's claims.

STANDARD OF REVIEW

Summary judgment is appropriate where the admissible evidence and thegseadin
demonstrate “no genuine dispute as to any material fact and the movant is entijledbtoent
as a matter of law.” Fed. R. Civ. P.(&8 accordSumma v. Hofstra Univ708 F.3d 115, 123
(2d Cir. 2013). A dispute about a material fact is genuine if the “evidence is such that a
reasonable jury could return a verdict for the nonmoving padynderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (198&¢cord Roe v. City of Waterbyry42 F.3d 31, 35 (2d Cir. 2008).
In ruling on a motion for summary judgment, all evidence must be viewed “in therlagit
favorable to the non-moving partyQverton v. N.Y. State Div. of Military & Navaffairs, 373
F.3d 83, 89 (2d Cir. 2004), and the court must “resolve all ambiguities and draw all peamissibl
factual inferences in favor of the party against whom summary judgmssught,”Sec. Ins. Co.

of Hartford v. Old Dominion Freight Line, Inc391 F.3d 77, 83 (2d Cir. 2004).



To defeat a motion for summary judgment, the non-moving party must advance more
than a “scintilla of evidenceAnderson477 U.S. at 252, and demonstrate more than “some
metaphysical doubt as to the material fadt#égdtsuslita Elec Indus. Co., Ltd. v. Zenith Radio
Corp., 475 U.S. 574, 586 (1986). The non-moving party “cannot defeat the motion by relying on
the allegations in [its] pleading, or on conclusory statements, or on meréoassirt affidavits
supporting the motion are not credibleGottlieb v. Cnty. of Orangeé34 F.3d 511, 518 (2d Cir.
1996) (internal citation omitted). Affidavits submitted in support of or in opposition to symma
judgment must be based “on personal knowledge, set out facts that wodldibsilale in
evidence, and show that the affiant or declarant is competent to testify oatteesratated.”

Fed. R. Civ. P. 56(c)(4).
DISCUSSION
A. Breach of Contract

Plaintiff's first claim isthatshe andBenjamin“were joint venturers by express and
implied contract,” and that Benjamin breached the parties’ agreevhenthe terminated their
partnership and marketed the airbrush system through Temptu. (Compl. 1 45:d&).New
York law, there are four elements of a cause of action for breach of contract: (1) tbeaxist
a contract, (2) performance of the contract by one party, (3) breach by thpatiyeand (4)
damages suffered as a result of the bredohnson v. Nextel Commc’ns, 660 F.3d 131, 142
(2d Cir. 2011). Defendantsgue thafTurner’sclaim fails at the first step because no reasonable
jury could find that the parties entered integally binding contract. Turner, in turn, argues that

the blog is an enforceable contract that created a joint venture between & pafter a

2 It is uncleawhether Turner asserts that the parties enieteda partnership or joint

venture agreementCompareCompl. 1 41-49 (alleging breach of joint uae)with Pl.’s

Mem. in Opp’n 2-4 (alleging breach of partnership)). Nonetheless, the distincticeiagant

here because under New York layaifit ventures are governed by the same legal rules as
8



careful examination of the recqrithe Court concludes that Turrteasfailed to present evidence
from which a reasonable picould find that the parties foeda contract

“To create a binding contract, there must be a manifestationtohrassent sufficiently
definite to assure that the parties are truly in agreement with respect to all Inexieisa There
must be an objective meeting of the minds sufficient to give rise to a binding andceabferc
contract.” Tractebel Energy Mktginc. v. AEP Power Mftg487 F.3d 89, 95-96 (2d Cir. 2007).
Here, Turneargues that the partiestered into an express agreentbrugh the blog, which
detailed “virtually all aspects of the parties’ relationship, including oviegsercentages,
voting, roles and responsibilities, rights upon dissolution, the skills to be contributechhy ea
management and control, and many other aspects of how [the parties] would condussbusine
together.” (Pl.’s Mem. in Opp’n 4). Y#te record is clear that the parties did not agredl to
material terms of themgreementspecifically, they did not agree as to how losses would be
sharedwhich is “indispensable” to the formation of a joint ventusee [naco, Inc. v. Time
Warner, Inc, 346 F.3d 64, 68 (2d Cir. 200@hternal quotation marks omitted)

To form a joint venture in New York, “[i]t is not enough that the parties havedgree
act in concert to achieve some stated economic objectMebasCorp. (PVT) Ltd. v. Michael
Aziz Oriental Rugs, Inc820 F. Supp. 2d 549, 554 (S.D.N.Y. 2011) (internal quotation marks
omitted). Instead, a party must establish that:

(1) two or more persons . enter[ed] into a specific agreement to carry on an

enterprise; (2) their agreement must evidence theirtitddre joint venturers;

(3) each must make a contribution of property, financing, skill, knowledgel[,] or

effort; (4) each must have some degree of joint control over the venture; and
(5) there must be a provision for the sharing of both profits and losses.

partnerships because a joint venture is essentially a partnership foed jpmrpose.”
Scholastic, Inc. v. Harris259 F.3d 73, 84 (2d Cir. 2001).
9



Learning Annex Holdings, LLC v. Whitney Educ. Grp.,,IA65 F. Supp. 2d 403, 411-12
(S.D.N.Y. 2011) (citinddinaca, 346 F.3cat67-68). “[T]he absence of any one of these
elements is fatal to the establishment of a joint ventuig.{internal quotation marks omitted).
Here, there was no agreement to form a joint venture, as Turner acknowledged in her
deposition that thparties never discussed let alone agreedn — how the parties would share
any losses(Turner Dep. at 131:11-13 (“Did you ever discuss what would happen if the
company lost money?” “No.”))SeeKidz Cloz, Inc. v. Officially For Kids, Inc320 F. Supp. 2d
164, 175 (S.D.N.Y. 2004) (“Thus, as the parties had never even discussed losses, cegtainly the
did not have an agreementdioare losses.”)Plaintiff urges the Court to infer an agreement to
share losses because the parties discussed partnering “equally” and “alestieats of
partnership are present” (Pl. 56.1 CourSéatement I 9; Pl.Blem.in Opp’n 3-4), but the law
in this Circuit is clear that a joint venture cannot be formed if the parties did eettagshare in
the losse®f their enterpriseSee Itel Containers Int’'l Corp. v. Atlanttrafik Exp. Serv. L899
F.2d 698, 702 (2d Cir. 1990ee also Goureau v. Goureddo. 12 Civ. 6443 (PAE), 2013 WL
417353, at *5 (S.D.N.Y. Feb. 4, 2013) (holding that the parties had not formed a joint venture
because the did not agree “to share in the losses of the joint venture,” and “shared profits are
simply not enough”)Fetter v. Schink902 F. Supp. 2d 399, 404 (S.D.N.Y. 2012) (same).
Plaintiff cites several cases from 1929 through 1958 for the proposition that agFapner
may exist in the absence of an express agreement to share (@ss#d.’s Mem. in Opp’'n 3
n.10). Significantly, howeverhese cases all paate the 1958 New York Court of App€eals
decision inSteinbeck v. Gerosd51 N.E.2d 170, 178 (N.Y. 1958), in which the Court held that
“[a]n indispensablgelement]of a contract of partnership or joint venture, both under common

law and statutory law, is a mutual promise or undertaking of the parties to shaerofits of

10



the business and submit to the burden of making good the losses.” Sindéetherprk state
courts as well as federaburts in his Circuithave consistently held that an agreement to share
losses is an essential element of a partnership or joint venture agreSmene.gltel, 909 F.2d
at 701;Artco, Inc. v. Kiddie, In¢.No. 88 Civ. 5734MJL), 1993 WL 962596, at *8 (S.D.N.Y.
Dec. 28, 1993) (noting that it is “disingenuous” to contend that “New York law is unclear on
whether the sharing of losses is a requisite of a joint venture”)

In any event, een if the blog contained all the material terms jfiat venture
agreementno rational juror could conclude that both parties intended to be bound by them. The
“key question” in determining whether a binding contract exists is whether thespathibited
an intent to contract.Zheng v. City of N.Y973 N.E.2d 711, 723\(Y. 2012)(internal
guotation marks omitted)ere, althouglhe parties’ blog contained a numbeicohtractterms,
the parties nevdmalizedthese terms (SeeTurner Depat 99:24-100:12). Furtheseveral
items were listed as “to be determine@b(mpl. Ex. B 12-14Turner Depat116:6-13),

Benjamin did not sign the blog (Turner Aff. Ex.; Turner Depat 101:2-102:18), and there is
no evidence he ally agreed to accept its terrfsge Benjamin Dep. at 224:13-225:5). Indeed,
Turner acknowledged thas late ag\pril 2007,ther agreementvas not finalizedas there were
“still some discussion that needed to take place with respect to the contenérpEfintract”
(Turner Depat 126:23-127:2see alsalrurner Aff. Exs. 20, 21(Turner stating thaghecould

“bring a suggestion for a contract/agreement” to the partiegting). In thatsame month
Braimon sent an eiail to a lawyer, statinghatthe parties had yet to “establish a contract” and
were still “undecided” on the “actual product” thepwid develop together. (Sher Decl. Ex. 14).
Finally, when asked at her deposition if the partiesénatfinalized their agreement, Turner

responded, “No. | would have loved to.Tufner Depat 99:24-25).Given thisrecord, no

11



reasonable jury coulind thatthe partiesontracted to form a joint venture or partnership, or,
indeed, had any legally bindirrggreement at all.

In the alternativeTurnerargues that the partiesbommunications and condumeated an
implied-in-fact contract (Pl.’'s Mem. in Opp’n 6-9. “Under New York law ‘[a] contract
implied in fact may result as an inference from the facts and circumstdrbescase, although
not formally stated in words, and is derived from the ‘presumed’ intention of thegaeti
indicated ly their conduct! Leibowitz v. Cornell Uniy.584 F.3d 487, 506-07 (2d Cir. 2009)
(brackets in originaljquotingJemzura v. Jemzur&6 N.Y.2d 496, 503-04 (1975)).
Nonethelessjie any contract, mimplied-in-fact contract “requires such elements as
consideration, mutual assent, legal capacity and legal subject Mattkeat 507 (quotingVaas
v. Cornell Univ, 94 N.Y.2d 87, 93-9 (1999))). As explained above, the par&esr finalized
their agreement, nor consented to its telansl, never agreeiy a provision of sharing losses.
Thus, no implieccontract was formedSee Leibowitz584 F.3d at 507.

In short, Plaintiff has failed to raise a triable issue of fact as to themssbf a contract
becausehe evidence in the record unequivocally demonstrates that Turner and Benjamin never
reached a meeting afindsregarding their alleged agreeme#diccordingly, Defendants’ motion
for summary judgment oRlaintiff's breachof-contractclaim is granted.

B. Breach of Fiduciary Duty and Negligent Misrepresentation

In CountTwo, Plaintiff alleges thaBenjamin breached his fiduciary duty Turner by
“leading her on as if they were partrieasd then $tealing her idea for a lightweight, easyuse
consumer airbrush.”SeeCompl. 1 50-55)Unda New York law, “[tlhe elements of a claim

for breach of a fiduciary obligation are: (i) the existence of a fiduciany ¢igta knowing

12



breach of that duty; and (iii) damages resulting therefrodolinson 660 F.3cat 138. Here,
Plaintiff fails to esablish that Benjamin owed her a fiduciary duty.

“[A] fiduciary relationship may arise [i] where the parties to a contradatiSpally agree
to such a relationship, or [ii] if one party’s superior position or superior aczessfidential
information isso great as virtually to require the other party to repose trust and confidelnee in t
first party.” Poon v. Roomorama, LL®lo. 09 Civ. 3224 (RMB), 2009 WL 3762115, at *4
(S.D.N.Y. Nov. 10, 2009) (brackets in originahtérnalquotation marks omitted). To establish
superior knowledge, a plaintiff must prove that the informatias peculiarly within the
knowledge of the defendant, and that the information was not such that could have been
discovered through the “exercise of ordinary intelligendaray v. Wackenhut Servs., In¢21
F. Supp. 2d 282, 292 (S.D.N.Y. 2010). Furthps]ith respect to a fiduciary duty created by
one party’s trust and confidence in another party, the requisite high degree of doraménce
reliance must have existed priorthetransaction giving rise to the allegedong, and not as a
result of it” Poon 2009 WL 3762115, at *@nternal quotation marks omittedAs noted
above, Plaintiff has failed to establish the existence of any contragtdbht give rise to a
fiduciary duty. Seed. (dismissing a claim for breach of fiduciary duty when the “[p]laintiff
d[id] not appear to have committed to the sharing of any losskkS)eover,there is no
evidence in the record that a fiduciary relationship existed between TurnBeajaanin apart
from their alleged business venture. Turner does not allege — and there is no evidence in t
record— that she had a prior relationship with Benjamin, or that he held a “superior position or
superior access to confidential information so great as virtually to reteited repose trust

and confidence in [hift See Rnsion Comm. of the Univ. of Montreal Pension Plan v. Banc of
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America Secs., LLG92 F. Supp. 2d 608, 624 (S.D.N.Y. 2009) (internal quotation marks
omitted)

Turne nevertheless argues thdiguciary relationship arose because “Turner and
Defendants met repeatedly, exchanged many emails, and spoke in confidence alvout a ne
business idea they were to pursue together.” (Pl.’s Mem. in Opp’riThg)law is clear,
however, that “[m]ere . . negotiations, which never even came to fruition, can hardly be the
basis of a fiduciary relationship Musalli Factory for Gold & Jewelry v. JPMorgan Chase
Bank, N.A.261 FR.D. 13, 27 (S.D.N.Y. 2009). Further, the Second Circuit has cautioned that
“a fiduciary obligation is not to be lightly implied, lest it undercut [certain] basiciples of
commercial law,’ including the principle that a party to a contract cannot be held liable for fraud
“if he simply fails to disclosenformation that he is under no obligation to revedlriited States
v. Skelly 442 F.3d 94, 97-98 (2d Cir. 2006). Accordingly, because no reasonable jury could find
thatDefendantoowed Turner a fiduciary duty, Turner’s claim for breach of fiduciary dut

dismissed. Bcause “‘under New York law, a plaintiff may recover for negligent
misrepresentatioanly where the defendant owes her a fiduciary dutime Mover Capital
Partners, L.P. v. Elixir Gaming Tech., Ing93 F. Supp. 2d 651, 674 (S.D.N.Y. 2011) (quoting
Stewart v. Jackson & Nas@76 F.2d 86, 90 (2d Cir. 1992Plaintiff’'s negligent
misrepresentation claim is also dismiss&&eCohen v. Avanade, In@d74 F. Supp. 2d 315, 327
(S.D.N.Y. 2012).
C. Misappropriation of Ideasand Unjust Enrichment

In Count Four, Turner alleges that Defendants misappropriated her novel and original

ideato develop “a home airbrush system with better design, better function, a betteit phaduc

the professional system.Tirner Depat 50:1725; seeCompl.{162-67). “To succeed on [a
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misappropriation of an idea] claim under New York law, a party must prove (1) thenee sif

a legal relationship between the parties in the form of a fiduciary relagprshexpress or
implied-in-fact contract, or quagiontract; and (2) the idea must be novel and concr&g&Up
Ltd. v. IAC/InterActiveCorpNo. 05 Gv. 9292(DLC), 2008 WL 463884, at *20 (S.D.N.Y. Feb.
20, 2008). As discussed aboVeyrnerfails to establish the first element a legal relationship
between the parties- and there is insufficient evidence to give rise to a fiduciary relationship.
See Hudson & Broad, Inc. v. J.C. Penney Corp., Mo. 12 Civ. 3239 (KBF), 2013 WL
3203742, at *7 (S.D.N.Y. June 18, 2013 hisfailure alone is suffiaént to dismiss the
misappropriation claimEven if Turner had established this element, howesher has failed to
establish te novelty of her idea.

“The test for novelty is rather stringent, the idea must show true invention and e a m
adaptation of existing knowledgeBroughel v. Battery Conservanadyo. 07 Civ. 7755 (GBD),
2010WL 1028171, at *4 (S.D.N.Y. Mar. 16, 2010). An idea is not novel if it was “already in
use in the industry at the time of plaintiff's submission or if the defendardltesatly used that
idea.” Id. In opposing summary judgment on an idea misappropriation adgiaintiff, “who
bears the burden of coming forward with proof of novelty, cannot rest on mere ass#rtions
novelty and originality, but must instead demasigtrsome basis in fact for those claimSit-

Up Ltd, 2008 WL 463884, at *20 (quotation marks omittesde also BroughgR010WL
1028171 at *4 (“Without sufficiently providingspecificity as to how plaintif ideas are novel
or a true invention . . . plaintiff cannot maintain her claim of misappropriation of ijleas.”

Turner argues that her novel idea consisted of the “pod” system that would “contain the
liquid in the airbrush so it would not spill and create a mess,” and the concept for a consumer-

friendly cosmetic airbrush.P(.’s Mem. in Opp’n 13. Neither of these ideas sufficiently
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novelfor Turner’s claim tcsurvive this motion, as the Second Citdwas made clear that an idea
“must show[ ] genuine novelty and invention, and not a me&teler or useful daptation of
existing knowledge in order to be considered original or novdlddelv. Playby-Play Toys &
Novelties, InG.208 F.3d 368, 378rternalquotation marks omitted). Here, Turner
acknowledged in an eail that her‘home usekit” wassimply a plan to “knock[ ]-off” one of
the airbrushes she found online (Sher Decl. Exaid she testified that her idea was “to
improve upon” products that were alreadyhie market“[u]sing technology available in other
airbrushes” TurnerDep.at 71:9-25). Further, her “pod” system was not novel, as Plaintiff
admitted that it was no different from a system thaplegs a “cartridge” or “chambeltd store
liquid (id. at 61:20-23), for which there were numerous patents issued before Turner
communicated her ideas to DefendantSher Reply Decl. Exs. 1-5).

Plaintiff also cites two caseBgde v. Arvintz175 F. Supp. 845, 847 (E.D.N.Y. 1959) and
Mumm v. Jacob E. Decker & Sor¥1 U.S. 168, 171 (1937), for the proposition that t
issuance of a patentpsima facieevidence of the novelty of the underlying idea. (Pl.’'s Mem. in
Opp’n 14 n.68. In the fifty-four years sinc8edewas decidedhoweverthe case has never
been cited for that proposition, and in the sevamyyears sincélummwas decided, it has
never been cited in the context of a misappropriation claim, let alone a claim for
misappropriation of ideas under New York law. In any event, even if the issuanceruds pat
Temptuconstitutedorima facieevidence of noveltgf Temptu’s airbrush, this evidence is
insufficient to defeat summary judgment given the overwhelming evidartbe record
suggestinghat the Turner system was not novel, and the evidence that the airbrush Temptu

developed was not a stolen version of then€uiSystem.(Sher Decl. Ex. 18 at 116:12-25).
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In light of this evidence, the Court finds thaintiff's airbrushdesignconsistedf
nothing more than a “clever or useful adaptation of existing knowledgade| 208 F.3d at
378. Accordingly, the regsite element of novelty is lackingnd her misappropriation claim is
dismissed.See Sharp v. PatterspoNo. 03 Civ. 8772 (GEL), 2004 WL 2480426, at *9 (S.D.N.Y.
Nov. 3, 2004) (“[W]here an idea consists in essence of nothing more than a variatiorsan a ba
them¢,] novelty cannot be found to exist.” (ellipses antdrnalquotation marks omittef{)Ring
v. Estee Laude702 F. Supp. 76, 78 (S.D.N.Y. 1988jfd, 874 F.2d 109 (2d Cir. 1989)
(granting summary judgment for defendant wharelea was justhe “improvement of standard
technique or quality . . . more of the nature of elaboration and renovation than of innovation”
(brackets omitted)

For substantially the same reasons, Turnamjast enrichmentlaim fails. “An unjust
enrichment claim restupon the equitable principle that a person shall not be allowed to enrich
himself unjustly at the expense of anothdiJT Corp. v. Morgan Stanley Dean Witter & Co.

907 N.E.2d 268, 274\(.Y. 2009)(internal quotation marks omittedJ o establish this claim, a
plaintiff “must show that the defendant was enriched at the plaintiff's expense anquiityat e
and good conscience require the plaintiff to recover the enrichment from émeldet.” Bigio
v. CocaCola Co, 675 F.3d 163, 176-77 (2d Cir. 201®)térnalquotationmarks omitted).
“Where an unjust enrichmeniiaim is premised on a plaintif’'submission of an idea to a
defendant, the plaintiff must demonstrate the novelty of the idea in order to recBoe&al
Holdings, Inc. v. BMB Munai, Inc726 F. Supp. 2d 291, 304 (S.D.N.Y. 20K®e also

Khreativity Unlimited v. Mattel, Inc101 F. Supp. 2d 177, 182 (S.D.N.Y. 2D(ame).
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Accordingly, because th@ourt has found thaturner’sideas were not novel, her unjust
enrichment claim islsodismissed®
D. Fraudulent Inducement and Fraudulent Concealment

The Court next considers Turner’s claims for fraudulent inducement and fraudulent
concealment To prevail on a claim foiraudulent inducemeninder New York lawa plaintiff
must provehat(1) the defendant made a knowing misrepresentation of material present fact
(2) the defendant intended to defraud the plaintiff therebythplaintiffreasonably relied
upon the representation, and (4) the plaistfffered damage as a resulitsfreliance. Cohen
874 F. Supp. 2dt327. ‘A claim for fraudulent concealment requires the same showing as that
for fraudulent misrepresentation, with the additional requirement that the plainst
demonstrate that the defendant had a duty to disolaserial informatiori. 1d. (citing Banque
Arabe et Internationale D’Investissement v. Maryland Nat. Bank-.3d 146, 153 (2d Cir.
1995)). To survive summary judgment on either of these fibased claimseach element must
be shown by “clear and conwimg evidencé€ Laugh Factory, Inc. v. Bascian608 F. Supp. 2d
549, 558 (S.D.N.Y. 2009). “This evidentiary standard demands a high order of proof . . . and
forbids the awarding of relief whenever the evidence is loose, equivocal or cdotratiic
Certury Pac, Inc. v. Hilton Hotels Corp528 F. Supp. 2d 206, 219 (S.D.N.Y. 20@&fyd, 354
F. App’x. 496 (2009]ellipsis in original)(internalquotation marks omittedksee id.(“[T]he

evidence presented by the Amoving party in opposition to summary judgment must be enough

3 In her Complaint, Turner also seeks “to have a constructive trust imposed on the funds

and other resoues that Turner transferred to Benjamin and anofitp that Benjamin and
Temptu generate from pursuing the Turner Plan.” (Compl.  61). Under New Yok law,
constructive trust will not be imposed absent a finding of unjust enrichineetFirst Central
Fin. Corp, 377 F.3d 209, 212 (2d Cir. 2004), and so this request is denied.
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to make any inference of fraud . . . unequivod@llipsis in original)(internalquotation marks
omitted).*

Here, Turner alleges thaBenjamin deceptively ledurner to believe that he intended to
be her partner, and factwasher partnef by representing to her thgtl) he intended to
proceed with her in their joint venture; (2) he intended to work with her to implementither T
Plan; and (3) he intended equally to split profits from their joint venture.” (Pl.’s.Me@pp'n
22; Compl. 1 69). A plaintiff cannot support a claim of fraudulent inducement, hovbaged
on allegations that a defendant made “intention@lye statements . . . indicating his intent to
perform under the contractBridgestone/Firestondnc. v. Recovery Credit Sexyinc, 98 F.3d
13, 19 (2d Cir. 1996%ee also Merrill Lynch & Co. Inc. v. Allegheny Energy, |0 F.3d 171,
184 (2d Cir. 200y, Accordingly, Plaintiff'sclaim based on heilegations that Benjamin
“intended” to be hepartneris insufficient as a matter of laandis dismissed SeeSchwarz v.
ThinkStrategy Capital Mgmt. LLG97 F. Supp. 2d 439, 444 n.27 (S.D.N.Y. 2011).

To the extent that Plaintiff asserts that Benjamin misrepresented thatfaet\asher
partner” this allegation is not sufficient to defeat Defendants’ motion for summary jutigme
As Defendants point out, it isibnsensical and circular to argue that Plaintiff was fraudulently
inducedto enterinto a partnership agreement with Benjamin by Benjamin’s representation that
hewasher partner.”(Defs.” Reply Mem. 8 n.11emphases added)Further, in opposing
Defendants’ motion, Turner reli@gmostexclusively on her own conclusoayfidavit (Pl.’s

Mem. in Opp’'n 23 n.111, n.112), which is insuiict to survive summary judgmenSee, e.g.

4 Defendants argue that Turner’s fraud claims should be dismissed as digpbtduer
contract claim. $eeDefs.” Mem. in Supp. 20-21). Butd‘fraud claim may be dismissed as
duplicative only as against a defendant against whom the related contracsalabig.” Sun
Products Corp. v. Bructb07 F.App’x 46, 48 (2d Cir. 2013) (quotinBichbell Info. Servs. v.
Jupiter Partners, L.R.765 N.Y.S.2d 575, 589 (App. Div. 1st Dep’t 20@8mphasis omitted)).
Because Platiff's breachof-contract claim has been dismissed, her fraud claims are not
duplicative.
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Patterson v. Cnty. of Oneidd75 F.3d 206, 219 (2d Cir. 2004)o the extent that she relies on
statements Benjamin made in the course of their negotiations, these statemaltitorward
looking statements of intent, referencing an agreement and cortiadrmadnot yet been
formed. Gee, e.gTurner Aff. fll 38-43). Additionally, there is no evidence that any of the
statements summarizedTarner’saffidavit were material Qiif they weremisrepresent#ns,
that Benjaminintended them to be so. Furthermore, there is no evidence that'3 uetiance
on these statements was reasonable, particwansidering that, as discussed abduener and
Benjamin never formed a contra@ee Psenicska v. Tmteeth Century Fox Film Corp409 F.
App'x 368, 371 (2d Cir. 2009) (noting that “[ulnder New York law, reasonable reliance is an
essential element of fraudulent inducemenEdr these reasons, Turner’s frazldimsare
dismissed
E. Unfair Competition

Summary judgment is also appropriate for Turner’s unfair competition.claorsustain
a claim for unfair competition under New York law, a plaintiff must show that thediefé
misappropriated the plainti#f labors or expenditures and that the defendant displayed some
element of bad faith in doing s&ee, e.gJeffrey Milstein, Inc. v. Greger, Lawlor, Roth, In&8
F.3d 27, 34-3%2d Cir.1995);see alsdMetito (Overseas) Ltd. v. Gen. Elec. (do. 05 Civ.
9478(GEL), 2009 WL 399221, at *13 (B.N.Y. Feb. 18, 2009) (explaining that btaith is an

essential elememtf an unfair competitiorlaim). Mere negligence or recklessness is

° Plaintiff's fraudulent concealment claim fails for the additional reason thdtesheot
established that Benjamin owed her any duty. As discussed above, Turner has metestabl
the existence of a fiduciary relationship between the parties and there isieracethat
Benjamin had “superior knowledge” of the parties’ dealings that was unaeaitaburner.See
Barbara v. MarineMax, In¢.No. 12 Civ. 036§ARR),2012 WL 6025604, at *2(5D.N.Y.
Dec. 4 2012 (explaining thatn business transactions, a party is ordinarily under no duty to
disclose material facts unless: (1) there is a fiduciary relationship betiaeparties; or (2) one
party has supesi knowledge that is not readily available to the other party and that party knows
the other party is acting on the basis of mistaken knowledge).
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insufficient to sustaithis claim; insteada plaintiff mustestablish bad faitby showing that the
defendant acted “out of a dishonest purpos&atbagallo v. Marcum LLPNo. 11 Civ. 1358
(JBW),2012 WL 1664238, at *8H.D.N.Y.May 11, 2012). Further, “ad faith canot be found
where a defendargt’alleged misconduct represents nothing more than its havingsexkeitsi
legal rights: Tang v. Jinro America, IncNo. 03 Civ. 6477 (CPS2005 WL 254826,/at *8
(E.D.N.Y.Oct. 11, 2005).

Here, Plaintiff has failed to addueeyevidence establishing that Defendaad$ed in
bad faith Turner bases her unfair coetgion claim on her allegation thaBénjamin hid from
Turner that he was pursuing the consumer airbrush both individually for Temptu, and with
Turner and Braimon.” Hl.'s Mem. in Opp’n 17). Butiere is no evidence that Benjamin was
required to disclose this information and no evidence that Defenuésaigpropriated Turner’s
idea for the airbrush system with the intent to deprive Turner of busimsdsad the evidence
demonstrates thdiurner and Benjamin engaged in negotiations regarding a possible business
venture, whichwas never formalized. Because there was no agreement between the parties, and
no otheregally cognizabldad faith alleged, Defendants’ motion for summary judgment is
granted as tdurner’s unfair competition claim. Sdang 2005 WL 254826,7at *9 (“Because |
have previously concluded that no valid contract existed between Plaintiff and Degenda.,
Defendants motion for summary judgment dismissing Plaihgiffinfair competition claim is
granted’); see alsdlri-Star Pictures, Inc. v. Leisure Time Prods., BM. F.3d 38, 45 (2d Cir.
1994) (holding that annfair competition claimvas properly dismissed where there was no

finding of contractual breach).
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F. Injunctive Relief and L aches

Finally, Turner requests that the Court enter “preliminary and permanentiive relief,
enjoining and restraining Benjamin and Temptu’s wrongful use of the Turner R&aof dze
Home System, and other wrongful and unlawful acts.” (Compl. {B83ause Defendants have
been grated summary judgment on all Bfaintiff's claims, Plaintiffsmotion for injunctive
relief is also denied. Furtheretauseall of Plaintiff's claims fail, the Court need not, and does
not, reach the issue of lacheSeeSipajlo v. NYU Hospitals CtrNo. 11 Civ. 9387 (CM), 2013
WL 390958, at *2 (S.D.N.Y. Jan. 29, 2013) (declining to reach defendant’s laches argument
after granting defendant’s motion for summary judgment on the méiitgelstein v. Mardkha
495 F. Supp. 2d 329, 343 n.3 (S.D.N.Y. 20G@me)

CONCLUSION

For the reasons discussed above, Defendarton for summary judgment is

GRANTED, and the Complaint is dismissed. The Clerk of the Court is directedhinate the

motion (Docket No. 32) and tose the case

SO ORDERED.

Dated: August 13, 2013
New York, New York JESSE M FURMAN

United States District Judge
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