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DOES (210), AND JOHN/JANE DOE

TRUSTS (110)

Defendants

HONORABLE PAUL A. CROTTY, United States District Judge:

On June 10, 201 Blaintiff Transition Investments, In€:Plaintiff”) broughtthis
action againsthe AllenO. Dragge, Jr. Family Trust, Allen O. Dragge, Jr. (“Dragge”),
Dana Icaza (“lcaza”), John Dogs10), Jane Does (1-10), and John/Jane Doe Trusts (1-
10) (collectively, the “Defendants’in New York Supreme Courfew York County.
Plaintiff asserts claims under New York law for brea€leontract, quanturmeruit and
unjust enrichment.

OnJuly 11, 2011, Dragge ariche Allen O. DraggeJr. Family Trust (the
“Dragge Defendants”) removed this action to this Court, pursuant to 28 U.S.C. 88
1332(a) and 144Ektseq, on the basis of diversity jurisdiction. The Dragge Defendants
claimed that Icaza, a New York resident whaould destroy diversity jurisdictionyas
fraudulently joinedo defeat diversity

On August 19, 2011, Plaintiff moved t@mando statecourt, pursuant to 28

U.S.C. 88 1441(b), 1446, and 14d)/ basedn the absence of diversitjcaza
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simultaneously movetb dismiss Plaintiff's claims against h@ursuant to Fed.R.Civ.P.
12(b)(6). Plaintiff opposes Icaza’s motioto dismissand Icaza and the Dragge
Defendants oppose Plaintiff's motion to remand. The motwoefilly briefed.

For the reasons that follow, the Plaintiff’'s motion for remand is DENIED and
Icaza’s motion to dismiss is GRANTED.

|. BACKGROUND

All individual Defendants are descendants of A.O. Smith. Until 2D@&ndants
collectively owned—either directly or through their family trustsa controlling interest
in the shares of Smith Investment Company (“SMIC”), which owned approxiyrétel
million Class A and 1.5 million Common shares of A.O. Smith Corporation (“AO
Smith”). (Compl. 11 910.)

In early 2006, Dragge approached Gary Lutin (“LutifPlgintiff's President,
seeking advicen how to best enhance tguidity and value of Dragge’s interests in
SMIC. (Compl. § 16.) On March 13, 2006, Dragge engaged Plaintiff to conduct an
exploratory review and give advice regarding potential value enhancement oppartunitie
(Compl. § 17.)Their agreementhe “2006 Engagementiyas memorialized in an email
from Lutin to Dragge. (CompEx. A.) Onor around April 19, 2006, kle Plaintiff was
conducting its exploratory reviewytin metwith Icazg Dragge’s niece (Compl. Ex.
D.) During their dinnerl_utin told Icaza that Platiff's 2006 Engagementas limited in
nature andhatany continued work would proceed under a second engagement, for which
Plaintiff expected to be compensated at a rate of 2% annual fee based on the amount of
the managed funds, plus 20% increase in the value of assets under management. (August

18, 2011 Declaration of Gary Lutin (“Lutin Decl.”) § 12.) Plaintiff alleges ttata



understood that Plaintiff would not work for free and that Icaza wioale to

compensate Plaintifparticularlyif she bengted from Plaintiff’'s work and Dragge did

not fully compensate Plaintiff. (Lutin Decl. § 15.) On April 24, 2006, Icaza emailed
Lutin, thanking him for “explain[ing] to [her] what the situation at hand is and next steps
on how to improve/grow [their] Investments.” (Compl. Ex. DHe2006 Engagement
culminated withPlaintiff’'s 2006 Report, which outlinettie“bare bonésof its plan to
increase shareholder valu@.utin Decl. § 18.) By June 5, 2006, Plainh#d beerpaid

for its work under the 2006 Engagement. (Compl. § 27.)

On May 17, 2006, Dragge notifiddaza and all other Smith family member that
he hadasked Raintiff to continue workng on its plan. (CompEx G.) Plaintiff's“Plan”
involvedchangng the trusteeship of the Smith family trusts so Braigge would control
the trustsvotes througmew trustegswho would work towards increasing shareleold
value. (Lutin Decl. § 18.)f Enoughtrusts changed trustees and acted togetiney
would be able to replace the current board of directors. (Lutin Decl. fTo@9mhplement
its Plan,Plaintiff advised and assisted Dragge and Icazainiénviewing potential
replacement trusteesansitioning cetrusteeship and administration of the Smith family
trusts to a new trusteandby communicating with Smith family members and decision
makers at SMIC. Lutin Decl. 1 24; Compl. 1 32.plaintiff also suggestethat
Defendant®stablish a Smith Investor Associatiaf which Lutin would be the director,
to share costs and benefits of managing investments in SMIC. (Lutin Decl. §rapl.C

1 48, Ex. M)



Icaza became the family “information gathering delegate” in implementingahe P
(Lutin Decl. 1 25.) Lutin sought to assist Icazahis role, as reflected kgn April 27, 2006
emailto U.S. Trusts—a potential new trusteewhere Lutin wrote:

“The family informationgathering delegate is expected to be Dana Icaza. .

.. I'd like to send her some introductory literature and themgera

meeting for some time later next week or the following wdak.not

actually involved in the family trust aspect of this, of course, but wanted to

extend any courtesy that will help these people realize the full value of

their investments.”

(Lutin Decl. Ex. B)

A yearand a halfater, n September 2007, Plaintiff sent Dragge a draft
engagement letter reflecting the terms of theaosid engagement (the “2007
Engagemeri} involving Plaintiff’'s continued work on its Plan. (Compl. § 3After
several revised draftBJaintiff emailedDragge a “Final form of letterdated October 26,
2007. GeeCompl. 1 39, Ex. J) The 2007 Engagenveas addressed to Dragge and was
not signed by either Dragge buatin. (SeeCompl.Ex. J.) The 2007 Engagemelgtter
stated in part

At least for now, you [Dragge], individually, will be the person |

[Plaintiff] advise. But | will accept any reasonable request to add wusts

other entities for which you're responsible, and will also consider the

addition of any other Smith shareholders recommended or approved by

you. ldeally, of course, it should bengh itself that | am advisinm

relation to the enhancement of value to benefit all the corporation’s

shareholders. My responsibility, though, will be to advise only those with

whom | have an agreement. | will have no responsibility to serve the

interests of anyone | have not specifically agreed to advise.

(Compl. Ex. J.) The 2007 Engagement (Carig. J set forthPlaintiff's compensation
andreflected thatboth [Dragge and Lutin] have to assume risk” because it was in both

theirinteress to have allSMIC shareholders contribute to Plaintiff's expernsesrata

based on the value of their trusts enhancement. Othebvisggewould be “effectively



penalized by the amount of coffte] incuired] relative to theftee riders.” Plaintiff's
compensation included a monthly retainer and, if the pla acceptablesither a right to
buy SMIC shares or an acceptable alternative of equiveddmeé. Dragge did not raise
any objection to the 2007 Engagemend atarting paying Plaintiff stmonthlyretainer.
(Compl. Y 4445.)

On January 7, 2008, Plaintiff assisted Draigg®rmulating a ‘pitch’ to the Smith
family trust memberso introduce Morgan Stanley as a new trust administrator. (Compl.
1 49.) On February 3, 2008, Dgggold Plaintiff that they “won"and promised to seek
reimbursement from SMIC for his expenses incurred on behalf of all shareholdets, w
would include Plaintiff's compensation. (Compl. 1 60, @l3intiff does not allege
that a Smith Investor Association was ever formed. Around this knaeq tranferred
trusteeship of her trust to Morg&tanley (Lutin Decl. § 31.)

Plaintiff then sought toallectfrom Draggeeither shares of SMIC stock or an
equivalent value, under the terms of the 2B@gagement (Compl.| 62) On February
22, 2008 Draggeemailed Plaintificonfirmingthat he had terminated Plaintiff's ser@s
and only owed Plaintiff its earned monthly retainer. (Compl. Ex. O.)

Thereafterin 2008, SMIC agreed to provide its shareholders with direct
ownership of the company’s AO Smith stock holdings. (Compl.  11.) This “constituted
a significant benefit to each Defendant and to them all collectively and ceboltethe
services Plaintiff rendered, which services were designed to compel $MifLee to
take these or similar actions to enhance tpadity and value of SMIC shares.Cémpl.

112.)



On December 3, 2010, Plaintiff issued Dragge a statement for $1,196,563.00,
reflectingthe amount owed under the 2007 Engagement. (Compl. § 69.)
OnJune 10, 2011, Plaintiffistituted this action, which wasmoved to this Court
onJuly 11, 2011.
1. LEGAL STANDARD
A cause of action originally filed in state court may be removed to fedmsgl c
by defendantsvhen “the district courts of the United States have original jurisdiction.”

28 U.S.C. § 1441(a). “The propriety of removal thus depends on whether the case

originally could have been filed in federal courCity of Chicago v. Int'l Coll. of
Surgeons522 U.S. 156, 163 (1997).

District courts enjoy diversity jurisdiction where, assuming the requisite mmou
in controversy is met, the suit is between “citizens of different States.” 28.18S.C
1332(a)(1). Itis well-established that such jurisdiction is proper only whenither
“‘complete diversity,” which does not exist if any plaintiff is a citizen of thmeesatate of

any defendantSt. Paul Fire and Marine Ins. Co. v. Universal Builders Sygfl9 F.3d

73, 88 (2d Cir. 2005).
Nonetheless, “plaintiff may not defeat a fexlal court’s diversity jurisdiction and
a defendant’s right of removal by merely joining as defendants parties wigaino r

connection with the controversy.” Pampillonia v. RJR Nabisco, 1138 F.3d 459, 460-

61 (2d Cir. 1988). “[T]o show that nangrmnon-diverse defendant is a ‘fraudulent
joinder’ effected to defeat diversity, the defendant must demonstrate, bywtea
convincing evidence, either that there has been outrigid frommitted in the plaintiff's

pleadings, or that there is no possigjlivased on the pleadings, that a plaintiff can state a



cause of action against the nonaise defendant in state courtd. at 461. “The
defendant seeking removal bears a heavy burden of proving fraudulent joinder, and all
factual and legal issues ntlxe resolved in favor of the plaintiff.ld.

If Icaza is properly named, there is no divergitisdictionsinceboth Plaintiff
and Icaza arblew Yorkresidents. (Compl. 11 2, 5Blaintiff seeks to remand the action
on this basislcaza and the Dragge Defendants cldmoweverthaticaza is not properly
named, and that she was joinedléstroy diversity.Plaintiff has no valid claim against
Icaza and she must be dismis$etirhus, undePampillonia. . .it is first necessary to
evaluatglcaza’s] Motion to Dismiss . .so as to determine if there is gmyssibility that

[P]laintiff can state a cause of action against [Icaza}ate court. PSINet Liguidating

LLC. v. Bear Stearns & Co., IndNo. 02 Civ.669(GBD), 2003 WL 367863, at *2

(S.D.N.Y. Feb. 19, 2003seealsoAllied Programs Corp. v. Puritan Ins. C692

F.Supp. 1274, 1276 (S.D.N.Y. 1984pting that dplaintiff’ s efforts to prevent the
removal of a case through such ‘fraudulgoithder will fall prey to [ ] the defendard’
motion to dismiss the casand holding that joinder is fraudulent whigms establkhed
that there can be no recovery against the defendant “on the facts in view of the law as
they exist when the petition to remand is heard.”)

“When assessing tiegal viability of a plaintiff's claim in this context, courts
employ a standard that is more lenient to plaintiffs than the standard for a motion to

dismiss.” Winters v. Alza Corp.690 F. Supp. 2d 350, 353 (S.D.N.Y. 2010incs

subject matter jurisdtion is contested the Courtpermitted to look to materials outside

! There is no dispute concerning the jurisdictional amd®iatntiff seeks “no less than $1
million” in damages. $eeCompl. Prayer for relief).



the pleading$,including,inter alig “documents appended to a notice of removal or a
motionto remandthat convey information essential to {lidourt’s jurisdictional

analysis.” Romano v. Kazacq$09 F.3d 512, 520 (2d Cir. 2010) (considering a

situation where a courtilessimultaneouy on motions to dismiss and remand).
1. DISCUSSION

Icazdas arguments ifnermotion to dismiss are essentially the samia &gr
opposition to thenotion to remandPlaintiff’'s breach of contract claim fails because
there is naagreement between Plaintiff and Icalzaza never assentéal any
agreementandlicazais not liable under aalteregotheory under New York lawlcaza
argues thaPlaintiff’'s quantum meruiand unjust enrichment claims are barred by the
statute 6frauds,the statute of limitationdy the terms of the 20@Ehgagementand
because they adplicative of thébreachof contract claim. Plaintifé opposition
arguments raise the same issu&scordingly, the Court will consider all the papers
togethernn determiningwhether there is anyossibility thatPlaintiff can state a cause of
action against Icazan New Yorkstate court
A. Plaintiff’ s Breach of Contract Claim

Icaza never signetthe 2007 Engagementpmany contractvith Plaintiff, but
Plaintiff assertshatlcaza is liable for breach of contractder (1) an alteego theory,
andor (2) an impliedin-fact contract theory.

1. Alter-Ego

In Plaintiff’'s complaint, Plaintiff alleges that Dragge and the Smith Family Diefets

which include Icaza, John Does (1-Hd)d Jane Dog4d-10), “exercised dominion and control

2 Thecomplaint “is deemed to include any written instrument attached to it ashidoit @r any
statements or documents incorporated in it by refererichdmbers v. Time Warner, In@382
F.3d 147, 152 (2d Cir. 2002).




over the Trust Defendants(SeeCompl. 1 7, 53, 54)n Plaintiff's motion papersPlaintiff
alleges that Dragge and Icaza “are alter egos of the trusts.” (Pl. Remand®ousts have
assumed that the veil of a trust can be pierced wdwmplete domination of the trust has been

shown. SeeSmith v. S.E.C.432 Fed. App’x 10, 13 (2d Cir. 2011}g8ngthat it “assume|s]

that New York courts would allow the vell of a trust to be pierced in situations Wieere
complete domination of a trust has been shown.”).

To statea claimfor alteregoliability, Plaintiff mustallegethat (1) Defendant exercised
completedominationwith respect to the transaction attack&ath thathe trust‘had no separate
will of its own,” and (2) that this domination was used to commit a “fraud or wrongfistga

Plaintiff. Marketplaced aGuardialtd. P’ship v. Harkey Enters., IndNo. 07CV-1003CBA),

2008 WL 905188, at *2 (E.D.N.Y. Mar. 31, 2008) (quoting Am. Protein Corp. v. AB V844

F.2d 56, 60 (2d Cir.1988)seealsoSmith 432 Fed. Appat 13(applying a parallel stamadd in
analyzing aveil piercing claim with respect to a trust)

Focusing orthe transactioattacked® Plaintiff alleges that “Allen Dragge and the Smith
Family Defendants exercised dominion and control over the Trust DefendésesCompl 1
53, 54) for the “improper purpose of knowingly and falsely misleading Plaintiff intoginayi
services for the benefit of all defdants” (Complf 59. Plaintiff's factual allegationsuggest
thatDraggemay havesought tacontrol the Smith Family trustFor examplePlaintiff alleges
that itsPlan involved changinthetrustees of the Smith family trigstso that the voting oheir

SMIC stock holdings would be controlled by Dragge through tnestees’ (Lutin Decl. § 18.)

% The Courtassumeshe trarsactionattacked includes the 2007 Engagement, Plaintiff’s Plan and
its related services.

* The “Trust Defendants” include John/Jane Doe Trusts (1-10) and the AllemgyelFamily
Trust. (Compl. 1 8.)
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Plaintiff fails to make similar allegations against Icazaintiff does not allege when,
where, or howcazg in any way exerciseccomplete dominationver theTrust DefendantsNor
does Plaintiff allege how Icaza used any such domination over the Trust Defendaistead
Plaintiff. Plaintiff also alleges that th@ldn/Jane Doe Defendarfexerciseddominion and
control over the Trust Defendants”, without specifying who, when, where andmouafthese
individuals did so, or how they used such dominatiomitlead Plaintiff. In essenceRlaintiff
“merely assed that an undifferentiated group of ‘defendants’ conspired to défRdauhtiff, but
such conclusory allegationare insufficient to establish an akego claim in New YorK Old

Republic Ins. Co. v. Hansa World Cargo Seinc.,, 170 F.R.D. 361, 375 (S.D.N.Y. 1998ge

alsoBravado Intern. Grp655 F.Supp.2d at 197 (holding tdtere it “is unclear which

defendant or defendants atkeged to have caused such harnPlaintiffs’ claim is. . . too
vague and conclusory to allege alter ego liability

2. Implied-in-fact Contractind/or Ratification

Plaintiff assertdcazas liability for breach of contract under an impligdfact contract
and/or ratification of the engagement. (Pl. Remand Br. 7.) “Under New York lampaad-
in-fact contractrequires all of the elements required of any valid contmaciuding

consderation, mutual assent, legal capacity, and legal subject mattarray v. Northrop

Grumman InfoTech., Inc, 444 F.3d 169, (2d Cir. 2006) (citing Maas v. Cornell Urfiv.

N.Y.2d 87, 93-94 (1999) Icaza argues that she never assented to any such contract. “The
manifestation or expression agsenhecessary to form a contract may be by word, act, or

conduct which evinces the intention of the parties to contract.” Leibowitz v. COmel, 584

F.3d 487, 507 (2d Cir.2009) (quotiMaffea v.Ippolito, 668 N.Y.S.2d 653, 654 (N.Y. App. Div.

2d Dep’t 1998). “In determining whether the parties’ conduct is consistent with the existénce o

10


https://web2.westlaw.com/find/default.wl?serialnum=1999258311&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.10&db=578&tf=-1&findtype=Y&fn=_top&mt=Westlaw&vr=2.0&pbc=13480689&ordoc=2008886918�
https://web2.westlaw.com/find/default.wl?serialnum=1999258311&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.10&db=578&tf=-1&findtype=Y&fn=_top&mt=Westlaw&vr=2.0&pbc=13480689&ordoc=2008886918�
https://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=2020193006&referenceposition=506&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.10&db=506&tf=-1&findtype=Y&fn=_top&mt=Westlaw&vr=2.0&pbc=533BE5C6&tc=-1&ordoc=2025270362�
https://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=2020193006&referenceposition=506&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.10&db=506&tf=-1&findtype=Y&fn=_top&mt=Westlaw&vr=2.0&pbc=533BE5C6&tc=-1&ordoc=2025270362�
https://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=1998047335&referenceposition=654&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.10&db=602&tf=-1&findtype=Y&fn=_top&mt=Westlaw&vr=2.0&pbc=23DAC5A6&tc=-1&ordoc=2020193006�
https://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=1998047335&referenceposition=654&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.10&db=602&tf=-1&findtype=Y&fn=_top&mt=Westlaw&vr=2.0&pbc=23DAC5A6&tc=-1&ordoc=2020193006�

a binding contract, it is necessary ttiad totality of all acts of the parties, their relationship and

their objectives be considered.” Tractebel Energy Mktg., Inc. v. AEP Power Mktg.487

F.3d 89, 97 (2d Cir.2007) (quoting H/R Stone, Inc. v. Phoenix Bus. Sys.66tcF.Supp. 351,

356 (S.D.N.Y.1987)).

Plaintiff alleges that “Icaza’s email ®ary Lutin [o]n [April 24] 2006 and her
subsequent continued participation in the Plan, including but not limited to, her transfer of he
trusts to Morgan Stanley demonstrated her assent to engage PlaintifRerdnd Br. 8).

Icaza’s April 24, 200@mail—thanking Lutin for “explain[ing] . . . the situation at hand
and next steps”—was written during tt@urse of Plaintiff 2006 Engagement, for which it
received payment in full(SeeCompl. 11 23, 27, Ex. D.plaintiff alleges that while explaining
“the situation at hand,” Plaintiff told Icaza that Plaintiff’'s continued work woedpiire a second
engagemenand that any participant in the implementation of the Plan would have to compensate
Plaintiff. (Id. 1 12) Plaintiff does notllege howeverthat Icaza commissioned Plaintiff to
continue its work, or assented to any offer by Plaintiff to continue work during thisnmee
through her email. Rathdp]aintiff concedeshat Draggenot Icaza, asked Plaintiff to continue
its work and hat Icaza only became aware of torsMay 17, 2006weeks after her email
(Lutin Decl. 11 22, 23.) Accordinglycaza’'sApril 24, 2006emailcamot demonstrate her
assent to an agreemenmth Plaintiff that was rade by anther individual at a latedate

With respect to Icaza’s participation in the Plan, Plaialifges thait “advised and
assisted” Dana Icaza in interviewing and replacing the truatekthat Icaza was “expected to
be the family ‘informatiorgathering delegate’ in implemenginhe Plan.” (Compl. § 32; Lutin
Dec. 11 2-28.) Asto Icaza’s role as thienformation-gathering delegatdiowever, Lutin

concededhat hewas“not actually involved in the family trust aspect of this but wanted to

11
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extend any courtesy that wilelp these people realize the full value of their investments.” (Lutin
Decl. Ex. B) In other words, Plaintiff's own conduct at the relevant tinasuggests it's
relation tolcaza in 2006 was out 6fourtesy” andnot a contractual obligation.

Similarly, Plaintiff's ownwords, in 2007, showthat no contractual relationship existed
between Plaintiff and Icaz&Plaintiff wrote: “At least for now, you [Dragge], individually, will
be the person | [Plaintiff] advise. . My responsibility. . . will be to advise only those with
whom | have an agreement. | will have no responsibility to serve the istefesyone | have
not specifically agreed to advis¢Compl. Ex. J) Further,Plaintiff clarifiedthat Dragge would
have to take some risketauset was in Dragge’s interest to have all Smith family trust
shareholders contribute to Plaintiff's compensation pro-rata, based on the véleie wlists
enhancement, rather than leave Dragge “effectively penalized by the amoosiisofau incur
relative to thefree riders.” (1d.) Plaintiff's contemporaneous statements demonstrate tha
Plaintiff believedicaza had neither assentetadvised by Plaintiff, nagree to compensate
Plaintiff.

Consideringhe totality of the partiesilleged actsand primarilyPlaintiff's own
words and condugcPlaintiff has nostated a claim for an implieid-fact contract because
it has not shown thdtaza ever assentéd the 2007 Engagement.

Ratification, utnder New York lawis “the affirmane by a party of @rior act that
did not bind it at the time but that was done or purportedly done on its accaung.”

Nigeria Charter Flights Contract Litig20 F. Supp. 2d 447, 465 (E.D.N.Y.

2007)(quoting Chemical Bank v. Affiliated FM Ins. C&69 F.3d 121, 128 (2d
Cir.1999)(emphasis added).) “Ratification ‘must be performed with full knowledge of

the material facts relating to the transaction, and the assent must be clealishestab
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and may not be inferred from doubtful or equivocal acts or langualge.(¢uoting

Chemical Bank169 F.3d at 128). After the 2007 Engagement was purportedly finalized

in October 200/Plaintiff allegesonly that Icaza continuesbmmunications with the
Smith familyand caused her trust to be transferred to Mo8ianley These allegatios
are irsufficient to showthaticaza had fulknowledge otheterms of the2007
Engagement and telearly establish” her assent to th@07 Engagement. Accordingly,
Plaintiff's ratification claimagainst Icazé#ails.

The Court hasinalyzedPlaintiff's breach of contract claimgainst Icazandera
more lenienstandard than that afmotion to dismissut nonetheless finds there is no
possibility that Plaintiff can statdaim for breach of contract against Icaza in stagert.
B. Plaintiff's QuantumMeruit and Unjust Enrichment Claims

Icaza argues that Plaintiff’'s quantum meant unjusenrichmentlaimsare
barred by the statue of frauds. (Ilcaza Remand Opp. 11.)

The parties disagree over whether N.Y. Gen. Oblig. Law 8§ 701(a)(1) or (a)(10)
govern the statute of fraud analysis. The relevant provisions state:

Every agreement, promise or undertaking is void, unless it or some note or

memorandum thereof be in writing, and subscribed by the party to be

charged therewith, or by his lawful agent, if such agreement, promise or
undertaking:

1. By its terms is not to be performed within one year from the making

thereof or the performance of which is not to be completed before the end

of a lifetime;

10. Is a contract to pay compensation for services rendered in negotiating

.. . a business opportunity. . . . “Negotiating” includes procuring an

introduction to a party to the transaction or assisting in the negotiation or

consummation of the transaction. This provision shall apply to a contract

implied in fact or in law to pay reasonable compensatian

N.Y. Gen. Oblig. Law § 701(a)(1), (a)(10).
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With respect tdN.Y. Gen. Oblig. Law &01(a)(10) the New York Court of Appealsas
heldthat “[u]njust enrichment and quantum meruit are, in this context, essentiallalenti
claims, and both are claims under ‘a contract implied . . . in law to pay reasonable
compensabn,” which will be barred by the statute of frauds where the “compiemsplaintiff
seeks is ‘for services rendered . . . in negotiating the purchase . . . of a business tp{jortuni

Snyder v. Bronfmanl3 N.Y.3d 504, 508-09 (200@)Jterations in original) Negotiating a

business opportunity includes providisgrvices'such as: (1) identifying ananalyzingthe
business opportunity; (2) identifying and analyzing potential business paf8)easd being a
“major contributor” to the eventual formation of the [business opporfuhitgutkowski v.
Steinbrenner680 F. Supp. 2d 602, 613 (S.D.N.Y. 2010) (identifying the relevant factors from
Snyde). The statute applies when plaintiff's services provide “connections,” 4gbilit
“knowledge,”“know-how’ or ‘know-who,’ in bringing about between principals an enterprise
of some complexity or an acquisition of a significant interest in an entetpriseeman v.

Chemical Constr. Corp43 N.Y.2d 260, 267 (1977).

Plaintiff argueghat§ 701a)(10) does not apply becaugavas not acting as a “finder” or
“broker”; and ts services imolved morethanjust negotiaing a business opportunity. Instedd,
provided “wealth management adeiandproposed strategy to increase share value and
compel orporate action.” (Pl. Opp. MTD 11Rlaintiff's factual allegations show that
Plaintiff's services entailedl) devising angroposing a Smith Family Association (the
“Association”), with Lutin as the director (Pl. Opp. MTD 11), and (2) devising, adyisind
assistingn implementing its Rn tochange the trustees of tBenith Family trusts (Lutin Decl.

18).
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While Plaintiff alleges that thAssociation was a component of its Plan, it does not
allege that it dealt witlhcaza in develping ths Associationor thatlcazabenefited from any
such Association. In fadBlaintiff does not allege th#te Association was ever created that
Lutin everserved as a director. To the extentAlssociationwas part of Plaintiff's Plamnder
the 2007 Engagement, the Court finds, for the reasons previously gtatddazds notliable
for any breach of the 2007 Engagement. Accordingly, any services contemplated by the 2007
Engagement that did not involee benefit Icaza, are not relevantdetermining whether Icaza
is liable under a quantumeruitor unjust enrichment theofgr the services Plaintiff
purportedly provided herSeeSnyder 13 N.Y.3d at 509 (holding that wheaaoral agreement,
to negotiateandoperatea joint venture, was found to be ineklany services contemplated in
the oralagreement were irrelevatat determire whetherplaintiff, through his unjust enrichment
and quantunmeruitclaims, was seeking compensatfonserviceghat actually were limited to
and negotiating a business opportunity

Plaintiff alleges, however, that it did interact with Icaza, to her benefit, in providing
services relating to changing trustees. SpecificBligintiff alleges thatit devised the plan to
change trustees) order to control and compel SMIC to take actions to enhance liquidity (Lutin
Decl. 1118, 19; it explained the situation to Icaza (Lutin Defll11);it assisted Icaza in
interviewing ptential trustees (Compl. § 32)assisted in the transitioning and administration
of the changéen trustees (Lutin Decl. i 24i};assisted Dragge in ‘pitching’ the plan to Smith
family membergCompl. § 49); and thataza benefited from the change, which ultimately
resulted in SMIC’s agreement to give its shareholders a direct ownership.iS@it (Compl.

112).
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Plaintiff's services cathusbe categorized g4) identifying and analyzing the business
opportunity; (2) identifying and analyzing potential trustees; (3) and beéimgjar contributor”
to the eventual formation of the new trustee relationstich placests services directly within
the realm oN.Y. Gen. Oblig. Law 8§ 70&)(10) SeeGutkowskj 680 F. Supp. 2d at 605-08,
613 (dismissing quantumeruitand unjust enrichment claimgursuant to 8 7q4)(10) based
on anoral agreement, where plaintiff: “presented” an idea for defendant to create a Yankees
televisionnetwork “explainedthe situation” to defendarisuggested and detajled certain
specific steps to be taken next”, analypetentialstrategic and financial partneend sered as
a consultant during and after the business acquikitBnyder 13 N.Y.3dat509 (affirming
dismissal of quanturmeruitand unjust enrichment claims, pursuant to §d10) where
plaintiff's actualservicesnvolved finding and negotiating the purchase of a business
opportunity. Therefore, Plaintiff's quantummeruitand unjust enrichment claims against Icaza
are barred by the statute of fraudsccordingly, the Court finds there is no possibittat
Plaintiff can state claims for quantum merand unjust enrichment against Icaza in state court.
C. Request torAendComplaint

Plaintiff also seeks to amend its complaint to add a constructive trust claim. (Pl.
Remand Br. 10 n.Y1 Under Rule 15(a) of the Federal Rules of Civil Procedure, “[t]he
court should freely give leave when justice so requires.” A court may dawng to
amend if the amendment would be futile, such as where the proposed claim could not

withstand a motion to dismiss pursuant to Fed. R. Civ. P. 12()(@ente v. BM

Corp, 310 F.3d 243, 258 (2d Cir. 2002).
“In order to state a cause of action to impose a construatisiea plaintiff must

allege (1) a confidential or fiduciary relationship, (2) a promisea {Bansfer in reliance
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thereon, and (4) unjust enrichment.” Zane v. Minion, 63 A.D.3d 1151, 1152 (N.Y. App.

Div. 2d Dep’t 2009). Plaintiff has not shown that a confidential or fiduciary relationship
between 1t and Icaza existed, or that Icaza made Plaintiff any promise, or any unjust
enrichment to Icaza. Accordingly, Plaintiff’s attempt to add a constructive trust claim
against Icaza is futile.
D. Motion for Costs and Expenses

For the reasons above, the Court has diversity jurisdiction over Plaintiff’s claims.
Accordingly, there is no basis for Plaintiff’s request to recover costs incurred as a result
of the Dragge Defendants’ removal.

CONCLUSION

For the foregoing reasons, Plaintiff’s motion to remand is DENIED and Icaza’s
motion to dismiss is GRANTED. Icaza is, therefore, no longer a defendant in this action.
The Clerk of the Court is directed to close these motions (Dkt. Nos.8, 11).

The remaining parties are directed to meet and confer and to prepare and submit a
Civil Case Management Plan by December 2, 201 1.

Dated: New York, New York
November 21, 2011 SO0 RED

(a5

PAUL A. CROTTY
United States District Judge
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