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IRON WORKERS MIBSOUTH PENSION
FUND, Derivatively on Behalf of NEWS
CORPRORATION, 11 Civ. 5556 (PGG)
Plaintiff,
- against

KEITH RUPERT MURDOCH, et al.,

Defendants,
-and

NEWS CORFORATION,

Nominal Defendant

PAUL G. GARDEPHE, U.S.D.J.:

Gregory L. Shields, G.E. Stricklin, and Iron Workers Mid-South Pension Fund
(“Iron Workers”) have filedshareholdederivativeactionsagainst a group of Newdorporation
directorsand officerqcollectively, the “NewsCorp.Defendants”) allegingnter alia, violations
of Section 14(a) of th8ecurities Exchange Aof 1934, 15 U.S.C. § 78n(é)Exchange Act”)
breach of fiduciary duty, gross mismanagement, wasterpbrate assetsnd abuse of contrdl.
Plaintiffs allege thathe NewsCorp. Defendantsacts oftelephone hacking and bribemgve
resulted in litigation against Nev@@orp. andaw enforcemeninvestigations othe Gmpany’s
conduct. Plaintiffgurtherallege that New€orp.’s efforts to cover up thesetivities hae cost
the Gmpany large sums, and resulted in the Company shutting down one of its leading
newspapers and abanduag its bid to acquire a broadcasting companSedShieldsAm.

Cmpilt.; StricklinAm. Cmpilt.; Iron Workers Cmpilt.)

! These three actions were filed between July 18, 2011 and August 10, 2011; News Corp. is
named inall three complaints as a nominal dedizmt.



On March 16, 2011, other News Corp. shareholderd parties here filed a
similar derivative action in the Delaware Court of Chancery against Rewsdirectors In re

NewsCorporation Shareholder Derivative LitigatioB.A. No. 6285VCN (Del. Ch.)(the

“Delaware Action”) (SeeDecl. of Scott D. Musoff in Supp. of Def.’s Mot. to S{ayusoff
Decl.”), Ex. Q Plaintiffs in the Delaware Actioffiled an Amended Complaint on July 8, 2011,
anda Second Amended Complaint on September 21, 2084eMusoff Decl.,Exs. A, B)

Defendantsn Shields Strickin, and_Iron Workerfiave moved to stay these

actionspending resolution of the Delaware Actiorse€Shields Not. of Mot., Dkt. No. 24
Stricklin Not. of Mot., Dkt. No. 20; Iron Workers Not. of Mot., Dkt. No.)3Bor the reasons
statedbelow, Defendaist motiors to stay will bedenied

BACKGROUND

EACTS?
Defendant K. Rupert Murdoch founded News Corp. in 1979 as a holding
company for News Limited, an Australian newspaper publisher. (Seid€mplt. I 48)
NewsCorp. has become secondargest medi conglomerate in the worldy revenue, and it

has acquired and founded multiple news entities, including News of the WhatTdhe Timesin

Britain, and theNew York PostatndDow Jones (the publishers Biie Wall Street Journgin the

United States. I4. 11 48-49) Plaintiffs allege that Murdoch has complete control over the News
Corp.Board of Directors, because itmgade upalmost entirely ohis family members and

executives at NewSorp.or NewsCorp. subsidiaries.Id. 52 Stricklin Am. Cmplt. 160-62

% The facts are drawn from thi®n Workerscomplaint and from the amended complaints filed
in ShieldsandStricklin, andarepresumed to be true for purposes of resolving Defendants’
motionsto stay.




A. The News Corp.Scandals

In November 2005, News of the Wopdblishedan article about Prince William

thatcontained private information. (Iron Workers Cmpilt.  49) Dutiegy investigation of tfs

issue, British law enforcement authoriteetermined that News of the Workdnployeesad

intercepted the private voicemails of a number of famous individulag. 16 2007, the author

of theNews of the Worldarticle concernindgPrince William and a private investigator hired by

the newspapepleaded guilty to hacking the telephones of members of the royal far@ly] (
50) After theseconvictions, members of the News Corp. Board denied any knowledge of phone-
hackingby NewsCorp. personnel, and insisted that the convictions reflestezblated incident
of misconduct. If. 1 51)

In 2008, News International, the United Kingdom publishing division of News
Corp.,madepayments to purported victims of phone-hacking, including a $1.1 million payment

to Gordon Taylor, the chairman of the Professional Footballers’ Associatr[f(2, 52-53)

The settlementvith Taylorwas intended to resolve claims tingws of the Worldemployees
had hacked into higoicemail account, and the settlement agreemnehided a provision that
prevented Taylor from disclosing any information about the cddef $3) As reported imhe
Guardianon July 21, 2009,tdeast one member of the Ne®srp.Board, JameMurdoch, was
aware ofthe settlement paid to Taylofld.)

News Internationgbublicly deniel that anyNews of the Worleemployeeor

agent- other than the individuals involved in the Prince WilliandTaylor incidents — knew
about or were involved in phone-hackindd. §| 55) However, a September 1, 2046w York
Timesarticle reported that fnore than a dozen former reporters and editors at News of the

World' claimed that phon&acking was pervasive and ‘everyone knewld. { 60) One of




these former News of the Worjournalistsclaimed that“illegal activity, including phone-

hacking, was so widespread it [was] inconceivable senior editors did not kndev.{ 62)

On April 8, 2011, News International acknowledged responsibility for phone-
hacking apologized to twenty victims, and set up a $33 million fund to comperisties. (d.
1 63) Among the victims wereelatives of British soldiers who were killed in combat in Irag and
Afghanistan, relatives of victims of the July 2005 London bombings, and former priméensinis
(Id. 1 65)

Disclosures about additional acts of phdwaekng and other misconduct

continued in subsequent month&. §] 64) On July 4, 201The Guardiameported thaNews
of the Worldhacked into the voicemail of Milly Dowler, a schoolgirl wvas murdered (Id.)

In the days after Dowler disappeardidwsof the Worldreporters hacked into Dowler’s

voicemail account and intercepted messages left for kej. The reporters also deleted

messages from her account when it became full, destroying potentiallyleadwatence and

producing voicemail actiwtthat gave Dowler’s family false pe that she was still alivgld.)
On July 6, 2011, the British Broadcasti@grporation (“BBC”) reported that

News of the Worlchadpaid British policeé“tens of thousands of poundsit exchange for

information. (d. at Y 66) Defendant Rebekah Brooks, who was the EdiGhief of News of
the Worldfrom May 2000 to January 2003, testifieefore parliament 2003thatNews of the

World had “paid the police for information in the pastld. 121, 67)



B. The Aft ermath of the News Corp.Scandals

On July 6, 2011, Defendant Rupert Murdoch issued a statel@eeribingthe

News of the Worlt phonehacking and bribery d&deplorable and unacceptable.”id( I 70)

On July 10, 2011aftermore tharl60 years in print, News of the Wordilscontinued operations

(Stricklin Am. Cmplt. § 10)On July 15, 2011, Rebekah Brooks resigned from her position as
CEO of News International, and Defendant Les Hinton resigned as the CEO dioDes (Iron
Workers Cmplt{{ 7071) Two days later, Brooks was arrestecominal charges (Id. 1 70)
Shields’ Amended Complaint alleges that tegignations of Brooks and Hinton have left the
future of News International and Dow Jones uncertain. (Shietld<mplt. 79 94-95)

Asa result of theescandat, NewsCorp.alsoretracted its bid to buy British Sky
Broadcasting (“BSkyB”), a bited Kingdomsatellite broadcastingpmpany. [ron Workers
Cmplt. I 3; ShieldAm. Cmplt. § 92) The acquisitioof BSkyB allegedlywould have inteased
NewsCorp.’s earnings and geographically diversified its earnings base. (Iron \/Q@wplt. 9
72)

Plaintiffs’ complaints further allege that (1) tRederal Bureau of Investigation
(“FBI") has opened a criminal investigatiofiNewsCorp.concering allegations that the
Company hacked voicemails and other communications of victims of the 9/11 attacks; and (2)
the Securities and Exchange Commisgi@EC”) is investigatinganalleged violation of the
Foreign Corrupt Practices ACtKCPA') related o bribery of British police officers bMews of
the Worldjournalists. ((Shields Am. Cmplt. 1 93)

C. News Corp!s Public Filings

Throughout the relevant period, a number of tieeddants signe(d) Form

10Ksrepresentinghat NewsCorp.“maintained effetive internal control over financial



reporting’ and (2) Form 10Qsepresentinghat NewsCorp.’s “disclosure controls and
procedures were effective (Iron Workers Cmpilt. § 82; Shieldsn. Cmplt. { 56-58) The
Defendants also filed Form 144Befinitive Proxy Statementsyith the SEC these submissions
also addressedewsCorp.’s internal controls procedures. (Iron Workers Cmpilt. § 83; Shields
Am. Cmplt. 1 59) None of these SEC filings disclosed the Company’s ongoing hacking and
bribery. As a result, Plaintiffs Shields and Iron Workers allegethlegall contain false and
misleading statements, as well as material omissi@insn Workers Cmplt. 11 82-83; Shields
Am. Cmplt. 11 58-59)

I. PROCEDURAL HISTORY

Gregory Shields, AlewsCorp. shareholder, 8d acomplaint in this Court on
July 18, 2011, and an amended complaint on August 4, 2011. (Shields Dkt Nos. 1, 4) Shields
shareholder derivative actiorames numerousewsCorp.Board members afefendantdand
alleges: (1) violations ofSectionl4(a) of the Exchange Act; (2) breach of fiduciary duty; (3)
gross mismanagement; (4) contribution and indemnification; (5) abuse of control; arab{®) w
of Corporate assets.

G.E. Stricklin, also a News Corp. shareholder, filedra@aint in thisCourt on
Juy 22, 2011, and amaendedcomplaint on August 16, 2011Stficklin Dkt. Nos. 1, 3)
Stricklin’s shareholder derivative actioimmes aaumber otthe same New€orp. Board

members as Defendafitfames other directors, and also names certain officersw$Gorp.-

® The Shields Complaint names afahdants KRupert Murdoch, James R. Murdoch, Lachlan
K. Murdoch, Chase Carey, David F. DeVoe, Joel Klein, Arthur M. Siskind, Sir Roderick I.
Eddington, Andrew S.B. Knight, Thomas J. Perkins, Peter L. Batoeé,Maria Aznar, Natalie
Bancroft, Kenneth E. Cowley, Viet Dinh, and John L. Thornton.

* Stricklin's Amended Complaint names as defendants K. Rupert Murdoch, Natali®fganc
Peter L. Barnes, Chase Carey, Kenneth E. Crowley, David F. DeVoe, Viet Dinls, Rame



related entities as defendangtricklin's Amended ©mplaintinvokes the Court’s diversity
jurisdiction andalleges the following state lagauses of action(1) breach of fiduciary duty; (2)
waste ofcorporate assets; an8)(gross mismanagesnt.

Iron Workers filed a shareholder derivative complaint in this Court on August 10,
2011. The Iron Workers complainames as defendantsiamber of News Corp. Board
members as well as officers of Ne@erp.+elated entities.(Iron Workers Dkt. No. 1)The
Complaint allege$l) violation of Section 14(a) of the Exchange Act; (2) breach of fiduciary
duty; (3) waste of arporate assets; and (4) unjust enrichment.

OnDecember 8, 2011, Defendaimsall three actionsnoved to stay these
proceedinggseeShields Not. of Mot., Dkt. No. 24; Stricklin Not. of Mot., Dkt. No. 20; Iron
Workers Not. of Mot., Dkt. No. 38), arguing that this Court should abstain from taking further

actionpending resolutionf In re NewsCorporation Shareholder Derivative LitigatioC.A. No.

6285V CN (Del. Ch.), a shareholder derivative action filed on March 16, 201he Delaware
Court of Chancery presenting many of faene factual allegatiossimmarizedbove.

The colead plaintiffs in the Delaware ActiocnThe Amalgamate@&ank, the
Central Laborers Pension Fund, and New Orleans Employees’ Retirers@mSymended
ther consolidated shareholder derivative and class action complaint on July 8, 2011 to add

claims involvingNews of the World (SeeMusoff Decl, Exs. B,C) Another derivative action

was filed on July 15, 2011, aha@s beeronsolidated with the Delaware ActiorSegid., Exs.

Murdoch, Lachlan K. Murdoch, Thomas J. Perkins, Arthur M. Siskind, Joel Klein, John L.
Thornton, Les Hinton, and Paul V. Carlucci.

®> The Iron Workers Complaint names the following individualsedsritiants: KRupert
Murdoch, James R. Murdoch, Chase Carey, David F. DeVoe, Joel Klein, Arthur M. Slsésnd
Hinton, Rebekah Mary Brooks, Lachlan K. Murdoch, Andrew S. B. Knight, Roderick I.
Eddington, Thomas J. Perkins, Peter L. Barnes, Kenneth E. Cowley, Viet Dinh, John L.
Thornton,José Maria Aznar, and Natalie Bancroft.



C, D) Theco-lead plaintiffsin the Delaware Actioffiled a Second AmendedComplaint on
September 21, 2011 against a number of News Corp. Board mem{8=sid., Ex. A) A

motion to dismiss the Second Amended Complaint is pending. In re News Corporation

Shareholder Derivative LitigatiQi€.A. No. 6285YCN (Del. Ch.) Dkt. No. 59566899.

The Second Amendeddnplaintin the Delaware Ation alleges four state law
breach of fiduciary dutglaims (SeeMusoff Decl.,Ex. A) The firstand secondlaims relate to
NewsCorp.’s purchase of Shine Group Ltd., a television and film production company that was
operatecand majority-owned by Rupert Murdoch’s daught&edid. 11 8, 299-310) The third
and fourthclaims — whicharefounded on the defendants’ illegal negathering activities,
asserts thahey knowingly and in bad faith perng@ttNewsCorp.’s operations to be runam
unlawful and improper mannerld(, Ex. A, 11311-327) The Second Amendeddnplaint also
requess aninjunction that would prevera NewsCorp. stock buysackthat could allow
Murdoch to “gain control of the Company at no expense to himself,” and could result in “non-
Murdoch shareholders [losing] control of the Company while receiving no premium.EXId.,

A, 11 335-341)

DISCUSSION

THE COLORADO RIVER ABSTENTION DOCTRINE

“Generally, as between state and federal courts, the rule ishteggendency of
an actim in the state court is no bar to proceedingsenring the same matter in the [flederal

court having jurisdiction” Colorado River Water Conservation Dist. v. United Staied U.S.

800, 817 (1976) (quotinicClellan v. Carland217 U.S. 268, 282 (1910)) (internal quotation

® The Second mendedComplaint h the Delaware Action names as defendRufgert

Murdoch, James Murdoch, Lachlan Murdoch, Chase Carey, David F. DeVoe, Joel Klein, Arthur
M. Siskind, Roderick Eddington, Andrew S.B. Knight, Thomas J. Perkins, Peter Barnes, José
Maria Aznar, Natalie BancrpfKenneth E. Cowley, Viet Dinh, and John L. Thornton.



marks omitted).“Abstention from the exercise of federal jurisdiction is the exception, not the

rule.”” Id. at 813. In Colorado Riverthe Supreme Court explained that

[t]he doctrine of abstention, under which a District Couatyrdecline to exercise
or postpone the exercise of its jurisdiction, is an extraordinary and narrow
exception to the duty of a District Court to adjudicate a controversy properly
before it. Abdication of the obligation to decide cases can be justifiet thnd
doctrine only in the exceptional circumstances where the order to the parties t
repair to the State court would clearly serve an important countervailingsnte

Id. (quoting_County of Allegheny v. Frank Mashuda G&0 U.S. 185, 188-89 (1959)

The ColoradoRiver Court held that “in situations involving the contemporaneous

exercise of concurrent jurisdiction,” a federal court‘exceptiondl circumstancesnay dismiss

a federal suit based on “considerations of wise judicial administration, gagagd to
conservation of judicial resources and comprehensive disposition of litigatchrat 817-18
(internal brackets and quotation marks omittéflj]he decision whether to dismiss a federal
action because of parallel stateurt litigation does not rest on a mechanical checklist, but on a

careful balancing of the important factors as they apply in a given cilksés H. Cone Mem'|

Hosp. v. Mercury Constr. Corpd60 U.S. 1, 16 (1983).

“To determine whether abstention under ColoradeRs appropriate, a distt

court is required to weigh six factors, ‘with the balance heavily weighted in fatioe efxercise

" Although Defendants have requested a stay, and not abstention, the Second Circuit has
“rejected any distinction between a stay of federal litigation and an audigghissal for the
purposes of the [Colorado Rijexceptional circumstances tesBethlehem Contracting Co. v.
Lehrery/McGovern, In¢.800 F.2d 325, 327 n.1 (2d Cir. 198&e<.d, Vill. of Westfield v.
Welch's 170 F.3d 116, 120-25 (2d Cir. 1999) (analyzing a defendant’s motstayto
proceedings by using the Colorado Rigbstention doctrineAndrea Theatres, Inc. v. Theatre
Confections, InG.787 F.2d 59, 61-64 (2d Cir. 1986) (sans&ealsoSST Global Tech., LLC v.
Chapman270 F. Supp. 2d 444, 455 (S.D.N.Y. 2003) (“The question presented here, whether to
stay proceedings in a federal action based on the existence of a concperdihg state civil
action, is governed by the principles of federal abstention doctrine.”) (citirmyadol River 424
U.S. at 818).

10



of jurisdiction.”™ Vill. of Westfield v. Welch’s 170 F.3d 116, 121 (2d Cir. 1999) (quoting

Moses 460 U.S. at 16). Thesexdactors include:
(1) the assumption of jurisdiction by either court over any res or property; (2) the
inconvenience of the federal forum; (3) the avoidance of piecemeal litigatjon; (4
the order in which jurisdiction was obtained; (5) whether statedaral law
supplies the rule of decision; and (6) whether the state court proceeding will
adequately protect the rights of the party seeking to invoke federal jurisdiction.
Id. “No single factor is necessarily decisive, and the weight to be given wmnaactor
may vary greatly from case to case, depending on the particular settegoaise.”ld.

(internal citation and quotation marks omitted).

Il. THE IRON WORKERS AND SHIELDS ACTIONS®

A. Where Federal and State ActionsAre Not “Parallel,”
Abstention Under Colorado River Is Not Appropriate

Before a court evaluates the appropriateness of abstention under Colorado River

it must makeathreshold determination that the federal and state court cases are “parallel.”

Dittmer v. County of Suffolk146 F.3d 113, 118 (2d Cir. 1998) (“[A] finding that the concurrent

proceedings are ‘parallel’ is a necessary prerequisite to abstentiorQgidexdo River).

“ Federal and state proceedings‘a@ncurrent or “parallel for purposes of abstention when
the two proceedings are essentially the same; that is, there is an idendittiex, @nd the issues

and relief sought are the saffieAbercrombie v. Colleget38 F. Supp. 2d 243, 258 (S.D.N.Y.

2006) (quoting Nat’'l Union Fire Ins. Co. of Pittsburgh v. Ketf8 F.3d 17, 22 (2d Cir. 1997)).

“Perfect symmetry of parties and issues is not required. Rather, panalielachieved where
there is a substantial likelihood that the state litigation will dispogé oflaims presented in the

federal case.’In re Comverse Tech., IndNo. 06€CV-1849 (NGG) (RER), 2006 U.S. Dist.

8 Throughat thissection, “Plaintiffs” refers to Iron Workers and Shields.

11



LEXIS 80195, at *6 (E.D.N.Y. Nov. 2, 2006@mphasis in original) (citin@lark v. Lacy 376
F.3d 682, 686 (7th Cir. 2004)) (internal citation omitted)).
“Any doubt regarding the patal nature of a federal and state action should be

resolved in favor of the exercise of federal jurisdictiom™e Comverse Tech., InQ006 U.S.

Dist. LEXIS 80195, at *qciting AAR Int'l, Inc. v. Nimelias Enters. S.A250 F.3d 510, 520

(7th Cir. 20@)). If a court finds that the federal and state cases are not par@ébrado River

abstention does not apply, whether or not issues of state law must be decided by the federa

court.” In re Comverse Tech., In2006 U.S. Dist. LEXIS 80195, at *12.

1. Federal and State Cases Are Not Parallel Wherthe
Federal Action Alleges an Exclusively Federal Claim

Here, Iron Workers and Shields have allegeigyr alia, that Defendants violated
Section 14(a) of thExchange Act (Iron Workers Cmpilt. 1 123-25; Shields Am. Cmplt. 1
123, 129) “[A]bstention is clearly improper when a federal suit alleges haithin the

exclusive jurisdiction of the federal courts.” Andrea Theatres, Inc. v. Theairkections, Ing.

787 F.2d 59, 62 (2d Cir.1986) (citih@vy v. Lewis 635 F.2d 960, 967-68 (2d Cir. 1980)).

The reason for this doctrine is clear. Absent broad state court jurisdiction that
would enable the state court to dispose of the entire matter, including the issues
beforethe federal court, abstention could hardly be justified on grountsse
judicial administration, giving regard to conservation of judicial resources and
comprehensive disposition of litigation.

Id. (quoting_Colorado Rive#24 U.S. at 817).

Plaintiffs’ Section 14(arause ofction “is brought to obtain relief for alleged
violations of the Securities Exchange Act of 1934. It is an action exclusivéiyilie

jurisdiction of the federal courts.” Finkielstain v. Sejd&87 F.2d 893, 896 (2d Cir. 1988ge

alsoSST Global Tech., LLC v. Chapma2i7O F. Supp. 2d 444, 464 (S.D.N.Y. 2003)

12



(“Numerous cases have held that, because federal jurisdiction over securtmssi€laxclusive,
abstention with regard to an action involving federal securities claims is opjate.”).
Here, because “[flederal courts have exclusive jurisdiction over [Exchange Act]

claims,” the federal and state court cases are not parallelCaorddo Rivembstention is

therefore inappropriate.Fields v. Allied CapitaCorp., No. 89 Civ. 5679 (TPG), 1990 U.S.

Dist. LEXIS 11261, at *3-4 (S.D.N.Y. Aug. 28, 199nternal citation omitted)seealso

Kingsway Fin. Servs. v. PricewaterhouSeepers, LLP420 F. Supp. 2d 228, 236 (S.D.N.Y.

2005) (“Because the cases are notlpgrdhe Court does not have authority to abstain . . . and

need not balance tl@&lorado Riverfactors.”) (internal citatons and quotation marks omitted).

2. That Plaintiffs May Not Satisfy the Delaware Court’s
Demand Fuility Require ment Does Not Warrant Abstention

Defendants argue that Plaintiffs’ “contrived Section 14(a) claim does notigeecl
a stay’ because thatlaim — having been brought “on behalf of” News Corpcannot go
forward unless plaintiffs can satisfy threshold and exacting pre-suit deneguidements, which
have already been presented to, and will be decided by, the court in the Delawarg ADtef.
Memo in Supp. of Mot. to Stay Proceedir{g3ef. Br.”) at 20)

A plaintiff bringing a shareholder derivativeismust,inter alia, “allege with

particularity the efforts, if any, made by the plaintiff to obtain the actionlthetiff desires from

the directors [of the Board].”_Potter v. Hughb46 F.3d 1051, 1056 (9th Cir. 2008) (citing Fed.

R. Civ. P. 23.1) (quotation marks omitted). “However, failure to meet the demand requireme
may be excused if the facts show that demand would have been fidiléciting Smith v.
Sperling 354 U.S. 91, 96-97 (1957); Fed. R. Civ. P. 23.1).

Here, “the demand futilitissue will be determined under [Delaware] State law.”

In re Comverse Tech., Inc. Derivative Liti@6-CV-1849 (NGG) (RER), 2007 U.S. Dist. LEXIS

13



68959, at *10 (E.D.N.Y. Sept. 18, 2007). This application of state law, however, “does not

require abstentn under_Colorado Riverlf the federal and state cases are not parallel, and here

they are not, Colorado Rivabstention does not apply, whether or not issues of state law must

be decided by the federal court.” In re Comverse Tech,,2066 U.S. Dist. LEXIS 80195, at

*11-12. Because thestantcase “involve causes of action over which federal courts have
exclusive jurisdiction- namely, Plaintiffs’ Section 14(a) claims‘federal law will supply the

rule of decision for the elements of the exntaly federal claims.”In re Comverse Tech., Inc.

2007 U.S. Dist. LEXIS 68959, at *10-11.

Even where exclusively federal claims are predemiyever, abstention may be
warranted “if the demand futility issue [is] particularly complex or nowal,if there is “a high
likelihood that the demand futility issue [will] disp@kef the instant litigation.”ld. at *11.
Here, Defendantilave not demonstrateldat the demand futility issue‘iparticularly compleX,
nor have they shown that it is highly likghat the Delawareouirt will find that Plaintiffs failed
to satisfy the demand futility requirement. Rather, Defendants mereadytissithe “threshold
issue of demand futility [ ] pending before the Delaware Court” is “potentiafyogitive.”
(Def. Memo in Further Supp. of Mot. to Stay Proceedings (“Def. RBplYy at 5)

Thepossibility that the Delaware court’s finding on the demand futility issue will
dispose of the federal act®rs notsufficient towarrant abstining from decidindlaintiffs’

federal claims._Se@ re Comverse Tech., In@Q007 U.S. Dist. LEXIS 68959, at *11-12 (“This

action involves application of state and federal law and, in the absence of indicatitie state
law issues are novel or particularly complex, thisdaeteighs against abstention.”) (citing
Moses 460 U.S. at 26 (“Although in some rare circumstances the presence dhstéstes

may weigh in favor of [abstention] . the presence of federlw issues must always be a major

14



consideration wighing against [abstention].”))seealsoln re Comverse Tech., In@006 U.S.

Dist. LEXIS 80195, at *20 (citindyloses 460 U.S. at 28) (“Further, it would be wholly
inappropriate to permit the state court to decide the issue of demand futilighytiperssibly
precluding the relief [P]laintiffs seek herein. In such a situation it would beaus abuse of
discretion to grant a stay.”).

3. Defendants’ Merits Arguments Do Not Warrant Abstention

Defendants argue thabstention is appropriate becatdaintiffs’ Section 14(a)
claim “is premised entirely on a finding of a breach of the Board’s overdigigs, which is at
the core of the Delaware Actidmand therefore “a decision in the Delaware Action that
Defendants did not breach their fiduciary oversightedutvill necessarily dispose of the Section
14(a) claim in its entirety.(Def. Br.21)

The cases cited by Defendadts not support #ir argumenthoweverpecause
they either do not involvexclusively federal claims or present special circumstamcepresent
here, such as dmminent settlement in the state actfoiVhateverdecisions the court in the

Delaware Action may makéColorado Riverabstention cannot be used to justify abstention

with regard to actions that include [ ] claims over wHetheral courts have exclusive

% SeeTelesco v. Telesco Fuel & Masons’ Materials, |65 F.2d 356 (2d Cir. 1985) (affirming
dismissal of federal action in favor of state proceedings, but involving no extjusiderad
claims);Int’l Jensen Inc. v. Emerson Radio Coido. 96 C. 2816, 1996 U.S. Dist. LEXIS
12481, at *12, 18 (N.D. lll. Aug. 26, 1996) (abstaining from considering federal claims because
the parallel state case included a claim under a Delaware law that “recognizes claonsnbas
material misstatements or omissions in proxies, similar to those brought undgra§1¢a1934
[Exchange] Act”);Gabelli v. Sikes CorpNo. 90 Civ. 4904 (JMC), 1990 U.S. Dist LEXIS
17015, at *14-15 (S.D.N.Y. Dec. 14, 199@)anting a motion to stay a federal case that
included Exchange Act claims in favor of a parallel state proceeding, butendyde a tentative
settlement had been reached in the state court case); Satzman v. Kiessy. 2886, 1978
U.S. Dist. LEXIS 19823, at *11 (S.D.N.Y. Jan. 31, 1978) (granting a motion to stay a federal
case that included Exchange Act claims, but doing so in large part becausatéloestt

action, although filed after [the federal] suit, has reached the state afreghmahe adequacy

of a proposed settlement and thus may well be within sight of final resolution”).

15



jurisdiction.” SST Global Tech, LL(270 F. Supp. 2d at 464 (abstention argumgetted
where defendantdaimedthat “adjudication in Delaware will substantially resolve even the
asserted federal securities claim by resolving the underlying factual wsistsallegedly
support it”). Because federal courts have exclusive jurisdiction over Plaintiffs’ Sebti@)
claims, thg will not be resolved in thBelawareAction. Staying this action in favor of the

Delaware Actim is therefore improperSeeGabelliv. Sikes Corp.No. 90 Civ. 4904 (JMC),

1990 WL 213119, at *5 (S.D.N.Y. Dec. 14, 1990) (“Since it is beyond peradventure that the
[state] courts cannot adjudicate the securities fraud claims, a stay penéitigiandn the

meritsin the [state court] actions would not be propgfciling United States v. Pikn&80 F.2d

1578, 1582-83 (2d Cir. 1989)).

Defendantslso arguehat Plaintiffs “are not permitted to fabricate federal
jurisdiction, and should not be allowed to sidestep the stay called for here, Ing tacia
meritless Section 14(a) claim.” (D&r. 21-22) Defendants have not demonstrated that
Plaintiffs’ Section 14(a) claims are meritless, however, hadtasethey cite are, once again,
inapposite. One of the cases does not involve any federal cleimhsthe remaining four
involve motions to dismiss rather than a motion to $aiy any event, irdetermining whether

abstention is appropriate under Colorado Ritles Court is not required &valuatehe merits

10 SeeClark, 376 F. 3d at 687 (affirming district court’s stay of a federal action where the
federal action alleged only state law claini&gld v. Trump 850 F.2d 938, 950 (2d Cir. 1988)
(affirming in part and reversing in part the dismissal of claims brought urelézdbral

Williams Act and the Exchange Act, pursuant to Fed. R. Civ. P. 12(b)(1) and 12(ln(®));
Marsh & McLenna Cos. Sec. Litigh36 F. Supp. 2d 313, 326 (S.D.N.Y. 2007) (granting
defendants’ motion to dismiss plaintiff's Section 14(a) claim pursuant to Fed. R. Civ. P.
12(b)(6));Eink v. Weill, No. 02 Civ. 10250 (LTS) (RLE), 2005 U.S. Dist. LEXIS 20659, at *22
(S.D.N.Y. Sept. 19, 2005) (granting defendants’ motion to dismiss plaintiff's Section 14(a)
claims pursuant to Fed. R. Civ. P. 12(b)(6) and 23.1); Halpert Enters. Inc. v. Hakis@?

Civ. 9501, 2005 U.S. Dist. LEXIS 15022, at *9 (S.D.N.Y. July 26, 2005) (granting defendants’
motion to dismiss plaintiff's Section 14(a) claims pursuant to Fed. R. Civ. P. 23.1).
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of a plaintiff's claims. _Se#/ill. of Westfield, 170 F.3d at 121 (outlining the six factors a district

court must weigh in determimg whetherColorado Riveabstention is appropriate).

B. Even If the Actions Were Parallel,a Stay Would
Not Be Appropriate Under Colorado River

Evenif the federal and state actions here wenellel, abstention would nbe

appropriatepecause the majority of tli&lorado Rivefactors weigh in favor of the exercise of

federal jurisdiction.

1. Neither Court Has Assumed Jurisdiction Over Any Res or Property

The first factor in th&€olorado Rivembstention analysis is whether either the

state or federal court hassumed jurisdiction over any res or propekil. of Westfield, 170

F.3d at 121. “This actiofis] not an in rem action andags]not involve jurisdiction over
property. [The Second Circuit] [has] held that the absence of a res points towarskeexkr

federal jurisdiction.”1d. at 122 (citing De Cisneros v. Young8i71 F.2d 305, 307 (2diC

1989)(quotation marks omittgll This factor, therefore, weighs against abstention.

2. The Federal Forum Is Not Inconvenient

The second factas whether the federal forum is inconvenient tloe party

moving to stay the proceedingSeeVill. of Westfield, 170 F.3d at 121"The distance between

state and federal fora has been deemed to render the federal forum inconv&sdnGlobal

Tech., LLC 270 F. Supp. 2d at 465 (citing Radioactive, J.V. v. Man$68 F. Supp. 2d 462,

476 (S.D.N.Y. 2001) (finding federal forum inconvenient under abstention analysis where
“witnesses and parties will be forced to travel back and forth between Caliémchisew
York”). However, “[w]here the federal court is just as converasrthe state court, that factor

favors retention of the case in federal couNifl. of Westfield, 170 F.3d at 122 (citation and

guotation marks omitted).
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Defendants do not argue that the Southern District of New York is an
inconvenient forum, but they assert that they “will be sdygnesjudiced if they are forced
simultaneously to defend against identical litigation in separate forums.” ED&0)

Accepting this argumentould render this factor in the Colorado Riaastention analysis

meaningless, howevelf theexistenceof litigation in separateourtswas determinative in the
analysis of inconvenience, this factor would weigh in favor of abstention in every easasé
every motion to stay involves a situation in which litigatioprsceeding in separateurts. See

Vill. of Westfield, 170 F.3d at 122 (“[F]ederal courts consider abstaining under Colorado River

only in cases where there are concurrent and simultaneous federal and statengateedi
The federal forum is not inconvenient for the Defendants. NorDiefndant
NewsCorp.maintains its executive offices in New York City, at lesightof the individual
defendants are citizens of either New York or Connecticut, and the remainivig uiadli
defendants are citizens of Austrakareat Britain, SpainCalfornia, Colorado, Texas, Virginia,
and New Jersey most of whichare not significantly closer to Delaware than they are to New
York. (SeeShieldsAm. Cmplt. 11 15-31; Iron WorkeiGmplt. {1 1331) Moreovey “with
modern travel options, the effective distance between this forum (New York) andé¢hiesim

(Delaware) is short and would not appear to pose undue hard&8d.'Global Tech., LLC270

F. Supp. 2d at 465.
Because the Southern District of New York is “just as convenient” as Delaware,

this factor also weighs against abstenti®@eeVill. of Westfield, 170 F.3d at 122.
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3. Staying the Federal Action Would Not Avoid Piecemeal Litigation

The third_Colorado Riveiactor involvesan analysis oivhether “the federal

action must be stayed in @ndto prevent piecemeal litigationVill. of Westfield, 170 F.3d at

123.

Defendants argue that “[l]itigating essentially the same factual and legas issu
both the Delaware Court of Chancery and this Court unnecessarily would inviecandst
duplicaion of effort . .  (Def. Br. 15) As discussed above, however, the issues in the federal
and state cases are not “essentially the same,” because the state court does nsdeti@nju
over Plaintiffs’ exclusively federal Section 14(a) claims. ,8ag Finkielstain 857 F.2d at 896
(“[An action] brought to obtain relief for alleged violations of the Securkeshange Act of
1934 . . is an action exclusively within the jurisdiction of the federal courts.”he“presence
of the federal securities law claim .makes it plain that abstention as to the state law claims

would not operate to reduce piecemeal litigation.” SST Global Tech., 2LCF. Supp. 2d at

465 (citing_Cohen v. Ree@68 F. Supp. 489, 500 (E.D.N.Y. 1994) (finding thathé federal

“action were stayed or dismissed pending resolution of the State-court actigria[ttigf]
would not be able to litigate his federal securities fraud claim, and would have totcetur
federal court once more . [and] [t]hus, abstentiowould not serve to avoid piecemeal
litigation”)). Because the Delaware Court of Chancery does not have “broad and comprehensive
concurrent jurisdiction to adjudicate the claims asserted in the federal actatvstention might
only serve tencourag@iecemeal adjudication of the issues raised in the federal suit.” Andrea
Theatres787 F.2d at 62.
Defendants also arguleat “[t]he failure to stay this actian .would create a

substantial risk that this Court and the Delaware Court of Chancery raigter conflicting
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rulings. . ." (Def. Br. 16) However, “[tlhe mere potential for conflicting outcome between the
two actions does not justify abstention under the ‘piecemeal litigation’ fadtore Bank of

Am. Corp. Secs.757 F. Supp. 2d 260, 345 (S.D.N.Y. 2010) (citing Colorado Rézf U.S. at

816 (“[T]he mere potential for conflict in the results of adjudications, does not, without more,

warrant staying exercise of federal jurisdictig)i.5eealsoln re Comverse Tech., In2006

U.S. Did. LEXIS 80195, at *17“(T]he potential for piecemeal litigation is always present in
potentially parallel litigations, and the courts must look beyond this factor tdascghether
abstention is appropriate.”Moreover while not staying the federalctions will lead tsome
amount of duplication due w@milar “factual underpinnings,such“duplication does not weigh

significantly in favor of abstention.See SST Global Tech., LLQ70 F. Supp. 2d at 466.

“A relatedaspect of piecemeal litigatiphowever, is whether resolution in one

forum will resolve the claims as to all partie§S'ST Global Tech., LLC270 F. Supp. 2d at 465

(citing Tarka v. Greenfield Stein & Senior, LI Ro. 00 Civ. 126ZSAS), 2000 U.S. Dist.

LEXIS 11203, at *16 (S.D.N.Y. Aug. 8, 200()oting that “piecemeal litigation. . is a product
of additional parties”)). “[A]bstention is more appropriate where thegsatti both suits are not
identical because there is a possibility that the parties who are not bound by thelgroent

may cause inconsistent judgments in subsequent lawsuits.” Fischmann v. Visi&s4 €.

Supp. 115, 118 (S.D.N.Y. 1996&eealsoLumbermens Mut. Cas. Co. v. Connecticut Bank &

Trust Co., N.A, 806 F.2d 411, 414 (2d Cir. 1986) (na@tithat “[piecemeal] litigation wuld

complicate and fragment the trial of cases and cause friction between statecaaldctaalts”).
The Second Circuit has noted that

the primary context in which [it] [has] affirmeZiolorado Rivemabstention in

order to avoid piecemeal adjudication has involved lawsuits that posed a risk of
inconsistent outcomes not preventable by principles of res judicata and collatera
estoppel. The classic example arises where all of the potentially liable dégendan
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are parties in one lawg, but in the other lawsuit, one defendant seeks a
declaration of nonliability and the other potentially liable defendants #&re no
parties.

Woodford v. Cmty. Action Agency of Greenet@n 239 F.3d 517, 524 (2d Cir. 2001) (citiDe

Cisneros871 F.2d at 3085eneral Reinsurandeorp v. CibaGeigyCorp, 853 F.2d 78, 81 (2d

Cir. 1988);Lumbermens MutCas Co, 806 F.2dat414;seealsoFischmann934 F. Supp. at

188 n.4 (citingDe Cisneros871 F.2d at 308) (“For example,e Cisnerosa complicated
multi-party tort action, our court of appeals noted that the state plaintiffs who werarties o
the federal suit would not be bound by the judgment of the district court and could eetitigat
action with different results.”).

Here, the Delaware Action names sixt@aividual defendants.Although
Shields’ Amended @mplaint names the same sixtgeople aslefendants, the Iron Workers
Complaint names two additiondéfendants- Les Hinton and Rebekah Mary Brook&eé
Musoff Decl., ExA; Shidds Am. Cmplt.; Iron Workers Cmplt.)Where “the parties to the suits
are not identical and thus not all bound by the judgment of any given court,” “the prdblem o

piecemeal litigation is exacerbated by the risk of inconsistent res@Alts€rican Alliancelns.

Co. v. Eagle Ins. Cp961 F. Supp. 652, 658 (S.D.N.Y. 1997).

Unlike De CisnerosandAmerican Alliance Ins. Cohoweverwherethe “state

proceedings [were] more comprehensive than the federal proceétieigsthere ardefendants
in the federal action who are nmamedn the Delaware Action. Sdge Cisneros871 F.2d at

308; American Alliance Ins. C®61 F. Supp. at 658. Because Hinton and Brooks are not named

in the Delaware Action, “the claims against [them] may not be resolved itateecase and will

likely require federal resolution regardless of the outcome of the staté &=SST Global
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Tech., LLC 270 F. Supp. 2d at 466[A] bstention by this Court may not, therefargjuce the
likelihood of piecemeal litigation.ld.

While the existencef the Section 14(a) claims and the additional parties in the
federal action may lead to piecemeal litigation, granting Defendants’ matictay will not
prevent — or reduce the likelihood optecemeal litigation:On balance, [therefore,] this factor
.. . would not appear to weigh heavily either for or against abstentidn.Because, “[i]n this
[abstention] analysis, the balance [is] heavily weighted in favor of the sgatjurisdiction],]

. .. thefacial neutrality of [his] factor is a basis for retaining jurisdiction, not for yielding it.”
Woodford 239 F.3d at 522 (citinloses 460 U.S. at 16) (internal citation and quotation marks
omitted). This factor thus weighs slightly against abstention.

4. The Delaware Actionls More Advanced

Thefourth ColoradoRiver factor involves an analysis of “the order in which

jurisdiction was obtained.Vill. of Westfield, 170 F.3d at 121. “This factor does not turn

exclusively on the sequence in which the cases were filed, bat matterns of how much

progress has been made in the two actiofs.’at 122 (citingMoses 460 U.S. at 21) (quotation
marks omitted).“In addition, where there has been limited progress in a state court suit, ‘the fact
that the state action was commenced before the federal suit carries little Wedihfciting

Andrea Theatres, Inc/87 F.2d at 64).

Theplaintiffs in the Delaware Action filed theiirst complaint on March 16,
2011, but they did not file am@endedcomplaintthat containea@llegations involvingNews of
the Worlduntil July 8, 2011. $eeMusoff Decl, Exs. B, C) A fully briefed motion to dismiss is

pending in the Delaware Action. In re News Corporation Shareholder Derilétgsgion,

C.A. No. 6285-VCN (Del. Ch.), Dkt. No. 59566899.
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Plaintiff Shieldsfiled his originalcomplaint on July 18, 2011, and him@nded
complaint on August 4, 2011S¢eShieldsAm. Cmpilt.) Plaintiff Iron Workers filed its
complaint on August 10, 2011S€elron Workers Cmplt.) Th®elawarecomplant containing

allegations regarding News of the Wowdsthusfiled approximatelyone monttbeforethe

operative omplains in tresefederal actios.

Because this factor “should not be measured exclusively by which complaint wa
filed first, but rather in terms of how much progress has been made in the two athiens,
earlier filing of the Delaware Action is not determinati&eeMoses 460 U.S. at 21The
Delaware Actioris more advanced than the federal actions, however. Given that a fully briefed
motion to dismiss is pendingjift is more likely that the action in [th@elaware couftwill

proceed more rapidly than the ac{gnn [federal] court..” Seeln re Comverse Tech., Inc.

2006 U.S. Dist. LEXIS 80195, at *18; bseeMacy’s East vEmergency Envt’l Servs925 F.

Supp. 191, 193 (S.D.N.Y. 1996)nding that“given the heavy burdens on tiidew York] state
court, thefNew York] federal action is likely to move forward with more rapidity than the state
court action unless the formisrartificially stayed).

Because th®elaware Ation is more advanced thame federal actios) this
factor weighs in favor of abstention.

5. Federal Law Supplies the Rule of Decision

The fifth factor in the Colorado Rivanalysis is “whether state ftaderal law

provides the rule of decision on the merit¥ill. of Westfield, 170 F. 3d at 123. The Second

Circuit has stated that “when the applicable substantive law is federal, efrstenlisfavored.”

Id. (quotingDe Cisneros871 F.2d at 308).
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“Because the present claim includes federal securities law claims over which this
Court has original and exclusive jurisdiction, federal law . . . supplies the ruleisibdegith

regard to [Plaintiffs’] [Section 14(a)] claim.SST Global Tech., LLC270 F. Supp. 2d at 466-

67. Moreover, “even if this case were based solely on diversity, and there wierdenal

claims, that would not, in and of itself, warrant abstention.” In re Comverse Taerh2006

U.S. Dist. LEXIS 80195, at *19.

[T]here is o indication that the stadaw issues raised in this case are particularly
complex or unsettled; thus, there is no reason to question the relative competence
of the federal court to adjudicate those issues. Indeed, the very existence of
diversity jurisdiction rests on a presumption that federal courts are competent t
decide questions of state law.

Id. at 20 (quoting Cottman Transmission Systems v. Lehwald,1@d.F. Supp. 919, 923 (E.D.

Pa. 1991).
Because Federal law supplies the rule of decisioRl@intiffs’ Section 14(a)
claims, this factor weighs heavily against abstention.

6. The State Court ProceedingCannot
Adequately ProtectPlaintiffs’ Rights

“In analyzing the sixth factar. ., federal courts are to determine whether the
‘parallel statecourt litigation will be an adequate vehicle for the complete and prompt resolution

of the issues between the partiesVill. of Westfield, 170 F.3d at 124 (quotirdoses 460 U.S.

at 28). “If there is any substantial doubt as to this, it would be a serious abuseeifatiso
grant the stay. .at all.” Moses 460 U.S. at 28.
“As discussed above, this Court has exclusive jurisdiction oviaifRffs’

Exchange Act claims, and those claims cannot be adjudicated inaiété th re Comverse

Tech., Inc, 2006 U.S. Dist. LEXIS 80195, at *28eealsoSST Global Tech., LLZ270 F. Supp.

2d at 46667 (“Because the present claim includes federal securities law claims over kich t
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Court has exclusive jurisdiction . . . plaff's interest relating to its securities law claims could
not, as a matter of law, be adequately protected in state court, which is barreddvarmg
affirmative relief with regard to these claims.”) “Further, it would be whiolhppropriate to
permit the state court to decide the issue of demand futility, thereby possblydging the relief
[P]laintiffs seek herein. In such a situation it would be a serious abuse ofidistoegrant a

stay.” In re Comverse Tech., In@2006 U.S. Dist. LEXIS 80195, at *20 (citinoses 460 U.S.

at 28). BecausePlaintiffs’ federal claims cannot be vindicatede state court proceeding
will not adequately protect their rights. This factor therefore weighs lyesyainst abstention.
C. Conclusion

In analyzing whether abstention is appropriate under ColdRada, this Court’s

task “is not to determine whether there is some substantial reason foetbisexf federal
jurisdiction,” but rather to “ascertain whether there exist exceptional citanres that justify

the surrender of federal court jurisdictiorVill. of Westfield, 170 F.3d at 124 (citiniloses

460 U.S. at 25-26). Given that all but one of the six Colorado Raetsrsweigh against

abstention, such exceptional circumstances dexist. Accordingly, een ifthe federal and

state actions werngarallel,a stayof the Shieldsandiron Workersactiors would not be not

warranted.

Defendants’ motions for a stay in Shieltsd_Iron Workersvill be denied.

[I. THE STRICKLIN ACTION

Defendants assert that a stay is warraimettie Stricklin action “becausét will
allow the Court and the parties to avoid having to devote time and resources to aumdieri
significant questions regarding jurisdictiover [the action] (Def. Br.23) As discussed below,

however, Stricklin’s Amende@omplaintdoes not properly plead subject matter jurisdiction.
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Accordingly, the Amended Complainill bedismissegdand Defendants’ motion for a stay in
Stricklin will be denied as moot.
A. Backaground

In an August 5, 2011 pmaotion letter to this Court, Defendamtiguedthat
Stricklin’s originalcomplaint “fail[ed] to establish that the Court has subject matter jurisdiction
over the action based on diversity of citizenship because the complaint tlaegethe
citizenship of any of the 19 individual defendants.” (Aug. 5, 2D&fl Ltr.) On August 8, 2011,
Stricklin responded tBefendants’ letterstating that she would “amend the Complaint to
address New€orp.s expressed [jurisdictional] coneer and eliminate them.” (Aug. 8, 2011
Stricklin Ltr.; seeDef. Br. 23) In their motion to stayDefendants argue th&tricklin's
AmendedComplaintdoes not address the juristiiimal issue, because it fatisallege the
citizenship of any of the individu defendants (Def. Br. 23) Defendants furtheasserthat
“Stricklin could not adequately plead diversity jurisdiction because she izencif Florida, as
is individual defendant John Thornton.” (DBf. 23 (citing StricklinAm. Cmplt. 1 9; Irm
Workers Cmplt. § 29) (internal citations omitted))

Stricklin's Amended Complain- filed on August 16, 2011 (Dkt. No. 3) — does
not cure the jurisdictional deficiencies in harginal complaint. Both@mplaints state that
“[t]his Court has jurisdiction over the claims asserted by Plaintiff hgrersuant to 28 U.S.C. §
1332(a)(1), in that Plaintiff and Defendants are citizens of differentssate the amount in
controversy exceeds $75,000, exclusive of interests and costs.” (Stricklin Am. C&plt.
Stricklin Cmplt. 1 3 Dkt. No. 1)) Both omplaints also state that “Plaintiff is a citizen of the
State of Florida,” but neither of themplaints allege the citizenship of timelividual

defendants. (Stricklin Am. Cmplt. 113®; Stricklin Cmplt. 195-26) Instead both @mplaints
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merelystate that “[a]ll of the Defendants are citizens of states other than Flo(®laicklin
Am. Cmpilt. § 31; Stricklin Cmplt.  27) helIron WorkersComplaint, howevelleges that
Defendant Thornton is a citizen of Florida. (Iron Workers Cmplt. 1 29).

B. Applicable Law

Federal courts have diversity jurisdiction over “civil actions where the matte
controversy exceeds the sum or value of $75,000, exclusive of interest and costs, arekis betw
.. .Citizens of dfferent States.” 28 U.S.C. § 1332(a). “[C]itizens of different States’ mdeats t
there must be complete diversity, i.e., that each plaintiff's citizenship raustférent from the

citizenship of each defendanttallingby v. Hallingby 574 F.3d 51, 56 (2d Cir. 2009) (citing

Caterpillar Inc. v. Lewis519 U.S. 61, 68 (1996); Strawbridge v. Curtis$).S. 267 (1806)).

“[N]aked allegations that the parties are citizens of different states, absav¢rment of the
particular states of which the pias are citizens, are insufficient to meet the pleading

requirement” Laufer Wind Group LLC v. DMT Holdings, LL(No. 10 Civ. 8716 (RJH), 2010

U.S. Dist. LEXIS 135430, at *3 (S.D.N.Y. Dec. 22, 2010) (quo@amnoe v. Lummis662 F.

Supp. 718, 723 (S.D.N.Y. 1987)).

While a defendant may assert lack of subject matter jurisdiction as a defense t
plaintiff's claim, seeFed. R. Civ. P. 12(b)(1), “it is [th@ourt’s] obligation to raise the matter of
subject matter jurisdiction ‘whenever it appears from the pleadings or otbg¢haigurisdiction

is lacking.” Durant, Nichols, Houston, Hodgson & Cortese-Costa, P.C. v. Dup65t-.3d 56,

63 (2d Cir. 2009) (quoting John Birch Society v. Nat'l Broad., @87 F.2d 194, 199 (2d Cir.

1967)). “If the court cetermines at any time that it lacks subjectter jurisdiction, the coti

must dismiss the action.” Fed. R. Civ. P. 12(h)(3).
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C. Stricklin Has NotProperly Pled Diversity Jurisdiction

Stricklin has failed to aver “the particular states of which thegsaare citizens.”

SeeLaufer Wind Group LLC v. DMT Holdings, LLC010 U.S. Dist. LEXIS 135430, at *3.

Instead she simply pleads that she is a citizen of Florida and that all oeteadhnts are
citizens of different states(SeeStricklin Am. Cmpt. 1 6, 31)“Because [Stricklin] has not
pleaded the citizenship of [the Defendants], the Court can only speculate as ta whaibiete

diversity exists.” Laufer Wind Group LLC 2010 U.S. Dist. LEXIS 135430, at *4.

Moreover,Stricklin has had notice since August 2011 ofjtivesdictionaldefect
in herpleadings; indeed, in her August 8, 2011 letter to this Csluepromised taamendher
complaint to address these concerr@&efAugust 8, 201 5tricklin Ltr.) But the Amended
Complaintdoes not are the jurisdictional deficiencies.

“[W]here a court discovers that it lacks subject matter jurisdiction, a njtmion
dismiss]is not required, for this Court, like all federal courts, has an ‘obligation to raise the
matter of subject matter jurisdioh [suasponté whenever it appears from the pleadings or

otherwise that jurisdiction is lackirgy. Laufer Wind Group LLC2010 U.S. Dist. LEXIS

135430, at *4 (quoting Duran$65 F.3d at 63 (internal quotation marks omitteshEalso

United Food & Commercial Workers Union, Local 919 v. Centermark Props. Meriden Square

30 F.3d 298, 301 (2d Cir. 1994) (“[O]ur cases make clear that ‘it is common ground that in our
federal system of limited jurisdiction any party or the cguesponte at any stage of the
proceedings, may raise the question of whether the court has subject mattetiom.”)
(citation and quotation marks omitted).

While Stricklin’s failure to properly plead subject matter jurisdiction requirats th

the Amended Complaint be dismisssdeFed. R. Civ. P. 12(h)(3), courits this Circuit
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“generally afford an opportunity for amendmeantf’'the pleadings to cure defective
jurisdictional allegation&inless the record clearly indicates that the complaint could not be

saved by any truthful amendmentDurant 565 F.3d at 65-66 (citinGanedy v. Liberty Mut

Ins. Co, 126 F.3d 100, 103 (2d Cir. 1997) (allowing plaintiff to amend the complaint to properly
allege diversity jurisdiction after the coguasponteraised the issue of subjeuiatter

jurisdiction)); seealsoLaufer, 2010 U.S. Dist. LEXIS 135430, at %®{dismissing the complaint

for lack of subject matter jurisdiction after raising the issugsponte but giving plaintiff leave

to file an amended complaint within thirty dapat properly pleaded diversity jurisdiction);

DirecTV Latin Am., L.L.C. v. Park 610, L.L.C614 F. Supp. 2d 446, 447-49 (S.D.N.Y. 2009)

(adopting the magistrate judgesgaspontefinding that “subject matter jurisdiction [did] not
exist. . .because copiete diversity was destroyed by the citizenship of [two of the parties],”
and adopting the magistrate judge’s recommendation to dismiss the action, “beiawithd file
an amended complaint removing some claims and defendants to cure jurisdasfentd”).

This Court will grant Stricklinleaveto file aSecond Amended Complaint.
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CONCLUSION

For the reasons stated above, Defendants” motions to stay the proceedings in

Shields and Iron Workers are denied.

The Amended Complaint in Stricklin is dismissed for lack of subject matter
jurisdiction. Stricklin is granted leave to file a Second Amended Complaint within 30 days that
properly pleads subject matter jurisdiction. If Stricklin fails to do so, the Clerk of the Court is

directed to close the Stricklin case. Defendants’ motion to stay in Stricklin is denied as moot.

The Clerk of the Court is directed to terminate the motions. (11-cv-4917, Dkt. No.
24; 11-cv-5073, Dkt. No. 20; 11-cv-5556, Dkt. No. 38)

Dated: New York, New York
September 18, 2012
SO ORDERED.

M % M{JA
Paul G. Gardephe /
United States District Judge
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