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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

IVETTE Z. CORDERO,

Plaintiff, : 11 Civ. 5020 (PAE) (HBP)

OPINION & ORDER

MICHAEL J. ASTRUE,Commissioner of Social Security

Defendant.

PAUL A. ENGELMAYER, District Judge:

Plaintiff Ivette Cordero bringthis action pursuant to § 205(gf)the Social Security Act,
42 U.S.C. § 405(g), seeking juditreview of a final decisioaf the Commissioner of Social
Security denying her applicationrfdisability benefitsinder Title Il of the Soail Security Act.
Both parties have moved for judgment on thedlilegs pursuant to Rule 12(c) of the Federal
Rules of Civil Procedure. Bare the Court is the Janua2y 2013 Report and Recommendation
of Magistrate Judge Henry B. Pitman, recoemaling that the Court grant the Commissioner’s
motion and deny Cordero’s motion (the “ReportFor the reasons that follow, the Court adopts
the Report in full.
l. Background

On May 23, 2008, Cordero filed an applicationdgsability benefits, alleging that she
had been disabled since February 12, 2003.r &feeSocial Securibhdministration initially
denied Cordero’s application for benefits, sheely requested and was granted a hearing before
an Administrative Law Judge (“ALJ”). Qdune 30, 2010, the ALJ conducted a hearing, which
included testimony from both Cordero and a ‘el expert. On September 9, 2010, the ALJ

issued a decision finding that Cerd was not disabled and thuas not entitled to benefits.
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The Appeals Council denied Cordero’s resfuer review, and on July 11, 2011, Cordero
commenced this action. Dkt. 2.

On August 16, 2011, Honorable Barbara S. 3pteewhom the case was then assigned,
referred the case to Judge Pitman. DktO8. June 7, 2012, the Commissioner moved for
judgment on the pleadings. Dkt. 10. md 22, 2012, Cordero cross-moved for judgment on
the pleadings. Dkt. 12 (“Cordero Br.”). Qanuary 2, 2013, Judge Pitman issued the Report.
Dkt. 15. On January 23, 2013, Cordero filed objecttorthe Report. Dkt. 17 (“Cordero Obj.”).
On February 12, 2013, the Commissioner filed paase to Cordero’s objections. Dkt. 18. On
May 29, 2013, the case was regasid to this Court.

. The Report

Judge Pitman’s 63-page Report sets forthd€m’s personal and medical background in
exhaustive detailSeeReport 3—-28. To summarize, Cordevorked as a nurse’s aide for 23
years and a mail carrier for nine years befmasing work in 2003. Beginning in 2001, Cordero
made frequent visits to physicians regardiagous health issues, including lower back pain,
carpal tunnel syndrome, heart palpitations, diabetes, and depression. In October 2003, she
ceased her employment with the United States Postal Service due tdithiieations.” She
continued to be treated by various physiciamsugh the time of her application for benefits in
2008, and up to the time of her 2010 hearing befogeALJ. Cordero does not object to the
Report’s recitation of the facts, and the Court adopts that recitation in full.

The Report also sets forth the procegdibefore the ALJ in great detateeReport 28—
34. Cordero testified about her work histand her physical and psychological symptor@se
id. at 28-31. The ALJ also heard from Salvatoreo@zo, a vocational expentho testified as to

Cordero’s ability to perform different occupations, ultimately opining that Cordero could



perform three suitable jobs existing ireteconomy in sufficient numbers: housekeeper,
assembly worker, and electronics assembly worlcerat 31-33.

The Report then recounted the ALJ’s deam. After finding that Cordero met the
disability insured status requiment through December 31, 2008 (her last insured date), the ALJ
conducted the five-step analysis requiredvaluating disability claims. Report 41-4¢e
Balsamo v. Chaterl42 F.3d 75, 79-80 (2d Cir. 1998) (setting forth five-step analysis).
Relevant here, the ALJ found a¢gtfour of the analysis—whidhvolves an inquiry into the
claimant’s residual functional capacitye., “the most [the claimahtan still do despite [her]
limitations,” see20 C.F.R. 88 404.1545(a)(1), 416.945(a)(1)—that Cordero had the residual
functional capacity to perform “light work . that did not entail gater than occasional
interaction with members of thmiblic.” Report 42 (quoting Traeript of ALJ Decision (“Tr.”)
at 29). The ALJ determined that Cordeouild lift and carry 20 pounds occasionally and 10
pounds frequently, and could stamdwalk for a total of six hours during an eight-hour work
day. Id. The ALJ also considered Cordero’s namonditions, conclding that although the
evidence showed “intermittent manifestations of a depressive disorder, an anxiety disorder, and
alcohol abuse,” these conditions “resulted idimitations of [Cordero’s] activities of daily
living; a moderate restriction in terms of sodiahctioning; and a mild limitation for maintaining
concentration, persistence and padel.”(quoting Tr. 29). Thus, “[tlhe evidence simply [did]
not corroborate allegatiortd mental compromise that wout@dve been preclusive of any work-
related activity.” Id. (quoting Tr. 30).

At step five—which, if the claimant cannpérform her past work, involves inquiring
into what other work the claimant can perfosee Balsamal42 F.3d at 80—the ALJ found that

based on Cordero’s age, education, work egpeg, and residual functional capacity, Cordero



could perform at least three jothgat existed in significant mebers in the national economy.
Report 46. Thus, the ALJ concluded, Cordero m@disabled under the &al Security Act.

After summarizing Cordero’s argumergegReport 47-49, the Report analyzed the
ALJ’s decision. The Report found that the ALJ laaglied the correct legal standards, and that
the ALJ’s decision was suppodtéy substantial evidenckel. at 49—61.

IIl.  Discussion

“A district court may set asedthe Commissioner’s determtiaan that a claimant is not
disabled only if the factual findings are not supediby ‘substantial evidee’ or if the decision
is based on legal errorBurgess v. Astryé37 F.3d 117, 127 (2d Cir. 2008ge42 U.S.C. §
405(g). “Substantial evidence means more tharere scintilla. It means such relevant
evidence as a reasonable mind might acaspidequate to support a conclusioBurgess537
F.3d at 127 (citation omitted).

In reviewing a Report and Recommendation,saridt court “may accept, reject, or
modify, in whole or in part, théndings or recommendations malg the magistrate judge.” 28
U.S.C. § 636(b)(1)(C). Where a party timelyeig to a report and recommendation, the district
court reviews those portions of theport to which the party objectelé novo Id. To accept
those portions of the report to which no timehjection has been made, “a district court need
only satisfy itself that thre is no clear error ondHace of the record.Carlson v. Dep't of
Justice No. 10 Civ. 5149 (PAE)(KNF), 2012 WL 928124, at *1 (S.D.N.Y. Mar. 19, 2012)
(citation omitted) see also Wilds v. United Parcel SeR62 F. Supp. 2d 163, 169 (S.D.N.Y.
2003). “[It is well-settled thatvhen the objections simply reiterate previous arguments or make
only conclusory statements, the Court sdaelview the repoffor clear error.” Dickerson v.

Conway No. 08 Civ. 8024 (PAE)(FM), 2013 WL 3199094, at *1 (S.D.N.Y. June 25, 2013);



accord Kirk v. Burge646 F. Supp. 2d 534, 538 (S.D.N.Y. 2009) (collecting cases). That s,
“[r]leviewing courts should review a reportchirecommendation for clearror where objections
are merely perfunctory responses, argued in amptt® engage the distticourt in a rehashing
of the same arguments set foim the origiral petition.” Ortiz v. Barkley 558 F. Supp. 2d 444,
451 (S.D.N.Y. 2008).

Cordero’s objections, which were submittadcounsel, are perfunctory. In a brief
document that lacks citation to a single legahatity, Cordero rehashé®r previous arguments
in vague and conclusory terms. Accordingly @ourt reviews the Report for clear error. It
finds none: Judge Pitman’s Reportetailed, balanced, and persuasive.

To the extent any specific objections cardiseerned from Cordero’s submission that
would triggerde novareview, they are exceedingly unpersiva. First, Cordero appears to
argue that the ALJ erred inshiletermination that Corderoudd perform certain jobs, by not
giving sufficient weight to testimony about Cerd’s mental health problems that would limit
her ability to function on a daily basiSeeCordero Obj. 1-4. But this is precisely what she
argued previouslySeeCordero Br. 16. And, in any event, as the Report explageReport
52-55, the ALJ made his findings as to Coodemedical condition based primarily on his
consideration of the testony of Dr. Heprin and Dr. Guidici. Was not error to decline to give
“significant probdive weight,”seeTr. 29, to the opinion of socialorker Marie Brown: An ALJ
is not required to give contratig weight to a social worker’s apon; although he is not entitled
to disregard it altogether, he may use hisréison to determine the appropriate weight.
Genovese v. Astrudlo. 11-CV-02054 (KAM), 2012 WL 49855, at *15 (E.D.N.Y. Oct. 17,
2012). Nor was it error not to grdisignificant probatre weight” to Dr. Gapay’s assessment of

Cordero’s inability to work, as it was vague and embraced the ultimate issue to be decided by the



ALJ. See20 C.F.R. § 404.1527(d)(1). Cordero argined if Dr. Gapay’s testimony “was too
vague for the ALJ, he should have contacteditietor for a clarification.” Cordero Obj. 5.
That is incorrect.See Michelv. Astrug 501 F. App’x 26, 29 (2d Cir. 2012) (summary order)
(“Micheli argues that to the extent Dr.aly’s opinion was unsupported or internally
inconsistent, the ALJ was required to re-conExctTracy for clarification. This argument is
without merit. The mere fact that medical eviders conflicting or inteally inconsistent does
not mean that an ALJ is requirmre-contact a treating physician.”).

Second, Cordero appears to objecthe Report’s observatioseeReport 51, that the
ALJ’s determination that Cordero could perforghli work was consistent with a prior residual
functional capacity assessmemide by disability examiner Crumb, whom, Cordero notes, is
“not a doctor and never even stwe plaintiff.” Cordero Obj. 2. Cordero does not explain why
the Report’s passing reference to the consigtertiween these two determinations undermines
the ALJ’s determination. And, iany event, there is no indicati that the Reporelied on this
observation in finding the ALJ’s determinatito be supported byisstantial evidence.

Finally, Cordero objects to ¢hALJ’s failure to account faCordero’s work history in
assessing her credibility. Cordero Obj. 5-6. But this, too, was previously argued by Cordero,
seeCordero Br. 8 (“Plaintiffs who have good wdmlstories should be given credence when they
describe why they cannot work.th no avail. As the Report noteskeReport 58, “work
history is just one of manyétors that the ALJ is instructéa consider in weighing the
credibility of claimant testimony.’Schaal v. Apfell34 F.3d 496, 502 (2d Cir. 1998ge
Wavercak v. Astryel20 F. App’x 91, 94 (2d Cir. 2011)uimmary order) (“That Wavercak’s
good work history was not specifically referendedhe ALJ’s decision does not undermine the

credibility assessment, givéine substantial evidence suppogtithe ALJ’s determination.”).



Accordingly, even upon de novo review of Cordero’s conclusory objections, the Court
fully adopts the Report. The ALJ’s determination that Cordero was not disabled under the Social
Security Act is supported by substantial evidence.

CONCLUSION

For the reasons stated herein, the Court adopts the Report in full. The Commissioner’s

motion is granted; Cordero’s motion is deniéd. The Clerk of Court is directed to terminate the

motions pending at docket numbers 10 and 12, and to close this case.

SO ORDERED.

il A Engtranss

Paul A. Engelmayer '
United States District Judge

Dated: July 29, 2013
New York, New York
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