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VERNON S. BRODERICK, Unite&tates District Judge:

Plaintiff Paulina Rueda brings this actioraagst Defendant the City of New York (the
“City”) asserting claims of unlawful emplayent retaliation and retaliatory hostile work
environment in violation ofitle VII of the Civil Rights Act of 1964, 42 U.S.C. § 2008eseq
(“Title VII"), the New York State Hman Rights Law, N.Y. Exec. Law § 298eseq
(“NYSHRL"), and the New York City HumaRights Law, N.Y. City Admin. Code 8§ 8-1@1
seq (“NYCHRL"). Before me is the City’s matn for summary judgment on all of Plaintiff's
claims. Because there are genuine disputes of material facts reld®ilagntdf’'s retaliation

claims, the City is not entitled to judgmentaasatter of law and the City’s motion for summary
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judgment is DENIED with respéto the First Causef Action and Second Cause of Action.
With respect to Plaintiff’s retaliatory hostile vkoenvironment claims, | find that there is no
genuine dispute of materiadt and Plaintiff has failed ®dduce sufficient evidence supporting
her assertion that the hostile work environtredre alleges existed and was causally connected
with her protected activity. Accordingly, the Cigyentitled to judgment as a matter of law and
its motion for summary judgment is GRANTEDtwrespect to the Third Cause of Action and
Fourth Cause of Action.

L Background?

Rueda was hired in June 1995 as an employee within the New York City Human
Resources Administration (“HRA”), a City agency. (Pl.’s 56.1 § A)the time she was hired,
Rueda'’s civil service title was Fraud Investmatand she was assigned to the Bureau of
Eligibility Verification (“BEV”). (Id.) In August 1999, Rueda was transferred from BEV to the
Investigation, Revenue and Enforcement Administration (“IREA”), and was assigned to the
Division of Claims and Collections.(Id. § 3.) From the time Rueda was transferred to IREA in
August 1999 until August 2012, Nancy Galarza wasRbrsonnel Officer in charge of IREA’s
Personnel Office. Id. T 4.)

Plaintiff was on maternity leave from @ember 25, 2000 until September 24, 200d. (

15.) The paperwork relating Rueda’s promotion to Fraud Instggator Il was not processed

1 The facts in this background section are undisputed unless otherwise noted.

2“pPl.’s 56.1" refers to Plaintiff's Local Civil Rul&6.1 Statement in Opposition to Defendant’s Motion for
Summary Judgment, dated June 21, 2016. (Doc. 143.) References to individual paragraphs of B@intiff's
Statement are to Defendant’s statemePi@intiff's responses, or both. | ndteat Plaintiff failed to comply with
Rule 4.F of my Individual Rules wHicstates that the “opposing party miegiroduce each entry in the moving
party’s Rule 56.1 Statement and set out its response dibertbath it.” In addition, certain of Plaintiff's responses
do not address Defendant’s statement and thus shouldbaxesubmitted as separately numbered paragraphs.
(See, e.gPl’'s 56.1 |1 47, 61, 82, 84.)

3 At the time, IREA was called the Office of Revenue Investigation.



while she was on maternity leave—because she was classified as “off payroll” during her
maternity leave—and was further delayed whenrgurned to work following her maternity

leave. [d. 1 6.) On May 16, 2002, Plaintiff and Carlyle Banks, the Director of the Claims and
Collections Division at the time, jointly suliited a memorandum to Galarza requesting that
Galarza investigate the appardetay in processing Rueda’s pratimoa to Fraud Investigator Il.

(Id. 9 8.) Galarza’s office invegated the allegations contained in the May 16 memorandum and
determined that the delay in Rueda’s promotios atfributable to a City-wide hiring freeze.

(Id. 1 9.) Rueda notified the HRA Equal Empimgnt Opportunity (‘EEQO”) office “that she

faced discrimination on the basis of gender and/or pregnancy and wanted to make a complaint on
the basis of pregnancy discriminationld.(f 10.) On July 10, 2002, Galarza communicated

with the HRA EEO representative to discuss whethere was a promotigoolicy that relates to
maternity leave. I¢.) However, Galarza claimed thatten she got Rueda’s grievance she did
not understand that Rueda was complainingghatwas being treated differently in the
processing of her promotional paperwork because she was on maternity léaye.” (

On February 20, 2003, Rueda filed a grievamuger her collectivbargaining agreement
claiming that HRA failed to promote her to Frdugestigator Il in a timely fashion (“Rueda’s
2003 Grievance”). I¢. 1 13.) In Rueda’s 2003 Grievan Rueda states that she was
“discriminated against because of [her] maternity leavkl)) (Rueda requested retroactive pay
and benefits commensurate wilte Fraud Investigator Il position going back to September 24,
2001, i.e., the date she returrfeam maternity leave. Id.)

Rueda arbitrated her grievamand the arbitrator issuad expedited award denying, in
part, and sustaining, in paRueda’s 2003 Grievanceld( 16.) Specifiddy, the arbitration

award stated that “the grievant shall be gha&ldifference between the salary she earned as a



Fraud Investigator | and the salary of alerdnvestigator Il for th period May 16, 2002 through
October 5, 2002.” 14.) The arbitrator determined that Rueda commenced her formal complaint
on May 16, 2002, and thus was onlyiged to retroactive pay ém that date until she was
promoted to Fraud Investigatll, on October 5, 2002.1d.)

From March 2004 until early 2006, Rueda serasdhe Administrative Assistant to
Carlyle Banks. If. 1 23.) Banks took medical leavern his position at HRA in early 2006 and
subsequently retired.Id. 1 23, 24.) Joseph Rizzotti repla&ahks initially as acting Director
of the Division of Claims and Collections until vas officially promoted to Director in April
2008. (d.) Rueda served as Rizzotti's Admingtve Assistant until she was transferred,
effective January 2, 2007, to the tleaid Excess Unit ihin IREA. (Id. 1 25.)

From April 2006 until May 2011, Plaintiff veaassigned to the Medicaid Excess Unit
which was managed by Deputy Assistant Diredtanick Mathieu. (Pl.’s 56.1 § 26.) During
her tenure in the Medicaid Excess Unit, Rueda heekttifferent direct supeisors. From April
2006 until November 2008, Plaintiff's supesor was Greg Fils-Aime.ld.) Nircida Martinez
was Plaintiff's direct supervisor fromavember 2008 until November 2010, (Rueda Dep. Tr.
39:8-11), and from November 2010 until May 2011, Emerita Ortiz was Rueda’s direct
supervisor, (Pl.'s 56.1 1 64).

At all times relevant to this action, the&uitment, Selection & Placement Division of
the Office of Staff Resources (“OSR”) operatedng pools to fill vacancies within the various
program areas of HRA. (Loewenstein Decl. § @} a hiring pool, employees from a program

area would conduct interviews of candidates toviltancies in that program area. (Pl.'s 56.1

4 “Loewenstein Decl.” refers to the Declaration of Jufith.oewenstein, dated April 20, 2016, which is annexed as
Exhibit B to the Fleming Declaration. (Doc. 136-2.)



1 34.) Selection at a hiring pool was subject to further processing of the candidate’s
gualifications for appointment by OSRId.) To fill vacancies at the Associate Fraud
Investigator | level, OSR personnel helbdiang pool on November 20, 2008 (“November 2008
Hiring Pool”). (d. 1 33.)

Rueda attended the November 2008 Hiring Pal §(37), but she was not selected for
promotion, {d. 1 50). Rueda was number thirty-four on the eligible list of candidates that could
be selected for promotion to Assate Fraud Investigator Lid.  32.) Along with Plaintiff,
eighteen other individuals wenet selected for promotion at the November 2008 Hiring Pool.
(1d. 150.)

Rizzotti interviewed candidateat the November 2008 HirirRpol; however, Rizzotti did
not interview Rueda.ld. 1 43.) After the conclusion of theeénviews, Alita Mats, the Director
of IREA’s Bureau of Fraud Investigation (“BFI”), asked Rizzotti for his opinion of Christopher
Salerno. Id.  51.) Rizzotti stated & Salerno was an “excellent candidate for the position.”
(Id.) Following the conversation, Salerno was praddb Associate Fraud Investigator I. (Tr.
Salerno Dep. 8:4-25.)

Audrey Moyd has been employedIREA since 1993. (Moyd Decl.  8.From 2006
until 2016, Moyd was the Deputy Assistant DireabClaims & Collections and reported
directly to Rizzotti. [d. 11 4, 5.) In this capacity, Moyamsidered employees for promotion

and met with Rizzotti to discuss which employees to recommend for promatibi. 7() Prior

5 “Tr. Salerno Dep.” refers to the Transcript of the August 7, 2015 Deposition of Christopher Saleimsw
annexed as Exhibit T to the Fleming Declaration. (86-20.) Rizzotti did not intetew Salerno, (Tr. Salerno
Dep. 8:13-17); however, Salerno worked in Rizzotti'g as of November 2008, and Matos knew Rizzotti from
working with him years before, (TRizzotti. Dep. 132:2-15).

6 “Moyd Decl.” refers to the Declaration of Audr&foyd in Opposition to Defendant’s Motion for Summary
Judgment, dated June 21, 2016, which is annexed as Exhibit 42 to the Madueguna DedBatidiv1-42.)

Attached to Moyd’s declation is an exhibit containing her signed and notarized statement which is dated June 8,
2016, and purports to have been made of her “own free will.” (Moyd Decl. Ex. A.)



to the November 2008 Hiring Pool, Moyd met wiRizzotti in Rizzotti’s office and stated that
Rueda should be selected for promotion at the upcoming pooff] 8, Ex. A.) In response,
Rizzotti stated that “Paulinaould never be chosen for a promotional supervisor position
because Nancy Galarza would neakow that to happen.”ld. Ex. A.) Rizzotti also stated that
“Ms. Galarza had actually told him Paulina wilMee get anything as long as [Galarza was] the
director of personnel.”Id.) Moyd also stated that she nieat that “if you angered [] Galarza

you may be passed over for promotions,” and shatwas “upset and angry at the unfairness of
the hiring and promotional system” in IREA, to which Rizzotti stated “his hand[s] were tied and
[he] could do nothing.” I¢l.)

On May 4, 2009, Rueda filed a charge of discrimination with the United States Equal
Employment Opportunity Commission (“EEOC”),which she alleged that Galarza and Rizzotti
“exercise[d] their influence and abused their authority” in conneetitnthe November 2008
Hiring Pool in retaliation for Rueds 2003 Grievance. (Pl.’s 56.1 | 6@e generalfeEOC
Charge }

From June until September 2011, Plaintiff weatkn the Cash Assistance Unit under the
supervision of Bolanle Adeosun. (Pl.’s 56.1 § 88Yring her time in the Cash Assistance Unit,
Rueda frequently reiterated her belief thla¢ was being subjectéma hostile work
environment. $ee, e.g.Rueda’s July 18, 2011 Ltr. to ShemmB (“I am curretly working in a
hostile work environment under Ms. Bolanlegadun’s supervision.”)). On September 23,
2011, Plaintiff began a two month dieal leave from IEA. (Pl.’s 56.1 § 112.) While Plaintiff

was on leave, Rizzotti “arranged for Ortiz to ensferred to the Cash Assistance Unit to serve

7“EEOC Charge” refers to Rueda’s Charge of Discrimination, dated May 4, 2009, which is annexetiaSEsdni
the Madueguna Declaration. (Doc. 141-50.)



as Plaintiff's supervisor upon her returnt.(f 113.) Ortiz was Plaiifits supervisor in the
Cash Assistance Unit from November 2011 until October 2002 §{ 113, 131.)

Rueda was transferred into the Fair Heatimgt as of October 10, 2012. (Pl.’s 56.1
1 131.) Rosyln Lewis was the Director of the Fair Hearing Unit, and Plaintiff's direct supervisor
was Deputy Assistant Direct@etzaida Echevarria.ld; 1 132.) On December 18, 2012, Rueda
states that “Echevarria, in an attempt to intirred@laintiff, told Rueda that she had been friends
with Galarza for over twenty years, lived dsleck from Galarza, and had known and worked
with Rizzotti for several years.”ld. 1 135).

Tomika Paisley, an employee in the Fa@ating Unit, and Echevarria had a conversation
in April 2013 regarding RueddgPaisley Dep. Tr. 31:9-32:3Fchevarria had “just” received
Rueda’s request for additional tnang regarding her caseloadd.] Echevarria “was very upset
about what was going on, and she stateddhatwas going to get Paulina [Rueda] for making
her look bad.” Id.) Paisley and Echevarria had another conversation about Rueda in May 2013
regarding a separate dige between Echevarria and Rue@aisley did not know the substance
of the underlying dispute, but Echevarria was jvapset” and stated “I'ngoing to get her. |
know she is a troublemaker.called to her previous areand | found out that she’s a
troublemaker and that she’s on proba, so she should look out.'ld( 33:7-22.)

I1. Procedural History

Rueda proceeding pro se initiated this@ttdy filing her complaint on July 15, 2011.
(Doc. 2.¥ Rueda amended her complaint three times. (Docs. 25, 33, 119.) Rueda’s counsel
filed notices of appearance kebruary 2015. (Docs. 88, 89.) In a Memorandum & Order |

granted Plaintiff leave to file a third amedeomplaint, “clarifying her allegations, adding

8 The case was originally assigned to Judge John G. Koeltl and was reassigned to me on January 31, 2014.



allegations related to conduct occurring aftee filed her [Second Amended Complaint], and
adding retaliation and retaliatory hostile wetkvironment claims under Title VII, the NYSHRL
and the NYCHRL,” but denied Plaintiff’'s request to join additional defendants. (Doc. 115.)
Plaintiff thereafter filed her Third Amended @plaint on December 16, 2015, (Doc. 119), after
discovery was substantially completed. The City filed its Answer to the Third Amended
Complaint on January 13, 2016. (Doc. 122.)

On February 2, 2016, the City submitted a-protion letter regarding its anticipated
motion for summary judgment, (Doc. 125hdaPlaintiff submitted her response letter on
February 5, (Doc. 126). On February 11, Idhee pre-motion conference and granted the City
leave to file its motion for summary judgnte On April 22, 2016, the City submitted
Defendant’s Motion for Summary Judgmentp(D133), Defendant’s Local Civil Rule 56.1
Statement of Undisputed Facts, (Doc. 1349, Memorandum of Law in Support of Defendant’s
Motion for Summary Judgment, (Doc. 135), anel Beclaration of Michael F. Fleming in
Support of the Motion for Summary Judgment, with exhibits, (Doc. 136). On June 21, Rueda
submitted Plaintiff's Memorandum of Law @pposition to Defendant®lotion for Summary
Judgment, (Doc. 142), Plaintiff's Local Civil Rubé.1 Statement in Opposition to Defendant’s
Motion for Summary Judgment, (Doc. 143), anel Beclaration of Samuel O. Maduegbuna in
Opposition to the Motion for Summary Judgmenthvexhibits, (Doc. 141). On July 25, the
City submitted its Reply Memorandum of Lawkarther Support of Defendant’s Motion for
Summary Judgment. (Doc. 146.)

III. Legal Standard

Summary judgment is appropriate when “theipa’ submissions show that there is no

genuine issue as to any matefait and the moving party is ethdid to judgment as a matter of



law.” Fay v. Oxford Health Plagr287 F.3d 96, 103 (2d Cir. 2008geFed. R. Civ. P. 56(a).
“[T]he dispute about a materialdiis ‘genuine][] . . . if the eddence is such that a reasonable
jury could return a verdidor the nonmoving party.’/Anderson v. Liberty Lobby, Inet77 U.S.
242, 248 (1986). A fact is “material” if it “rght affect the outcome of the suit under the
governing law,” and “[flactual dispes that are irrelevant or uecessary will not be counted.”
Id.

On a motion for summary judgment, thewving party bears thiaitial burden of
establishing that no genuine faat dispute existsnal, if satisfied, the bden shifts to the
nonmoving party to “set forth specific facts shiogvthat there is a genuine issue for triad,”at
256, and to present such este that would allow a jury to find in his faveee Graham v.
Long Island R.R.230 F.3d 34, 38 (2d Cir. 2000). To édaf a summary judgment motion, the
nonmoving party “must do more than simply shibnat there is some metaphysical doubt as to
the material facts."Matsushita Elec. Indus.c v. Zenith Radio Corp475 U.S. 574, 586
(1986). “A party asserting thatfact cannot be or is genaly disputed must support the
assertion by . . . citing to partitar parts of materials in ¢hrecord, including depositions,
documents, electronically stored information, affitkor declarationsstipulations (including
those made for purposes of the motion ordgmissions, interrogatory answers, or other
materials . . ..” Fed. R. Civ. P. 56(c)(1). le #wvent that “a party fails . . . to properly address
another party’s assertion of fact as requisgdRule 56(c), the court may,” among other things,
“consider the fact undisputedrfpurposes of the motion” or “grant summary judgment if the
motion and supporting materialsreluding the facts considered undisputed—show that the
movant is entitled to it.” F& R. Civ. P. 56(e)(2), (3).

Finally, in considering a summajudgment motion, the Court must “view the evidence



in the light most favorable to the nonmovingtgand draw all reasonable inferences in its
favor, and may grant summary judgment only whemeasonable trier of fact could find in
favor of the nonmoving party.Allen v. Coughlin64 F.3d 77, 79 (2d Cir. 1995) (internal
citations and quotation marks omittesge also Matsushit@75 U.S. at 587. “[l]f there is any
evidence in the record thabud reasonably support a jurywerdict for the non-moving party,”
summary judgment must be deniddarvel Characters, Inc. v. Simp810 F.3d 280, 286 (2d
Cir. 2002). Moreover, courts must exerciaa extra measure of caution” in determining
whether to grant summary judgment in employment discrimination cases “because direct
evidence of discriminatory intent is ranedasuch intent often must be inferred from
circumstantial evidence . . . Schiano v. Quality Payroll Sys., Ind45 F.3d 597, 603 (2d Cir.
2006) (quotingHoltz v. Rockefeller & Co., Inc258 F.3d 62, 69 (2d Cir. 2001)). Nevertheless,
“a plaintiff must provide more than conclusalegations to resist motion for summary
judgment.” Holcomb v. lona Col].521 F.3d 130, 137 (2d Cir. 2008). The ultimate inquiry is
“whether the evidence can reasonahigort a verdict in plaintiff's favor.”"James v. N.Y.
Racing Ass'n233 F.3d 149, 157 (2d Cir. 2000).

IV. Discussion

A. Statute of Limitations

The parties agree that Ruedegsaliation claims are limited by the applicable statute of
limitations. (Pl.’s Opp. 6; Def.’s Mem. 4-5 Accordingly, Rueda’s Title VII retaliation claims
are time-barred to the extent they accruedrgaduly 8, 2008, anRueda’s City and State
retaliation claims are time-barréal the extent they accrued prior to July 15, 2008. Because
Rueda’s retaliatory hostile work environment claims fagg(infraSections IV.F-G), even if |

consider all the incidents supporting those claimduding incidents thawvould be time-barred

10



but for the application of the continuing vion doctrine, | need natecide whether the
continuing violation doctne applies here.
B. Evidentiary Issue

The City objects to the Moyeclaration on the basis thatontains inadmissible
hearsay, but the City does rbi$pute that, if admitted, tidoyd Declaration would provide
direct evidence to substanti®&intiff's retaliation claims.(Reply 6—8.) With respect to
admissibility, Rueda concedes that the M®gtlaration contains double hearsay, but she
asserts that it is admissible pursuant tosthealled party-opponeekception set forth dtederal
Rule of Evidence 801(d)(2)(D) (“Rule 801(d)(2)(D)")d(at 10.) In response, the City argues
that Rule 801(d)(2)(D) does not apply to eitlmrel of the statements and thus they are
inadmissible hearsay and cannot be considerééciding the Cit\s motion for summary
judgment. (Reply 6-8.)

1. Applicable Law

In deciding a motion for summary judgmenbnly consider evidence that could be
admissible at trial. Fed. R. Civ. P. 56(c)(2).aFay is a statement, other than one made by the
declarant while testifying at ¢htrial or hearing, offered in &lence to prove the truth of the
matter asserted. Fed. R. Evid. 801(c). Undde RQ1(d)(2)(D), a statement of an out-of-court
declarant is not hearsay and is admissiblersgai party-opponent if the statement was “made
by the party’s agent or employee within the scopiaf relationship and while it existed.” Fed.
R. Evid. 801(d)(2)(D). To fall within the pgropponent exception, the “declarant need not be
the ‘final decisionmaker’ on employment mattéashis statement on those matters to be
deemed within the scope of his agency. Ratieneed only be an adar or other significant

participant in the decision-making process thdhe subject mattaf the statement.’United

11



States v. RioyX@7 F.3d 648, 661 (2d Cir. 1996).

In June 2016, the Second Circuit addrdsshether certain statements made by a
defendant’s employee fell “within ¢hscope of [the agency] relatitms” such that they were not
hearsay pursuant to tiparty-opponent exceptionValsh v. N.Y.C. Housing Auti®28 F.3d 70,
79 (2d Cir. 2016). IWalsh defendant New York City Housing Authority (“NYCHA”)
interviewed Walsh, the plaintiff, and five othadividuals as candidates to fill five open
bricklayer positions.d. at 73. “NYCHA human resourcespresentative Osagie Akugbe
oversaw the interview proces8kugbe explained the processtb@ candidates when they first
arrived. He informed them that one candidateid not be hired, and thatter the interviews
he would tell them who had been selecteldl.” In addition, Akugbe sah on each interview,
but “had no input in th hiring decisions.”ld. Walsh was the only female candidate NYCHA
interviewed and the only candidate setected for a bricklayer positiotd. at 74. After the
interviews concluded, Akugbe took Walsh aside alfefedly relayed to me¢hat she did not get
the job because “the interviergewvanted somebody strongetd. Walsh filed a lawsuit
asserting sex discrimination in violai of Title VII, NYSHRL, and NYCHRL.Id. at 72—-73. In
support of her claims, Walsh pointed to Akugbe’s statement as direct evidence that NYCHA'’s
decision not to hire her was motivated by skk.

The district court grantedYCHA’s motion for summary judgent as to Walsh’s Title
VIl and NYSHRL claims and dismissed Walsh’s NYCHRL claim without prejudice after
declining to exercise supplemntal jurisdiction over it.Id. at 74. In its decisin, the district court
sua sponte determined that Walsh'’s testignrelaying Akugbe’s statement consisted of
inadmissible hearsayd. at 79. The district coutemphasized Akugbe’s lack of

decisionmaking authority” as the basis for vihg statements do not fall within party-opponent

12



exception of Rule 801(d)(2)(D)d. On appeal, the Second Ciitceacated the district court’s
decision and heldnter alia, that Walsh’s testimony setting forth Akugbe’s statement was not
hearsay pursuant to tiparty-opponent exceptiorid. at 79-80. The Second Circuit held that
“decisionmaking authority . . . is not required Akugbe to be considered an agent of NYCHA.
Instead, the declarant ‘need onlydeadvisor or other signitnt participant in the decision-
making process that is the subjetitter of the statement’ for tiséatement ‘to be deemed within
the scope of his agency.Td. at 79 (quotindrioux 97 F.3d at 661). The Second Circuit found
that Akugbe was such an advisor or partictparthe decision-making process that was the
subject matter of the statement amdated the district court’s decisiold.

2. Application

Here, Moyd’s account of Rizzotti’s alleged staents contain two layers: (i) Galarza’s
statement to Rizzotti; and (RRizzotti’s statement to Moyd. d€h layer must be considered
separately to determine whether it is admissifleeFed. R. Evid. 805 (“Hearsay included
within hearsay is not excluded umdke hearsay rule if each part of the combined statements
conforms with an exception to the hegrsales provided in these rules.”).

The parties do not dispute that, at the timéhefalleged statements, Rizzotti and Galarza
were employed by the City and exercised superviaatiority on behalf of the City over Rueda.
(Pl’s 56.1 11 4, 24, 35, 41.) Therefore, Wieetthe statements contained in the Moyd
Declaration fall within Rule 80#)(2)(D) hinges on whether the statents “relate[ ] to a matter
within the scope of the agencyWalsh 828 F.3d at 79.

The City argues that the first layer—Galarza’s alleged statement to Rizzttes not

9 Galarza allegedly said to Rizzotti that Rueda would neggromoted as long as Galarza was the Director of
Personnel at IREA. (Moyd Decl. 1 9.)

13



fall within Rule 801(d)(2)(D) because Galarzaswaot involved in a significant way in the
hiring decisions” at the Novemb26008 Hiring Pool. (Reply 8.%5alarza testified that she was
present during the November 2008 Hiring Pool, anddle there was toupervise her staff and
generally ensure the procesa snoothly. (Pl.’s 56.1 {1 35, 36l addition, Galarza was close
enough to observe certain of the mtews, (Tr. Paisley Dep. 10:5-28)however, she does not
recall, one way or the other, whether she waslued in the decision teelect or reject any
particular candidate, (Pl.’s 5611 35, 36). Thus, Galarza’s ra@ethe November 2008 Hiring
Pool (as far as she can recallasalogous to Rugbe’s role inWalshin that both Galarza and
Akugbe were present to obseimgerviews, provided logisticalupport, and supervised the
process, but were not invad in the hiring decision's. See Walsh828 F.3d at 73.
Accordingly, consistent withiValsh Galarza acted as an “advisorabher significant participant”
with respect to the November 2008 Hiring Poll. The City does not dispute that Galarza’'s
alleged statement to Rizzotti relates to thesleniat issue—Rueda’s non-selection at the 2008
Hiring Pool, and thus Galarza’s alleged statenfedig within Rule 801(d)({D). Thus, the first
layer is not hearsay pursutao Rule 801(d)(2)(D).

With respect to the second/exz—Rizzotti's statement to Moy#—the City argues that
these statements do not fall within Rule 80@}{D) because “Mr. Rizzotti did not interview

Plaintiff at the November 2008 Hiring Pool..and Mr. Rizzotti had no control over whom he

04Ty, Paisley Dep.” refers to the transcript of the Augtis2015 deposition of Tomica Paisley which is annexed as
Exhibit 11 to the Madueguna Declaration. (Doc. 141-11.)

11 One distinguishing fact is that Akugbe was a hunesources representative witha@utthority whereas Galarza
possessed significant authority as the “head of IREA personnel.” (Tr. Paisley Dep. 9:24-10:2.)

12 Rizzotti allegedly said to Moyd that Rueda “would nedwveichosen for a promotional supervisor position because
Nancy Galarza would never allow that to happen and that Ms. Galarza had actually told him [Rueda] will never get
anything as long as she is the director of personif®dyd Decl. Ex. A.) In addition, after Moyd expressed her
displeasure with this, Rizzotti allegedly replied thas‘tand[s] were tied and [he] could do nothingd.)

14



did interview.” (Reply 73 As the Second Circuit explainedWalsh however, for a
declarant’s statement to relate to a matténiw the scope of his agency relationship, the
declarant need only be an “advisor or otherifigant participant” rgarding the decision at
issue. Walsh 828 F.3d at 79.

With respect to his role at the Novem2€08 Hiring Pool, Rizzotti stated that he
interviewed some of the candidates but not &ldandidates and thus didt “have the final say
in the candidates that [were] ultimatelyproted” but he did “make a recommendatiasig fas
to which candidates[’] experiea and qualifications [made] them the best fit for the position
available.” (Rizzotti Aff. 11 6, 8'} In addition, it is undisputetthat Matos approached Rizzotti
after the interviews were completed and adkedfor his opinion of Salerno because Matos was
considering Salerno for the Associate Fraud Invastigl position in her unit. (Pl.’s 56.1 § 51.)
Although Rizzotti did not interview Salerno @@nnection with the November 2008 Hiring Pool,
(Tr. Salerno Dep. 8:13-17), heastd that Salerno was an “elteat candidate for the position,”
(Pl’s 56.1 1 51). Following the conversati@alerno was promoted to Associate Fraud
Investigator I. (Tr. Salerno [Pe8:4-25.) Thus, Rizzotti acted as an “advisor or other significant
participant,”"Walsh 828 F.3d at 79, in general with reddo the November 2008 Hiring Pool
and specifically with regard to the decision wWiegtto select Salerno for the Associate Fraud
Investigator | position. It is ab undisputed that Rueda interviewed for and was not selected for
the position that was awarded to Salernd.’yB6.1 § 51.) Accordigly, Rizzotti was an

advisor in the decision-making praseat issue in his statementdvoyd even if Rizzotti did not

B The City also asserts that the statements do natitaih the party-oppnent exception becae Moyd “was not
Plaintiff's supervisor, nor was she Raintiff's chain of command”, (Rép7); however, Moyd’s position is
irrelevant because, in determining whether statements fall within Rule 801(d)(2)(D), | look to the agency
relationship of the out of court declarant, not the person recounting or relaying theestatem

4 “Rizzotti Aff.” refers to the Affidavit of Joseph Rizzottlated July 28, 2009, which is annexed as Exhibit 20 to
the Madueguna Declaration. (Doc. 141-20.)

15



himself interview RuedaWalsh 828 F.3d at 79 (emphasizing thtite declarant ‘need only be
an advisor or other significaparticipant in the decision-mailg process that is the subject
matter of the statement’ for the statement ‘to be deemed within the scope of his agency”
(quotingRioux 97 F.3d at 661)). Therefore, the allégtatements from Rizzotti to Moyd are
not hearsay pursuant to Rule 801(d)(2)(D).
C. Rueda’s Title VIl and NYSHRL Retaliation Claims
1. Applicable Law

To sustain her Title VIl and NYSHRL retatian claims, Rueda must demonstrate that
she (1) “participated in a pmtted activity,” (2) “suffered aadverse employment action,” and
(3) “that there was a causal contien between her engagingtime protected activity and the
adverse employment actionYa-Chen Chen v. City Univ. of N.805 F.3d 59, 70 (2d Cir.
2015) (quotingsorzynski v. JetBlue Airways Corp96 F.3d 93, 110 (2d Cir. 2010)). Courts
generally apply the familiavicDonnell Douglasurden-shifting analys to Title VII and
NYSHRL retaliation claims, whebg a plaintiff must first make out a prima facie case and the
burden then shifts to the defendant to commevéod with a legitimate business justification for
the challenged practiceéMcDonnell Douglas Corp. v. GregAll U.S. 792, 802—-03 (1973ge
Reed v. A\W. Lawrence & Co., In85 F.3d 1170, 1177 (2d Cir. 1996) (“We consider
[plaintiff's] state law claims in tandem with h€&itle VII claims because New York courts rely
on federal law when determining claims unther New York [State] Human Rights Law.”).

TheMcDonnell Dougladest is intended to ensure that the “plaintiff has his day in court
despite the unavailability of direct evidencd&.fans World Airlines, Inc. v. ThurstpA69 U.S.
111, 121 (1985) (citation omitted). Where there iswailable direct evidare, “a plaintiff can

indirectly establish a causal connection to support a taliatgon claim by showing that the
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protected activity was closely followed im& by the adverse employment actioGbrman-
Bakos v. Cornell Coop. Extension of Schenectady Z3¢. F.3d 545, 554 (2d Cir. 2001)
(citation and internal quotation marks omitted).

2. Application

The City concedes that Rueda has dematesirthe first and second elements of her
prima facie retaliation caseS€ePl.’s Opp. 6 (acknowledging that Rueda’s 2009 EEOC charge
and 2003 out of title grievance anstances of protecteattivity), 8 (“Defendant concedes that
Plaintiff's non-selection for promotion in Novemb2008 and the service of disciplinary charges
in April 2014 . . . satisfy the second prongj.Accordingly, the dispute lies in whether or not
Rueda has demonstrated the third element, i.e., that there exists a causal connection between her
protected activity and the adge employment actions.

With respect to her claims relating to Gakand Rizzotti, Rueda asserts there is ample
evidence demonstrating thegrasite causal connectionS€ePl.’s Opp. 16—-21.) Rueda avers
that the Moyd Declaration consists of eafite “that Defendant cannextplain away.” Id. at
19.) Specifically, Rueda points to the statement#ained in the Moyd Declaration that Rueda
would never be promoted “as long as [Galafrads] the director of personnel” because “if you
angered [] Galarza you may be passed over famptions.” (Moyd Decl. Ex. A.) In addition,
Rueda points to (i) Galarza’s involvement witlvéstigating the delay iprocessing Plaintiff's
promotion to Fraud Investigator II, (Pl.’s 56.8)] (i) communications between Galarza and the

HRA EEO officer on July 10, 2002 to discuss whethere was a promotion policy that relates

15 In addition, Plaintiff argues that she engaged litamhal protected activity and suffered additional adverse
employment acts. (Pl.’s Opp. 8-9 (citing Pl.’s 56.1 {1 138-143).) Assuming, without detlidithe enumerated
acts constitute protected activity, Pli’s retaliation claims nevertheleésil except those relating to Rizzotti
and/or Galarza because, as set forth below, Pldiatiéfd to adduce evidence demonstrating a causal connection
between the other purportedly protected activity and an adverse employment action.
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to maternity leave,d. 1 10); and (iii) Galarza’purported failure thereafter to assist Rueda to
obtain back pay after Ruetiad claimed discriminationid § 14). This evidence supports a
causal connection between Pidits protected activity andhe adverse employment acts
attributable to Galarza and Rizapihcluding Galarza’s failure tassist Plaintiff to obtain back
pay, the failure to promote Rueda after the Noler 2008 Hiring Pool, the transfer to the Cash
Assistance Unit, and the lowergerformance evaluation in 203 Thus, Plaintiff has fulfilled
her “light” burden in demonstrating a primecfe retaliation case relating to Galarza and
Rizzotti. See Raniola v. Brattei243 F.3d 610, 624 (2d Cir. 2001).

With respect to Echevarria, Rueda aveet tchevarria’s retaliatory animus can be
inferred from the close proximity between Raextransfer into the Fair Hearing Unit and
Echevarria’s initial adverse act. |(B Opp. 16-17.) This assertion faitg at least four reasons.

First, to establish a causannection on the basis of temporal proximity, the adverse
action must be “very close” in time to the protected activ@ark Cty. Sch. Dist. v. Breeden
532 U.S. 268, 273 (2001) (citation omitted). Bexond Circuit has not established a “bright
line to define the outer limits beyond which enfmoral relationship is too attenuatedsimma v.
Hofstra Univ, 708 F.3d 115, 128 (2d Cir. 2013). Howe\hg passage of about two months
between the protected activitpgthe adverse acti@appears to be the approximate dividing
line. Compare Quinn v. Green Tree Credit Corporatiab9 F.3d 759, 769 (2d Cir. 1998),
abrogated in part on other groundfénding discharge following less than two months after
filing a complaint was sufficient evidence of aisal connection to preclude summary judgment)

and Lamberson v. Six West Retail Acquisition, 22 F. Supp. 2d 502, 512 (S.D.N.Y. 2000)

16 The statements in the Moyd Declaration relate diréo the issue of Galarza’s promotion and support the
circumstantial evidence demonstrating Galarza'’s retaliatory animus. Thus, Plaintiff is not relying solely on a
temporal nexus between her protected activity and thesalaets attributable to Galarza and Rizzotti, unlike the
solely circumstantial evidence relating to Echevarria.
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(finding employee fired two months after makicgmplaints was a sufficiently close temporal
proximity to infer a causal connectiomith Hussein v. Hotel Employees & Restaurant Union,
Local 6,108 F. Supp. 2d 360, 367 (S.D.N.Y. 200@cated on other ground&4 F. App’x 39
(2d Cir. 2001) (“The passage of more tian months defeats any retaliatory nexuariyl
Ponticelli v. Zurich Am. Ins. Grpl6 F. Supp. 2d 414, 436 (S.D.N.Y. 1998) (noting that two-
and-a-half months is “hardife close proximity of time contemplated . . . for allowing a
plaintiff to establish the ‘causal coection’ element of retaliation claim”$ee also Breede®32
U.S. at 273 (citing with approval cases holdihgee and four month gaps between protected
activity and adverse action to be insufficienettablish causal conneatjo Here, over nine
years separate the filing of Rueda’s grims&on February 20, 20@3d the adverse acts
attributable to Echevarria beginning on December 18, 2082eP(.’s 56.1 11 13, 133-35.)
Second, the “first opportunity to retaliate’ethry only applies wher“the adverse action
occurred at the first actuapportunity to retaliate.’Summa708 F.3d at 128. Echevarria knew
that Rueda was transferred inke Fair Hearing Unit as @ctober 10, 2012. (Pl.’s 56.1 1 131,
136.) However, Echevarriafsst alleged adverse act dibt occur until December 18, 2012,
when “Echevatrria, in an attempt to intimidate Riid, told Rueda that she had been friends with
Galarza for over twenty years, lived one lldiom Galarza, and had known and worked with
Rizzotti for several years,id. f 135). Even assuming tlggalifies as an adverse act—a
dubious claim at bessee Torres v. Pisan&,16 F.3d 625, 639—-40 (2d Cir. 1997) (plaintiff's
allegations that she was “frightened” or “intimiddt are not sufficient to show that she suffered
“a materially adverse change in the terms emratlitions of employmeh{citation omitted))—it
nevertheless fails. Echevarria made the commeeRueda after Rueda had been in the Fair

Hearing Unit for over two months, which is beybthe outer limit of whatypically creates a
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temporal nexus between tha@varse act and the protectedity. Moreover, the other
purported adverse acts Echevatook against RuedasdePl.’s 56.1 {1 139, 140-43), all
occurred at least three or mon®nths after Rueda’s transterthe Fair Hearing Unit.
Accordingly, Echevarria did nottaiate at her first actual oppanity and therefore the theory
does not apply here.

Third, Rueda fails to identify any evidencetie record supportg her assertion that
Echevarria retaliated against her on accoumugda’s protected activity or Galarza’s decade
old grudge. Rueda merely points to the faat thalarza and Echevailive in the same
neighborhood, go to the same church, and occasiosedlyeach other outside of work. (Pl.’s
56.1 § 133.) Based on these facts, no reasonablecould conclude thdchevarria retaliated
against Rueda to exact revenge on batfaBalarza for her ptected activity.

Fourth, the evidence in the record suggestsHchevarria was motivated to retaliate
against Rueda for reasons unrelated to Galarzaraethted to Rueda’s peatted activity. (Pl.’s
56.1 1 141 (citing Paisley Dep. Tr. 31:9-33:22).)sleg testified that she and Echevarria had
two separate conversatioaBout how angry Echevarwas with Rueda.ld.) Echevarria stated
that Rueda “should look out” because she wasigtd get [Rueda] for making her look bad.”
(Id.) In addition, Echevarria statdiat she “called to [Rueda’pfevious area, and . . . found out
that [Rueda is] a troublemaker.1d( 33:7-22.) These statementsdercut Rueda’s assertion
that Echevarria was retaliating against her on betidalarza for her protected activity as it is
clear from these comments that Echevarri liier own axe to grind concerning Rueda.

Because Rueda fails to demonstrate a daasanection between her protected activity
and Echevarria’s adverse acts, Rueada has tailéemonstrate a prima facie retaliation case

under Title VII or NYSHRL relatingo adverse acts attributableEchevarria. Accordingly, the
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City’s motion for summary judgment is grantedh respect to Rueda’s Title VIl and NYSHRL
retaliation claims relating to adveracts attributable to Echevartia.

In light of the fact that Plaintiff has demdreged a prima facie ca®f retaliation relating
to Galarza and Rizzotti, | move to the next step oMeBonnell Douglasurden-shifting
framework with respect to the adverse acts attaible to Galarza and Rizzotti. Demonstrating a
prima facie case “creates a ‘presumption tdliation,” which the defendant may rebut by
‘articulat[ing] a legitimate, nometaliatory reason for the adge employment action.’ If the
defendant provides such an explanation, ‘trespmption of retaliabin dissipates,” and the
plaintiff must prove ‘that thelesire to retaliate was the but-for cause of the challenged
employment action.”Ya-Chen CherB05 F.3d at 70 (citations omitted).

Defendant does not even attempt to offer arepaliatory reason for Galarza’s failure to
assist Plaintiff to obtain back pay and the fialto promote Plaintiff in connection with the
November 2008 Hiring Pool.SeeDef.’'s Mem. 17-19.) Howevewith respect to the other
adverse acts attributable to Rizzott Galarza, i.e., the transfer the Cash Assistance Unit and
the lowered performance evaluation in 2011, | fimat Defendant has offered a legitimate non-
retaliatory reason and Plaintliis not demonstrated that tetion was the but-for cause of
these acts. First, with respect to Rueda’s tersfthe Cash Assistanthnit, it is undisputed
that such transfers were corampractice, (Pl.’s 56.1 | 80 following Rueda’s complaint,
this particular transfer was investigatewiapproved by the Executive Deputy Commissioner in
IREA, (id. 11 88—89). Rueda concedes that thisi&tttoubling,” (Pl.’sOpp. 22), but fails to

counter it or identify evidence that the desireetmliate was the but-faause for the transfer.

7 Likewise, Rueda has not put forth any direct or indies@lence to support a pranfacie retaliation claim that
Mathieu, Russell, Adeosun, Sherman, Harlow, or Lewis held any retaliatory animus towards Rueda for any
protected activity. (Reply 5.)

21



Moreover, while Plaintiff was orehve, Rizzotti “arranged for Ortiz to be transferred to the Cash
Assistance Unit to serve as Plaifii supervisor upon her return.1d(  113.) This fact is
inconsistent with Plaintiff's clan that her transfer was an actretaliation. Second, Defendant
also provides a legitimate, non-retaliatoeason for the lowering of Rueda’s performance
evaluation in 2011, namely that the highegmg of “Outstanding” was unsupported.
Specifically, Mathieu requested that Ortiz eithestify why she gave Rueda an “Outstanding”
rating or lower the rating to “®y Good.” (Pl.’s 56.1 1 122—-24When Ortiz could not justify
the “Outstanding” rating tMathieu’s satisfaction, Mathieu directed Ortiz to lower the rating;
however, Ortiz refused to do sdd.] As a result, Rueda did negceive an official rating for
that performance period in 2011d.j In light of the lack oevidence demonstrating Mathieu’s
retaliatory animus towards Rueda and thetilegite, non-retaliatory reason for Mathieu’s
actions, ¢eeDef.’s Mem. 18-19), Rueda has failed to deistrate that a desire to retaliate was
the but-for cause of the request to lower performance evaluation in 2011.

Accordingly, Defendant’s motion for summgndgment is granted with respect to
Plaintiff's Title VIl and NYSHRL cases of action except is denisalely with respect to the
claim of retaliation relating to Galarza’s failure to assist Rueda with her back pay claim and the
failure to promote Rueda at the November 2008 Hiring Pool.

D. Rueda’s NYCHRL Retaliation Claim

“[F]Jor many years, the NYCHRL was constdu¢o be coextensive with its federal and
state counterparts.”¥elazco v. Columbus Citizens Foundr8 F.3d 409, 410 (2d Cir. 2015)
(per curiam) (quoting/ihalik v. Credit Agricole Cheuvreux N. Am., In€15 F.3d 102, 108 (2d
Cir. 2013)). In 2005, however, the New York Cipuncil amended the law to emphasize that

“interpretations of statand federal civil rights statutes ca@rve only as a floor below which the
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[NYCHRL] cannot fall” and that the NYCHIRshould “be construed liberally for the
accomplishment of the uniquely broad and remedial purposes thekdibialik, 715 F.3d at 109
(quoting Local Civil Rights Restoration Act 8005, 8 7, N.Y.C. Local L. No. 85). Accordingly,
under the NYCHRL, “any non-trivial discriminatory act is actionabWilliams v. Regus Mgmt.
Grp., LLC 836 F. Supp. 2d 159, 172 (S.D.N.Y. 2011), howéaatefendant is not liable if the
plaintiff fails to prove the @nduct is caused at least in payt. . . retaliatory motivesMihalik,
715 F.3d at 113¥eeWeber v. City of N.Y973 F. Supp. 2d 227, 273 (E.DW 2013) (collecting
cases and emphasizing that a “plaintiff must ssitablish that there was a causal connection
between her protected activity an@ #¢amployer’s subsequent action”).

It cannot be said that retaliatory motives plapedoart in the adveesacts attributable to
Galarza and Rizzotti.SeeMoyd Declaration; Pl.’s 56.1 79I light of the “more expansive
standard of the NYCHRL,Zann Kwan v. Andalex Grp. LL.C37 F.3d 834, 843 n.3 (2d Cir.
2013), the City’s motion for summary judgmemt Rueda’s NYCHRL retaliation claims is
denied to the extent those claims are prethien the same conduct underlying her Title VII and
NYSHRL retaliation claims attributédto Galarza and Rizzotti.

| granted the City’s motion for summary judgment as to Rueda’s Title VIl and NYSHRL
retaliation claims relating to adrse acts attributable to Echevarria because Rueda failed to offer
any evidence demonstrating a causal connebttween her protectedtadty and the adverse
acts attributable to Echevarffi.Even under the “more expawis standard of the NYCHRL,”
Zann Kwan 737 F.3d at 843 n.3, | find that no reasoagbior could conclude, based on the
evidence in the record, that Rueslgrotected activity played anyrpan the alleged adverse acts

attributable to Echevarria. Accordingly, tBéy’s motion for summary judgment on Rueda’s

18 See suprafootnote 16.
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NYCHRL retaliation claims is granted to thetemt those claims are premised on the same
conduct underlying her Title VIl and NYSHRL ré&dion claims attributable to Echevarria.

E. Rueda’s Title VIl and NYSHRL Retaliatory Hostile Work Environment
Claims

The City also moves for summary judgnt on Rueda’s Title VIl and NYSHRL
retaliatory hostile work environment claim$hese claims fail for several reasons described
below, including Rueda’s acknowledgement thatahegedly hostile work environments in the
Cash Assistance Unit and Fair Housing Unit wesecausally connected with her protected
activity and also because the incidents weresafficiently severe or pervasive. Accordingly,
the City’s motion for summary judgment is giah with respect to Rueda’s Title VIl and
NYSHRL retaliatory hostile workenvironment claims.

1 Applicable Law

To survive summary judgment on a clamfretaliatory hostile work environment
asserted under Title VII or NYSHRa plaintiff must satisfy th same standard that governs
hostile workplace claimsSee Villar v. City of N.Y135 F. Supp. 3d 105, 137 (S.D.N.Y. 2015);
see also Gregory v. Dglg43 F.3d 687, 701 (2d Cir. 20045 amende@Apr. 20, 2001) (“[W]e
apply the same standards in determining whettatiatory harassment constitutes an adverse
employment action as we doassessing whether harassmeargosed because of sewrks an
actionable alteration in the termasconditions of employment.”)Accordingly, plaintiff must
produce evidence demonstrating that the incglehtetaliation following the protected activity
were sufficiently severe or pervasive to haltered the conditionsf her employmentSee
Aulicino v. N.Y.C. Dep’t of Homeless Sen&l0 F.3d 73, 82 (2d Cir. 2009). “Whether the
challenged conduct is sufficiently severepervasive ‘depends on the totality of the

circumstances,’'id. (quotingCruz v. Coach Stores, InQ02 F.3d 560, 570 (2d Cir. 2000),
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superseded on other groundand “isolated instances of harassmordinarily do not rise to this
level,” Cruz 202 F.3d at 570. Although hostility of a wagkvironment is assessed considering
the “totality of the circumstances?atane v. Clark508 F.3d 106, 113 (2d Cir. 2007), “[iJtis . . .
important in hostile work environment casegxalude from consideration personnel decisions
that lack a linkage arorrelation to the clainteground of discrimination,Alfano v. Costellp
294 F.3d 365, 377 (2d Cir. 2002).

Where the hostile work environment clainbesed on acts by “two different people
during two different periods of timethe district court should “dount[ | from its analysis, if
not altogether disregard] ], the intervening pdtiwhere plaintiff does natllege any retaliatory
acts. Aulicino v. N.Y.C. Dep’'t Homeless Sy&80 F.3d 73, 83, 84 (2d Cir. 2009) (vacating grant
of summary judgment on plaintif’hostile work environment claiend noting that inclusion of
period of time devoid of allegations “diluté[the strength” of plaintiff's claim).

2. Application

Rueda claims that she “suffered actions tate ‘continuous andoncerted’ from her
discrimination grievance in 2003 until 2014 with bassldisciplinary charges.” (Pl.’s Opp. 24.)
Specifically, she claims that this hostile work environment “followaddeach unit and with
each supervisor” throughout the entire eleven year period because “HRA top brass and all
managers undisputedly knew about Rueda’s camtglaand thus “her protected activity made
her a target wherever she wentld.) In support of her retaliatory hostile work environment
claims, Rueda points to thellfmving nine incidents:

e Galarza denying Rueda’s requestrietroactive payn 2003, (Pl.’s
56.1 1 13);

e Galarza refusing to changrueda’s job title in 2006id. § 25);

e Galarza requiring Rueda to retuma specific unit within IREA in
December 2006jd.);
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e Rizzotti attempting to transfer Rda to the Spousal Support Unit in
September 2009id. § 61);

e Rizzotti transferring Rueda to ti@gash Assistance Unit by hand vote
in May 2011, id. 79);

e Adeosun assigning more cases to Rueda than other members of the
Cash Assistance Unit in August 2011, ( 109);

e Echevarria initially denying theapproving Rueda’s vacation request
in January 2013jd. 1 139);

e Rueda raising Echevarria’s uheal conduct in April 2013,id.
1 141);

e The filing of disciplinary chargeagainst Rueda in April 2014 (
1 160).

These nine incidents, none of which is suffithesevere on its own, span approximately eleven
years; thus, Plaintiff's claimfil for lack of frequency when “considered cumulatively” from
2003 through 2014Aulicino, 580 F.3d at 83Terry, 336 F.3d at 148 (“As a general rule,
incidents must be more than episodic; theywie sufficiently contiuous and concerted in
order to be deemed pervasive.” (quotkltano, 294 F.3d at 374)). However, that does not end
the inquiry, because “there are different ways in which sets of hostile [incidents] might be

considered ‘cumulatively” and | mustalwv all inferences in Rueda’s favofulicino, 580 F.3d
at 83.

Here, Plaintiff's allegations, her owastimony, and numerous correspondence she
drafted demonstrate significgmériods of time during which sheas not subjected to a hostile
work environment. First, Plaintiff does not poiatany evidence that suggests she experienced

any acts of retaliatory hostility while skherked for Banks—from March 2004 until early 2006.

To the contrary, Plaintiff testified that working for Banks was a positive experience. (Rueda Aff.
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17 8-12'°Pl.’s 56.1 1 20—23.) Moreover, Ruedaifiest at her deposition that she “was
always interested” in working on new projects . Banks, “because he was a great director.”
(Tr. Rueda Dep. 37:3-9.) Second, Plaintiff doespmant to any evidencthat suggests she was
subjected to a retaliatory hostivork environment during the owperiods of time she worked
under Ortiz’s supervision: (i) from Novemb2010 until May 2011, and (ii) from November
2011 until September 2012. (Rueda Dep. Tr18et1:4; Pl.’'s 56.1 1 82, 121.) Plaintiff
repeatedly requested to be tramséd to Ortiz’s unitiad stated that: (i) she enjoyed working for
Ortiz, (ii) the two have a héhy and productive mfessional relationship, and (iii) Ortiz
appreciates her work ethicSd€e, e.g.Rueda 5/27 Mem. to Rizzotti 3 (“Again, | emphasized that
| have a productive and healthyatonship with Ms. Ortiz and thatprefer to remain in her
unit.”); Rueda 7/22 Email to Adeosun (“I am requesting again to be removed from Ms.
Adeosun’s supervision and to beassigned to my former supervisor, Ms. Emerita Ortiz, with
whom | had a healthy and productive profesdioglationship. Ms. Ortiz . . . respects and
appreciates my work ethic and experience&?).)

Consistent withAulicino and to avoid “dilut[ing] the stregth of [Rueda’s] claims,” |
analyze the incidents in the light most favorabl®ueda and discount disregard altogether
the three time periods during which she doesctain to have experienced a hostile work
environment.Aulicino, 580 F.3d at 84. Accordingly, | lod& the following two periods during
which Plaintiff claims to have been subjézta hostile work environment and analyze the

incidents within each: (1) from June until September 2011 when Rueda was assigned to the

9 “Rueda Aff.” refers to the Declaration of PauliRaeda in Opposition to Defendant’s Motion for Summary
Judgment which is annexed as Exhibit 4 to the Maduegbuna Declaration. (Doc. 141-4.)

20“Rueda 5/27 Mem. to Rizzotti” refers to Rueda’s Memorandum to Rizzotti, dated May 27, 2011. (Doc. 136-39 at
PAR674.) “Rueda 6/22 Email to Adeosun” refers to Rueda’s email to Adeosun, dated 20§22(Doc. 136-39
at PAR703.)
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Cash Assistance Unit under Adeosun, @)drom October 2012 through 2014, when Rueda
was assigned to the Faiebring Unit under Echevarria.

From June until September 2011, Plaintiff wentkn the Cash Assistance Unit under the
supervision of Adeosun. (Pl.’s 56.1 { 85.) Plagties do not dispute that Rueda’s time in the
Cash Assistance Unit was contentiousl. { 86; Def.’'s Mem. 21.) During this time, Plaintiff
frequently reiterated her beliefahshe was being subjected to a hostile work environm8ee, (
e.g, Rueda’s July 18, 2011 Ltr. to Sherman lafh currently working in a hostile work
environment under Ms. Bolanle Adeosun’s supémmi$)). Rueda, however, acknowledges that
she has no basis for believing that the allegeds$fileovork environment in the Cash Assistance
Unit arose in retaliation for Ing@rotected activity. (PI1.’56.1 {{ 87-88.) Moreover, Rueda’s
testimony at her deposition emphasizes that sheatidonsider the hostile work environment in
the Cash Assistance Unit as tetthon for her protected activity:

Q: Okay But you believe that [Adeosun] was creating a hostile work

environment because you engaged in fiing an EEOC
complain; is that correct?

A: Well, | don’t know that she kneabout it; she was just creating
this hostile work environment for me.

Q: Why was she creating it?

A: (Indicating) | don’t know. I'msorry, | am just gesturing | don’t
know.

(Tr. Rueda Dep. 123:12-15.) Assuming there avasstile work environment in the Cash
Assistance Unit, Rueda’s prima facie claim stillfavith respect to this period because she has
not established and acknowledges that there fink@age or correlation” between her protected
activity and the hostile work environmerAlfano 294 F.3d at 377.

Rueda’s claim for retaliatory hostile workweronment also fails with respect to the

period of time when she was assigned to theH@aring Unit under Echvarria’s supervision.
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As discussed at length above, Rueda has not produced any evidence demonstrating “linkage or
correlation,”id., between her protected activity and thedeaits attributable to Echevarria. In
addition, the claim also fails because incidehisng this period are not sufficiently severe or
pervasive.See Porter v. Donahp862 F. Supp. 2d 491, 497 (E.D.N.Y. 2013) (granting
summary judgment in favor of defendantest the “employment relationship between the
parties [was] no doubt dysfunctional, but . . . [did] ne¢ to the daily osevere harassment that
the law requires for a hostile work environment claim”).

When the evidence is viewed togetheitgnentirety and draing all reasonable
inferences in Rueda’s favor, Plaintiff's claifos retaliatory hostile work environment fail
because the challenged incidents were not fiijcgently continuous and pervasive enough, and
(1) linked to Rueda’s protected activity. Aadingly, the City’s motion for summary judgment
is granted with respect to Plaintiff’'s Title Mdnd NYSHRL retaliatory hostile work environment
claims.

F. Rueda’s NYCHRL Retaliatory Hostile Work Environment Claims

“To support a retaliatory htike work environment claim [under the NYCHRL], the
actions complained of must be sufficiently severe or pervasive to constitute actionable
harassment and stem from a retaliatory anim@duberg v. State943 N.Y.S.2d 653, 656-57
(2d Dep’t 2012). For the reasons stated aptheincidents giving sie to Rueda’s NYCHRL
retaliatory hostile work environment claims a “sufficiently severe or pervasive” and do not
“stem from a retaliatory animusfd. Accordingly, the City’s motion to dismiss is granted with
respect to Rueda’s NYCHRL retaliatory hostile work environment claims.

V. Conclusion

For the foregoing reasons, Defendant’s motion for summary judgment is DENIED with
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regard to Plaintiff's Firsand Second Causes of Action and GRANTED with respect to
Plaintiff’'s Third and Fourth Causes of Actioiithe Clerks’ Office is respectfully directed to
close the pending motion at Document 133.

The parties are directed to appear fpoat-discovery conference on October 11, 2017 at
12:00 p.m. in Courtroom 518 of the Thurgood MelsUnited States Courthouse, 40 Foley
Square, New York, New York. Bhparties are further directed to submit a joint letter on or
before October 4, 2017, setting forth proposed tlates and anticipated length of trial.
SO ORDERED.

Dated: September 21, 2017
New York, New York

Vernon S. Broderick
United States District Judge
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