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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

HICHAM AZKOUR, DATE FILEL ,/,9 / %

Plaintiff,

e No. 11-cv-5780 (RJS)
OPINION & ORDER

MAUCORT and LITTLE REST TWELVE,
INC.,,

Defendants.

RICHARD J. SULLIVAN, District Judge:

Now before the Court is Defendants™ motion for sanctions. (Doc. No. 283 at 3.) For the
reasons set forth below, the Court grants Defendants” motion and dismisses this case with
prejudice.

I.  BACKGROUND

Plaintiff commenced this action on August 8, 2011, alleging that the general manager of
the restaurant where he was formerly employed improperly refused to rehire him or write him a
letter of recommendation. (Doc. Nos. 1, 2.) The operative pleading, the Third Amended
Complaint, was filed on February 2, 2012, and contains fifteen causes of action involving age
discrimination, race discrimination, and retaliation, in violation of various federal, state, and local
statutes. (Doc. No. 40.) Over the course of this litigation, the Court has issued rulings on
Defendants’ motions to dismiss (Doc. Nos. 75, 112) and for summary judgment (Doc. No. 224),
resulting in dismissal of all but one of Plaintiff’s claims; accordingly, the only remaining cause of
action alleges that Defendants discriminated against Plaintiff on the basis on his race in violation
of 42 U.S.C. § 1981. (/d.) As the record amply reflects, the Court has endeavored to adjudicate

Plaintiff’s case on the merits. Nevertheless, Plaintiff has a lengthy and well-documented history
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of abusive conduatlirected toward Defendants, their counsel, and the Court,hencetord is
replete with the Court’s attempts to mage Plaintiff's unruly behavid As far back aganuary
13, 2012the Court issuedn order in response to a “series of disturbing aackasingly erratic
letters received from Plaintiff, in which Plaintiff made ‘humerous puzzling and at times
incoherent and rambling references to matters thal] nathing to do with this litigation” and
included ‘an embedded video of a Tennessee $tgiislator discussing the Koran(Doc. No. 19
at 2.) In that order, the Court also addressed sevevaly‘disturbing and potentially threatening
email[s] sent by Plaintiff to Defendants personally and to their counskl.} [n one of those
emaik, Plaintiff referred to Defendants as “coc******§ (Id. at 19). In another, he wrote,l *
KNOW YOU BELIEVE | AM COOCOQO, BUT | AM NOT,” and “NOBODY IS GOING TO
ABUSE ME ANYMORE. I'D RATHER DIE, THAN BE ABUSED.” Id. at 17.) The Court
directed Plaintiff “to refrain from any and all threatening and inapprope@temunication with
Defendants’ counseldndwarned Plaintiff that “the Court will have no choice but to consider
imposing sanctions against him” in the event that Bfaihs unwilling, or truly unable, to conduct
himself in an appropriate and rational manner . . 1d” &t 3)

Unfortunately, Plaintiff’'s harassingcommunications did not end. In the months that
followed, he continued to send letters to defense counsel containing “wild acos$and
“insults,” such as one-mail in whichhe wrote to defense counsetfY ou must have peanuts in
your skull, instead of a brain. . .You're a retarded species$.have never seen your like in any
continent.” (Apil 29, 2012 Letter from Plaintiff Plaintiff also filed a series of frivolous motigns

including a motion to hold defense counsel in contempt of court (DocS@and a motion to

! Plaintiff also pursued a related case against the corporate defendant undér thbdr Standards A¢the “FLSA
action”). SeeAzkour v. Little Rest Twelve, Inc. et &lo. 10cv-4132 (RJS). Although Plaintiff's conduct during that
litigation was similarly abusive, prompting repeated warnings &ad sanctions from the Court, the Court does not
include a full summary of that sahere.
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sanction defendants for “unlawful acts of witness intimidation and subornation of péDary.

No. 55). The Couriconcludedhatthesée‘repeated filings constitufd] an abuse of thiElectronic
Case Filing (ECF)] system”and, in an order dated May 2, 2012, revoked Plaintiffs ECF
accountordered Plaintiff tdimmediatelycease all communication with Defendants’ counsel and
the Court that is not narrowly focused on the factual and legal issues properlythefQeut”

(id. at 2, andwarned that “[flailure to comply with this Order will result in sanctidmesng
imposedagainst Plaintiff (id. at 3)

Around the same timen early 2012 Plaintiff filed a motion for the appointment of a
guardian ad litem in which he represented to the Court that fegesifrom “mental disabilities.”
(Doc. No. 24) The magistrate judge whom the Courteferred this case for general pretrial
supervision Judge Fox, properlgenied Plaitiff's request noting thatthereis “no necessary
relationship between mental incompetence of the sort that would warrant the appbwitae
legal repesentative and various forms of mental derangement or personality disotd@atha
cause utterly bizarre and destructive conduct in litigation.” (Doc. No. 86qato8@irigFerrelli v.
River Manor Health Care Cir 323 F.3d 196, 203 (2d Cir. 200@8hternal quotation marks
omitted)) Even so, Plaintiff'smotion injected therecurringissue of his mental health into this
case See generallzkour v. Little Rest TwelyBo. 10cv-4132 (RJS), 2017 WL 1609125,*4t
(S.D.N.Y. Apr. 28, 2017).Sincethen,Plaintiff hasat times claimed to be mentally ill, suffering
from “several mental health disorders” including “Adjustment Disorderirt@ic Post Traumatic
Stress Disorder,” and “Major DepressiDrsordef (Doc. No. 92 f.21) while & other timeshe
hasdenial ever making those statemeiatsd attacked thenderlyingmedicalreportsthat he
himself submittedwith his guardian ad litem request as false attempts to discred{sbaneg.,
Doc. No. 223poc. No. 351No. 16cv-4132(“FLSA Doc. No.) Doc. No. 298 a17:18-19"Dec.

18 Tr”); Doc. No. 300 at 38:15-40(9Jan. 4 Tr’)).
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On October 7, 2013Judge Foxdenied Plaintiff's request tdile a fourth amended
complaint(Doc. No. 127) prompting Plaintiff to file a motion for reconsideratihere heagain
madeinsulting and potentially menacing comments directed toward defense c{DoselNo.

131). Among other things, Plaintiifiescribed defenseounsel as apretentious seventh grade
pupil” who “uses big words without knowing their meag) and claimed that he himself
possessd“skills that require federal security clearari@strange comment thatcontextcaused
defense counsel uneas@oc. No. 13lat 19 20 n.12) Plaintiff's motionprovoked the Coutio

issue an ordereminding Plaintiff that the Courthad “already addressed in a previous order
Plaintiff's inappropriate behavioryarningthat “if Plaintiff cannot abide by normal standards of
decorum, the Court must consider sanctibasd ordering Plaintiff tshow cause whyehshould

not be sanctioned for filing “a harassing submission.” (Doc. No. 1BBéreafteron April 2,
2014,the Courtdeclinedto sanction Plaintiff,out stressd that the orderconstitutedhis “last
warning” bdore sanctions would be imposed. (Doc. No. 164.) Indeed, the Court advised Plaintiff
that if he“ever again ma[de&ny statement targeted towards Defendants’ counsel that could, in
any way, be construed as offensive or threatening, the (Weautd] sanction Plaintiff $1,000.”

(1d.)

Justweekdater,on May 1, 204, Plaintiff againviolated the Court’s directivehis timein
his rdated FLSA action by filing a submission in which he accused defense counsel of, among
other things,“lack[ing] the required sound judgment and mental capdoityan attorney to
perform his duty.” ELSA Doc. No. 205.) The Court issued a second order to show cause, which
was met with an even more troubling response from Plaintifd accused the Court of “join[ing]
[defense] counsel in his foul pldy(FLSA Doc. No. 221.)Plaintiff went onto “questioncounsel’s
judgment . . [and] this Court’s as wéll he alscaccusd Defendants of perjuryaccusedhe Court
of “bias and hostilig,” and insistedthat his offensive statementabout defense counselere
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factually accurate (Id.) Plaintiff further maintainedhathe could not be sanctionégcause the
Court had not yet made a finding dfdd faith” (Id. at 11). In light of Plaintiff's submissions,
the Court sanctioned Plaintiff $2,008 June 2, 2014(SeeLSA Doc. No. 224.) The Court also
warned Plaintiff that future violations of this serin any “future legal filings™ would result in
sanctions of $5,000.Id.)

Nevertheless, in light of the Second Circuit’'s clear preference to resolve cafes o
merits,seeSec.& Exch. Comm’n v. Setteducatd 9 F. App’'x 23, 24 (2d Cir. 2011), the Court
and Judge Foxcontinued to press forward in Plaintiff's two cas@ster granting Raintiff partial
summary judgment with respect to liability in the AL&ction FLSA Doc. No. 98)the Court
presided over gury trial on the issue of damages in July 2014, at whicle the juryawarded
Plaintiff twelve weeksof back pay and $50,000 in punitive damagesSA Doc. No. 279).
Following posttrial briefing, the Court denied Plaintiff’'s motion for judgment as a matter of law
or, in the alternative, for a new triandDefendants’ motion for judgment as a matter of taw
the issue of back payFICSA Doc. No. 317.)However, n light of Plaintiff's failure to put on any
evidencethe Court granted Defendants’ motion for judgment as a matter of law as to punitive
damages, an issuer which Plaintiff carried the burden of proof(ld.) Plaintiff thereafter
appealed the Court’s lings, which were affirmed by the Second Circuiizkour v. Little Rest
Twelve, Inc 645 F. App’x 98, 100 (2d Cir.gert. denied137 S. Ct. 390 (2016)eh’g denied
137 S. Ct. 716 (2017).

In this case- the discrimination/retaliation action Defendants moved for summary
judgment which was rejected by Judge Fox in a report and recommendagiowas ultimately
adopted by the Court. (Doc. BI®00, 224) Neverthelesdefore and after these rulingdaintiff
persisted irmakingad hominenattacksagainstdefense counsel For example Plaintiff filed a
number of requests for this Court to sanction cou(@et. Nos. 207210), disqualify counsel
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(Doc. No. 213, andrefer counsel to thd®istrict's Grievance Committee for suspension or
disbament (Doc. No. 215). Throughout these filing8laintiff madespurious and baseless
allegationsagainst defense counsel, including that he had comnaittachal acts of perjuryDoc.

No. 213 and engaged in bddith “scare tactics” and a “pattern of intimitbn” against Plaintiff
(Doc. No. 210 at 5).Plaintiff's malicious filings required the Court to issue an order, dated
November 18, 2015enyingPlaintiff's numerous requestsr sanctions and other relief. (Doc.
No. 217.) In that order, the Cowatso made thainambiguous findinghat “Plaintiff's papers
[were] clearly threatening, offensive, and abusive(fd. at 1112.) After explainingwhy
Plaintiff’'s motiors were frivolous, providng a lengthycatalogof Plaintiff's pattern of abusive
tactics,and elaboratingn the Court’'snherentpower to sanctiomecalcitrant litigantsthe Court
again put Plaintiff on firm notice that“future filings in violation of this Order may warrant
sanctions and other penalties, including dismissal of this dctiid. at ~13) Although te
Court declined tamposemonetarysanctionsat that timethe CourfprohibitedPlaintiff from filing

any ‘new submissions . . . without first seeking permission . . . and obtaining an order from the
Court authorizing the filing (1d.)

Remarkably on February 4, 2016, the Court received a letter from defense counsel
notifying the Courbf additionaloffensive statements made Blaintiff in a lettersubmitted to the
Second Circuit pertaining to his relatedSA case, which waat that point on appeal. (Doc. No.
218.) Plaintiff's submission, a request for oral argumassertedhat “not even a mentally
deficient persorjcould] accept Judge Sullivan’s rulings,” suggested that defense counsel had an
“unhinged mind,” called “into question the sanity of [Defendants] and their counsel,” eugkdc
defense counsel of “dirty tactics” and “vile attacks” against Plainfidoc. No. 218-1.)Because
Plaintiff's submissions to the Second Circuit did not technically violate the’€ptevious order,
which only applied to submissiemade by Plaintiff in “this action,” the Court declined to impose
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sanctions. (Doc. No. 219.) Nevertheless, the Court again reminded Plaintiff that thev&iddrt
“not tolerate future frivolous submissi®in this case that are primarily intended to harass and
intimidate Defendants, their counsel, or the Courld: &t 2.)

In the fall of 2016, Plaintiff unleashed a new series of letters in the FLS®dbat were
full of invective and clearly in violation of the Court’s earlier order raggiPlaintiff to obtain
the Court’s permission before filing any documentSLSA Doc. Nos. 39, 351, 352.) In one
such submission — ostensilsigeking reconsideration thfe Court’s prior order denying his motion
for judgment as a matter of lawPlaintiff assertedhat defense counsel had “maliciously used
[Plaintiff's] alleged mentahealth condition to initiate criminal proceedings” against laimal
“denied[Plaintiff] access to the courthouse building on false allegations of violence due to mental
illness.” ELSA Doc. No. 351.) Among the targets of Plaintiff's tirades was fhteyscian who
signeda reportattached td’laintiff’'s ownmotion for the appointment of a guardian ad litem, who
Plaintiff accused of‘fraudulently” diagnosing himwith “major depressive disorder,” “poast
traumatic stress disorder,” “delusional disorder,” “alcohol disorder,” and “chnoaranoid
schizophrenia.”(ld. at3; Doc. No. 224 at 2% Notwithstanding the fact that Plaintiff himself had
introduced these documents into the record, Pfamtiv accused the physiciar “fantastically
misrepresenting fasf’ deliberately misdiagnosing him, and of being an “unhinged” individual.
(FLSA Doc. No. 351 at 3 & n.§ In an order dated July 14, 2017, the Court noted that Plaintiff
had continued his pattern of making baseless accusations against third partethcamggh the
Court again declined to impose sanctions on Plaintiff, it nevertheless reitdratéda further
violations of its orders or threatening and insulting submissions of any winald betolerated.
(Doc. No. 224). The Court warned th&ailure to comply with the Court’s order would result in

dismissal of this action(ld.) This marked the seventh tinteat Plaintiff hadbeen threatened with



sanctions, includinthe ultimate sanction of dismissabegDoc. Nos. 1960, 133, 164, 21219,
224.)
[I. RECENTEVENTS

On October 24, 2017, the Court issued an order scheduling a trial in this matter to
commence on January 8, 2018. (Doc. No. 2&irjce the, Plaintiff hascontinuedto flout the
Court’'sunambiguousrdersandmake baselessacusations against the Coartddefense counsel
For example, after the deadline for pretrial submissions elaptediiff fled more than a dozen
letters requestingarious Court actios. Plaintiff also issued trial subpoenas to third parties
previously umdentifiedin this litigation thuscircumventing the pretrial order’s requirement that
all trial witnesses be identified by November 17, 20Qd. at3.) The Court was forced to hodd
pretrial confeenceon December 18, 201% significantly earlier thanoriginally scheduled-
because Plaintiff'srial subpoenanot onlysurprisedhe Court and defense counsel, but #hsal
partieswho wereinappropriatyy served with such subpoenas.

At the December 18, 2018 conference, the Court ruled on the admissibility of themgstim
of the witnessesubpoenaed biylaintiff andunambiguously instructed Plaintiff that he would not
be permitted to call expert withesses who had not been propedgahdtiring discovery (Dec.
18 Tr. 18:1618 (“[W]e're not going to be having experts in this case because nobody has noticed
any experts in this case.The Court also made clear that the parties were not “redoing discovery”
because “discovery is over(ld. 30:2.) Even so,|Rintiff insisted on pursuing the issue further,
at which point the Court said, “Again, | thought | made it clear. . .hgfd is no relevance to

expert testimony in this case. It seems to me that you haven't given roymer alesire to call



experts in this caseSo for those reasons you’[re] precluded from introducing that evidence, for
both those reasons. . Thereare not going to be any experts testifyingld. 33:22—-34:4.%
Notwithstanding the Court’s cleatand repeated rulings,Plaintiff deliberately defied the
Court’'s orders Two days after the conference Plaintiff filed a “Notice of Rule 30(b)(6)
Depostion” directed toward @ expertwitness whose testimony the Court reiceadyexplicitly
precludedduring the December 18, 2017 pretrial conference. (Doc. No. Zg#)docket also
reflectedthat as of December 20, 201RJaintiff had requested the tsnce of another trial
subpoena by thBro Se Intak®ffice. And on December 22, 2017, Plaintiff again subpoenaed
witnesses whose testimony the Court had alrpaelgludedht the initial pretrial conference. (Doc.
Nos. 284, 285, 286.)Plaintiff's Decemler 20, 2017submissiorand the Pro Se Intake Office’s
docket entry prompted the Court to issue anothéerodirecting Plaintiff to ceassibpoenaing
third partieswithout prior approval from the Court and requiring that Plaintiff file a premotion
letter with the Court prior to filing any additional “motions.” (Doc. No. 273This directivewas
largely duplicative of the Court's November 18, 2015 qrddrich instructedPlaintiff not to file
any “submissions” absent prior approval from the Court. (Doc. No. ZI#)Court also warned
Plaintiff that “[f]ailure to comply with this Order will result in sanctions, includdigmissal of
Plaintiff's case under Rule 16(f), 41(b), and the Court’s inherent sanctioning.poii®c. No.

273 at 2.)

2 During the December 18, 2017 conference, the Court also questioned theyaotaree of Plaintiff's chims in a
pretrial submission, specifically, Plaintiff's representation that he peel/ailed” in litigation prosecuted in another
district. After reviewing the docket in that case, the Court determinedl#hatifPs case had in fact been dismissed
as a sanction for failing to comply with discovery ordeesjudgment affirmed by the Third CircuiBee Azkour v.
Aria, 330 F. Appx 373 (3d Cir. 2009) Plaintiff denied that fact anldas since continued to insist that“pesvailed”

in that litigation, going so far as to accuke Court of perpetuating a “fallacy” that is “intended to discredin]h
(Doc. No. 278 at 7.) The Court addressed the falsity of Plaintiff'sadltags in its order dated December 29, 2017
(id. at 45), and declines to revisit this issue hesrcept to note that this dispute is simply another example of
Plaintiff's pattern of making false accusatiommimst the Court (and others) in clear violation of the Court’s orders.

3The Court’s December 22, 2017 Order was issued before Plaintiftiwtf of service for the December 22, 2017
subpoenas were docketed, and therefore the Court was unawarseo$tibpoenas when it issued its order.
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On December 26, 2017, the Court receivediher letter from Plaintiff, this timeotifying
the Court that he would, “in good faitHile “a timely and sufficient affidavit pursuant to 28 U.S.C.
8 144 — the federal recusal statuten light of the Court’s “ats of bias and prejudice against
[him].” (Doc. No. 278 at 7.)Plaintiff accusd the Court of “intimidating” him “with criminal
investigations,” “communicating ex parte with the [D]efendants and their courmed”’
“retaliating against [him] for havingoenplained of extrajudicial acts of misconduct to the Second
Circuit's Chief Judge? (Id.) Of coursethese accusations were not neRlaintiff made similar
accusations of prejudide the FLSA action, where he claimétat the Court was engaging in
“foul play” and accused the Court after alia, “bias and hostility.” ELSA Doc. No. 224.)As
warned in its prior ordesddressing those accusatiptie Court issued an order on December 29,
2017 sanctioninglaintiff $5,000 iniight of Plaintiff's patternof making baseless accusations of
“bias and hostility” against the Cour(Doc. No. 278 at 5.) Importantlyhe Court gave “special
attention” to Plaintiff's utterly unsubstantiated¢harges of bias, prejudiceetaliation, and
intimidation, writing that hosekinds of accusations particular“threaten to undermine the
dignity of the Court and the public’s and potential jurors’ respect for our systemioéjugtd.)
The Court proceeded to make very clear that should Plaintiff continue mdddaegless and
insulting accusations against the Court,” the Court would dismiss this case wiidigae

notwithstanding that dismissal “is a harsh remedy to be used only in extrenmastiances.” I4.

4 Specifically, Plaintiff accused the Court of: (1) “den[ying]] [iBtéf] the right to issue subpoenas to previously
identified witnesses and to file motions in limine in preparaf@nthe trial scheduled odanuary 8, 2017,” (2)
“threaten[ing] [Plaintiff] with sanctions . . . in retaliation for [his]neplaint to the Court that defendant Little Rest
Twelve, Inc. refuses to designate a person to testify and defeits behalf,” (3) “falsely stat[ing] thatdsvery
Restents’ Committee, Inc. [a third party subpoenaed by Plaintiff] is not sigusly disclosed witness,” (4)
“misrepresenting . . . that [Plaintiff] mischaracterized facts when ¢lzfned that [he] had prevailed in the New
Jersey suits” in an efft “to discredit [him],” and (5) “communicating ex parte witke thefendants and their counsel.”
(Doc. No. 278.)Plaintiff also (again) accused the Court of “manifest bias and prejudiceliatain,” “intimidation,”

and of “interfering with [his] constitutional rights to have a fairlttiader the Seventh Amendment and the Due
Process Clause of the Fourteenth Amendment to the United Stategu@ionst (Id.)
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at 6 (citation omitted).)The Court stressed th@®laintiff is now on notice that the Court will
tolerate no further expressions of disrespect, toward the Court or defense,tandssfjain made
explicit that baseless accusations against the @auwid result in dismissal of this cased.(

On the same day that the Court sanctioned Plainkitit before the Court’'s order was
docketedPlaintiff filed aformal recusal motion pursuant to 28 U.S.C. § 144 and 45&(%)),
againciting the Court’s “bias, prejudice, partiality, violation of the Due BsscClause, and
retaliation” as grounds for his motién(Doc. No. 279.)Plaintiff also filed a supporting affidavit
(Doc. No. 280), as required lije recusaktatute that made aseriesof extraordinaryclaims,
including that the Court had “ordered"@aiminal proceeding’against Plaintiffid. { 82) that the
Court “harbors extreme animosity towards [Plaintiff] because of [htg (Arab) and religion
(Muslim)” (id. 1 31),and thatin bad faith, [the Court] used mental illness to deny [Plaintifi du
process and a fair triatluring therelatedFLSA action(id. 169). Raintiff alsoattributed a series
of statements tdeputy U.S. Marshal Scott Hicks, wha Plaintiff identified as a “criminal
investigatot (id. 1 49) claimingthatHicks had “informed [Plaintiff] that the ‘court’ ordered an
investigation on [Plaintiff] based on allegations that [Plaintiff] threatelnedcourt’ and [defense
counsel] with acts of violence,” and that “the ‘court'catsdered a surveillance of [hislectronic
submissbns to the Court.” I(.) Plaintiff's affidavit directly quotel Deputy Marshal Hicks as
telling Plaintiff that hé‘was subjected to bias and prejudictnat “the ‘person’ who complained
to the Marshals must have a sentiment of essaped hatred toward®laintiff]” (id. aty 65), that
“someone’ tried to prevent [Plaintiff] from accessing the courts,” and tlsahfeone’ was also

trying to pick the ‘fruit from the poisonous tree’ to harm [Plaintiffid.(at { 64). According to

5 AlthoughPlaintiff's motion was filed before the Court issued its order sanctidPlmigtiff on December 29, 2017,
the Court did not receiviaie motion until January 2, 2018.
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Plaintiff's affidavit, Deputy MarshalHicks also “made statements questioning [the Court’s]
impartiality.” (Id. § 80.)

On January 2, 2018, Defendants filed an affidavit in opposition to Plaintiff's recusal
motion. (Doc. No. 283.) In that submissi@efendantalsorequestediat the Court dismiss this
case in light of Plaintiff's antinued inability to abide byotirt ordersandsuggested that tHéourt
undertake an inquiry as to the truthfulness of the claims asserted in Plaaffidiit, specifically
urging the Court to question Deputy Marshal Hicks about the statements attributed by hi
Plaintiff. (Id. at 2.)

On January 3, 201 Rlaintiff filed another request styled as arfaffidavit” — seeking
enforcement of a trial subpoena previouslyissued to corporatBefendant Little Rest Twelve
(Doc. No. 288.) That request was in blatant violatiothef Courts December 22, 2017 order
directingPlaintiff not to issue any more subpoenéshe sort (Doc. No0.273) On the same day,
Plaintiff also submitted a request to the Clerk of Cewagainwithout providing prior notice or
receiving approval from th€ourt —for a default judgment against Defendant Little Rest Twelve,
citing as grounds for his request that “Little Rest Twelve, Inc. refosggear, testify, and defend
at the January 8, 2018 trial.” (Doc. No. 289.)

On January 4, 2018, minutes beftine beginning of thescheduledoretrial conference,
Plaintiff filed a letter requesting that ti®urt reconsideand vacate its December 29, 2017 order
sanctiming him (Doc. No. 291.) In that submissid?laintiff mischaracterizethe Court’sorder
as “sanctioning [him] $5,000 for allegedly failing to file a timely and sudfitaffidavit supporting
[his] December 26, 2017 letter,” amgiainaccused the Coupf “retaliaf{ing] against [him] for
exercising [his] rights.” 1(l.) Plaintiff concludedhis letter with yet another accusatiofiThe
Court’s decision to sanction me $5,000 was not made in good faith. It is an act of put@retalia
and constitutes amifest injustice.” Id.)
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In the final episode of this litigation, the Court held a conference on January 4, 2018. That
conference wasriginally meant to servas the final pretrial conference, but in light of Plaintiff's
recusal motion and Defendants’ oppositios|uding Defendants’ request fadismissal sanction,
the Court determined that it would address those issues fliisé Court began by denying
Plantiff's motion to recuse for the reasons stated on the recaitthetonference. (Jan. 4 Tr.
3:19-7:5.) Briefly, the Court accepted all of Plaintifffeonconclusoryllegations as true for the
purposes of the motigmas required by longstanding preeatl see Berger v. United Stajezb5
U.S. 22, 3335 (1921), but determined that the majoritytleé claims in Plaintiff's motionvere
untimely, Apple v. Jewish Hosp. & Med. CtB829 F.2d 326, 3334 (2d Cir. 1987) The Court
further concluded that PIdiff's timely allegations- pertaining to the Court’s evidentiary rulings
at the December 18, 2017 conferereeere insufficient to warrant recusaince they merely took
issue with the Court’s pretrial decisionSeeLiteky v. United State$10 U.S. 540, 555 (1994);
Chen v. Chen Qualified Settlement FuB82 F.3d 218, 227 (2d Cir. 2009).

Next, the Court tured toDefendants’ sanctions motion andttee issue ofPlaintiff's
affidavit. At that time, e Court called Deputy Marshal Hicks to testify about the staterhents
purportedly made t®laintiff. After being confronted with the various statements attributed to
him, Deputy Marshal Hicks denied mal virtually all of them, demonstrating the falgiof
Plaintiff's affidavit. Equally troubling, however, were Plaintiff’'s numerous interruptions of Hicks’
testimony and his insistence on speaking ovemitrigess and the Couduring the examination
Indeed, he Court was forcetb admonish Plaintifeeveral timesbut the outbursts continued.
After the Court concluded its questionjriglaintiff was permitted to examirigeputy Marshal
Hicks, butheelicited no testimony relevant to the veracity of the statements contained ifffRRlaint
affidavit. Rather, Plaintiff insisted on pursuing alternative, irrelevant lines of questioring
including with respect to Plaintiff's mental healthuntil the Court was forced to intervene and
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direct Plaintiff to limit his gqestions to the relevant issues. (Jan. 4 Tr. 3234 Toward the end

of Plaintiff's questioning Plaintiff suggested that all of the statements he attributed to Deputy
Marshal Hicks might have instead been made by another Deputy, notwithstatedimtgf’B
assertionat the beginning of Hick’sestimony that “I remember everything | said to him and
everything he said to me.ld( 17:3-4.)

Plaintiff thereaftereturned to the issue of his mental health aoclised defense counsel
of falsely asserting that he suffered framental illness “to inite [the Court] to sanction [Plaintiff]

(Id. 38:16-17) and insisted that he did not suffer from mental illndsspite the fact that as
noted above- Plaintiff himselfhadsubmitted among other filingsa motionfor the appointment
of a guardian adtem that set forth in great detail lmkimedmental disabilities.(Doc. No. 24.
Confronted with his own statements, Plaintiff explained thaph@ motion for the appointment
of a guardiamwasreally just a “tactical motion” filed in response to defense counsel’s “hiagdss
behavior, and that he knew all along that “it was going to be rejected.” (Jan32:18-21.)
Whenasked by the Court warify whether he “knowingly made . a badess motion for tactical
reasons?Plaintiff responded:“If you want to sanction me for that, your Honor, you may do it.”
(Id. 39:16-40:3.)

Although the Court reserved judgment on Defendants’ mdborsanctions, the Court
nevertheless observed thatvas likely to dismiss the caseoting that there was no reason to
believe the Plaintif- who was already in violation of several Court orderd who was apparently
undeterred by sanctiorsvould comply with any of the Court’s directives at trigdl. 35:12-25.)

lll. LEGAL STANDARD

There can be no dispute that the Court has the inherent power to sanction Plaintiff; tha
power has long been implied from the nature ofjtiggciary itself. Chambers v. NASCO, Inc
501 U.S. 32, 43 (1991) (quotingnited States v. Hudspi@ Cr. 32, 34 (1812) anRoadway
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Express, Inc. v. Piped47 U.S. 752, 764 (1880)Ex parte Robinsgn9 Wall 505, 510 (1874)
(“The power to punish for contempts is inherent in all courts.”). As the SupgZenmntobserved
nearly two hundred years ago, “Courts of justice are universally acknedddde vested, by
their very creation, with power to impose silence, respect, and decorum, in thencpresed
submission to their lawful mandatesChambers501 U.S. at 43 (quotingnderson vDunn, 6
Wheat. 204, 227 (182]1) Indeed, that power is “essential to the preservation of order in judicial
proceedings, and to the enforcement of the . . . orders . . . of the courts, and consequently to the
due administration of justice.Robinson9 Wall, at 510.

The Supreme Court hdmeeld that the sanctioning power includes the authority “to levy
sanctions in response to abusive litigation practicBaadway Exp 447 U.S. at 765 (citingink
v. Wabash R. Cp370 U.S. 626, 632 (1962)). That pawsernot defined or circumscribed byle
or statute. Chambers501 U.S. at 49 (citingink, 370 U.S. at 63€81) Indeed, “the fact that
there may be a statute or rule which provides a mechanism for imposing sanctiondiofiaipa
variety for a spefic type of abuse does not limit a court’s inherent power to fashion sanctions,
even in situations similar or identical to those contemplated by the statute or D€ . Mgmt.
Corp. v. Town of Hyde Park63 F.3d 124, 136 (2d Cir. 1998) (citi@fpambers501 U.S. at 45—
46)5 Moreover, the Court may impose sanctisna sponte Ransmeier v. Mariani718 F.3d 64,
68 (2d Cir. 2013) (citingchambers501 U.S. at 42 n.8).

In light of “their very potencyjnherent powers must be exerdswith restraint and

discretion; Chambers501 U.S. at 44adistrict courteffectively plays the role ofaccuser, fact

6 Other sources of sanctioning power potentially relevant here incluetierdd Rules of Civil Procedure 11 for filing
frivolous motions and pleadings and/or nmakimisrepresentations to the Court; Rule 16(f) for failure to obeytrégbre
order; and 18 U.S.C. § 401 for contempt of court. Because the @ulgtliat “the conduct sanctionable under the
Rules was intertwined within conduct that only the inheremtgpaould address,” it relies on its inherent power so
as not “to foster extensive and needless satellite litigation, which isaopmdr the aim of the Rules themselves.”
Chambers501 U.S. at 51.
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finder and sentencing judgall at onceWolters Kluwer FinServs., Inc. v. Scivantage64 F.3d
110, 11314 (2d Cir. 2009)citation and internal quotation marks omitted)leverthelessa
“primary aspect” of the discretion to impose sanctions is “the abilifpgbion an appropriate
sanction for conduct which abuses the judicial proce€dyambers501 U.S. at 4344. And
although dsmissal with prejuite is a harsh sanction, it is incontrovertibly within the Court’s
discretion to impos#hen justified Id. at 45 (citingRoadway Exp 447 U.S. at 765Mickle v.
Morin, 297 F.3d 114, 125 (2d Cir. 2002).

To that end, before invoking its inherent sanctioning power to dismiss a case with
prejudice, the Court must show thathiis employed- or at least “considered~ less drastic
sanctions.S. New. Eng. Tel. Co. v. Global NAPs.Ji624 F.3d 123, 144 (2d Cir. 2010ut see
id. at 148 (emarking that “strict courts are not required to exhaust possible lesser sanctions
before imposing dismissal or default if such a sanction is appropriate on thé cecyal”).
Courts must alsostablish thathe offending partyvas provided adequate notice that¢osduct
was sanctionable and an opportunity to be heard on the is8okle, 297 F.3d at 126. Finally,
in the Second Circuit at leastet Court musiake specific factual findings that a litigadted in
bad faith® Id. at 114:Sec.& Exch. Comm’n ¥Smith 710 F.3d 87, 97 (2@ir. 2013);In re Pennie

& Edmonds LLP 323 F.3d 86, 90 (2d Cir. 2003)ut see idat 90 n.3 (noting that undeertain

"The Supreme Court has held that “the absence ofenatido the possibility of dismissal or the failure to hold an
adversary hearing” does not always “render such a dismissdl \ditk, 370 U.S. at 632. Instead, the “adequacy of
notice and hearing . . . turns, to a considerable extent, on the knowibitdethe circumstances show [the litigant]
may be taken to have of the consequences of his own conttlictrideed, the Second Circuit has recognized that
sufficiency of notice must be evaluated “in its totalitysthlaifer Nance & Co. v. Estate of \Mal, 194 F.3d 323,
334 (2d Cir. 1999).

8 The Court notes that this requirement of Ilfaith is in considerable tension with the Supreme Court’s inherent
sanctioningpower jurisprudenceSee generallyChambers501 U.S. at 59 (Scalia, J., dissenting) (“[A] ‘badth’
limitation upon the particular sanction of attorney’s fees derives four jurisprudence regarding the-cadled
American Rule[.] . . .We have held . . . in my view as a means of preventingi@rmr evasion of the American
Rule[,] [that] fee shifting as a sanction can only be imposed for litig&ibnduct characterized by bad faith. But that
in no way means that all sanctions imposed under the courts’ inhereatitgutequire a finding of bad faith. They
do not.” (citingRedfield v. Ystalyfera Iron Cal10 U.S. 174, 176 (1884)ink, 370 U.S. 626)).
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circumstances, the Court need only find “clear and convin@mglencehat the party violated a
“clear and unambiguous” Court order before imposing sanctiohislis,sanctions arappropriate
wherethere is clear evidence that the conduct at issd€lisentirely without color and (2)
motivated by improper purposééindings that'must be supported by agh degree of specificity

..” Id. In addition, he Second Circuit hagiggestedhat “egregious disrespect for the Court
or judicial process,Ransmeier718 F.3d at 68, and “flagrant violation of the court’s repeated
orders to respect the dignity of the judicial proceedikgghl v. Greene424 F. App’'x 61, 62 (2d
Cir. 2011),justify the imposition of sanctions, as doé&stassmerit DLC Mgmt.Corp,, 163 F.3d
at 136 (quotingJnited States v. Int’l Bhd. of Tearast 948 F.2d 1338, 1345 (2d Cir. 1991)).

IVV. DisCcussION
As previously noted, the Court has attempted throughout this litigation to reach a
disposition of Plaintiffs case on the meritsThe Courthas already presided over a trial in
Plaintiff's related ation, issued numerous opinions in both cases, and dewdtatican only be
described asubstantiajudicial resources imespondng to Plaintiff's court filings andttempting
to control his abusge conduct toward virtually everyone involved in this litigatidtevertheless,
Plaintiff’ s flagrantdisregard of the Court’s directives aimdreasinglyoutrageous conduct in the
weeksleading up to the scheduled trampel dismissal of this action.
A. Lesser Sanctions
The Court haslready threatenedand employed lesser sanctionand concludes that no

sanction less severe than dismissal with prejudice will effectively addiassif®s conduct.
Early on, the Court sanctioned Plaintiff by remays access to ECéter he continued to send
harassing communications to defense coundabc. No. 60). More recently, the Court imposed
a $5,000 moetary sanction against Plaintiff in response to his making baseless and insulting
accusations againshe Court. (Doc. No. 278.) Ahin therelated FLSA action the Court
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sanctioned Plaintiff &,000for similar conduct (FLSA Doc. No. 224.)The record demonstrates
thatthese lesser sanctions have been wholly ingffe in controlling Plaintiff (Compmare FLSA
Doc. No. 224 (Court order dated June 2, 2004th Doc. No. 210 (Plaintiff's submission dated
September 22, 2015¢pmpareDoc. No. 278 (Court order dated December 29, 204&ith Doc.
No. 291 (Plaintiff's submission dated January 4, 2018).) addition, becausePlaintiff is
proceedingin forma pauperismonetary sanctions are largely meaningless since they may be
imposed onlyagainst a potential future recovery
B. Adequacy of Notice

As to the adequacy of prior notice, the Cdwaswarned Plaintiffon many occasiorthat
his conduct, if continued, would result in the dismissal of his c&sg., Doc. Nos217 at 13, 224
at 26, 273 at 2, 278 at 6.) Most recently, the Court expldhegdalse accusationsgainst the
Court undermiad the dignityof judicial proceedingand warned Plaintiff that if he continueal
makesuch accusations, his case would be dismissed. (Doc. No. 278.) The Court also warned
Plaintiff that failure to comply with the Court’s orderscludingits evidentiary rulingsandfiling
requirementswouldalsoresult indismissal (E.g., Doc. No. 273.) Moreover, Plaintiff had ample
opportunity to be heard at the conference on January 4, 2018, where theeSexwtdon the
issue of imposing sanctions and engaged in a lengthy dialogue with Pkotiff his conduct.

C. Sanctionable Conduct

Finally, Plaintiff's conductwarrantsdismissabf his case Since the Court scheduled trial,
Plaintiff haswillfully ignored numerous Court orddrg (1) omitting informationrequired by the
Court’s pretrial order, which waslevantto the Court and defense counsel’s preparation for trial,
(2) ignoring the Court’s evidentiary rulings at the initial pretrial confereand subpoenaing
witnessesvhomthe Cout hadalreadyexcluded, and (3jouting the Court’sinstructionthat he
first obtain permission beformaking additionafilings by submitting among other thingsa
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request for aefault judgment premised on argument the Court alreadgjected Eachinstance

of noncompliance further burdened the Court and demonstrated Plaintiff's utter lasgexdtrior

the Court’s authority to manage its proceedingthough the Second Circuit has instructed that
“pro se litigants may in general deserve moréeleitreatment than those represented by counsel,”
the law is clear th&all litigants, including pro ses, have an obligation to comply with court orders.
When they flout that obligation they, like all litigants, must suffer the conseesiesfctheir
actons.” Greene 424 F. App’x at 61 (quotation marks omitted) (quotMgDonald v. Head
Criminal Ct. Supervisor Officei850 F.2d 121, 124 (2d Cir. 1988ee alsdMinotti v. Lensink

895 F.2d 100, 103 (2d Cir. 1990).

Although it hardly bears repeatingPlaintiff's recentoffensesare simply the latest
examples ofntransigent behaviadating back to the initiation of thectionin 2011. The Court
is not required to shield its eyes from prior conduoen fashioning an appropriaanction.Link,

370 US. at 663 (courts properly reviewed“the history of [the] litigation” and “all the
circumstances surrounding counsel’s action in the”ocaken imposing dismissal sanctjpsee
also Ransmeier718 F.3d at 67efaluating“the totality” of litigants’ “behaior”). Such a
cumulative approacis even morditting in the context of a muHyear litigation like this one. Put
simply, Plaintiff should not be permitted to escape the consequehtesrepeated misconduct
simply because the Court often exerciseiency wheraddressingach isolated instance.

In addition to defying Court ordeB|aintiff has also displayesha&normousack of respect
for judicial proceedingsand a completainwillingnessor inability to control his courtroom
behavior At the January 4, 201®nferencePlaintiff frequentlyinterrupted the witness and the
Court. When he Court dire@dPlaintiff to cease interruptinglaintiff simply continued to speak
over the Court More than oncevhile the Court was questionim@eputy Marshal HicksPlaintiff
interrupted with “objectiorisand proceeded toffer his own version of the facts. This behavior
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promptedthe Courtto sayto Plaintiff, “Just so the record is clear, you have multiple times
interrupted with an objection and then you have launched into your own testimony. You have
done that £ at which point Plaintiflagaininterrupted the Court. (JanT4. 19-22.)

Plaintiff's lack of respect for the judicial process is particularly illustréagélaintiff's
submission of a false affidavit in connection with his recusal moti®pecifically, Plaintiff's
affidavit claimed that Deputy Hicks told him that (1) “the ‘court’ . . . ordered a surveillance of
[Plaintiff's] electronic submissions to the ‘court,” (2) “[Deputy Hickgasonably believed . . .
that [Plaintiff] was subjected to bias and prejudice,” and (3) the person who “cordpiaities
Marshals must have a sentiment of deepted hatred towards [Plaintiff].” (Doc. No. 280 at 14
15.) In addition, Platiff affirmed that Deputy Hicks “made statements questig [the Court’s]
impartiality.” (Id. at 17) Having conducted an evidentiary hearing at which Deputy Marshal
Hicks was questioned by the Court and by Plaintiff, the Court finds that the staeatightited
to Hicks in Plaintiff's affidavit were knowingly falseThe Court further finds thalaintiff's
contentions of judicial “bias,” “hostility,” “prejudice,” “intimidation,” andétaliation” reflect a
relentless desire to discredit the reputation of the Court whenever he istiessatith the Court’s
rulings Such tactics are invidious and hdmito this institutionjndeed, he Second Circuit has
recognized that false accusations of judicial bias uniquely “underminetéggity of the judicial
process.” Ransmeier718 F.3d at 689;see also Gallop v. Chene§60 F.3d 580, 584 (2d Cir.
2011 (per curiam)yacated in part on other groundd67 F.3d 226, 231 (2d Cir. 2011).

The Courtalso finds that sanctions are necessary to deter future litigants from similar
misconduct.Nat'| Hockey League v. Metro. Hockey Club,.Jd@7 U.S. 639, 643 (1976). Even
though he has beg@meviouslysanctioned, Plaintithas remainedndeterred and, maybe argued,
emboldenedo further challenge the Court’s authority. Should the Court permit this case to go
forward, it would suggest to other litigants tithis isan acceptable way to litigate in the Courts

20



of the United States, and that judges may only threaten but never follow through on promised
sanctions, even when confronted with the most egregious misconduct.
V. CONCLUSION

For the reasons stated above, this case must be dismissed with prejudice. The Court has
attempted to shepherd this case to a final disposition on the merits of Plaintiff’s claim, at times
declining to impose sanctions when they were obviously called for. But every act of indulgence
toward Plaintiff is also an imposition on Defendants, their counsel, the Court, and the public, each
of whom has a compelling interest in the orderly and respectful resolution of this action. There is
a limit to what any court should be forced to endure in the process of adjudicating a litigant’s claim
and, more importantly, to the tactics our system of justice must countenance. Plaintiff may not
use the legal system to harass and disparage Defendants, their counsel, or the Court, and the Court
is convinced that proceeding with a trial in this action would only serve to demean this institution.

Accordingly, IT IS HEREBY ORDERED THAT this action is dismissed with prejudice.

The Clerk of Court is respectfully directed to close this case.

SO ORDERED.
Dated: January 18, 2017
New York, New York Z‘” . w,«

RICHARD J. SULLIVAN
UNITED STATES DISTRICT JUDGE
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