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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________________________________________ X
WILLIAM GILMAN |,
Plaintiff, : 11-CV-5843 0PQ
-against X MEMORANDUM
: OPINION AND ORDER
ELIOT SPITZER and :
THE SLATE GROUP, LLC, :
Defendans. :
_____________________________________________________________ X

J. PAUL OETKEN District Judge:

This is an ation for defamation based @m article written by Eliot Spitzer and published
in the online magazinBlate The article addressed, among other thiagsvestigation of
Marsh & McLennan Companiesd certain of its employeéy the office of therNew York
Attorney General SpitzeiDefendantsSpitzer and Slateave moved for judgment on the
pleadinggdismissing Plaintiff's defamation clainFor the reasons set forth beld®aintiff's
defamation claim is dismissed he law of defamation, as bounded by the First Amendment’s
guarantee of free speech, does not allow this challenge to Spitzer's conymentar

Plaintiff also hasnoved to dismiss Defendaht®unterclaim filed under New York’s
antrSLAPP (“Strategic Lawsuit Against Public Participation”) statidecause the allegations
do not meet the criteria set forth in that statute, Defendants’ counterclaim issatéssdd.

Accordingly, both Plaintiff's and Defendants’ motions are granted, and both diaiess c

are dismissed
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Background
The factsthat are relevant to these motiars essentiallyndisputed-
A.

Plaintiff William Gilman wasan employee of Marsh & McLennan Companies, Inc.
(“Marsh”) from 1976 to 2004He was experienced and respected in the insurance industry, and
hewas responsible for a significant portion of Marsh’s annual prof@empl. §{ 78.) In 2004,

Eliot Spitzer,then the New York State Attorney General, announced an investigation by his
office into Marsh’s use of “contingent commissions”—fees paid by insureénstirance brokers
who place insurance business with the insurer. Gilman’s work for Marsh includetithting
contingent commissionsSpitzer took the position that Marsh’s use of contingent commissions
was illegal. (Compl. 11 911.)

In October 2004, Spitzdited a civil complaint against Marsh, alleging fraud, antitrust,
and other claims. Shortlyeheafter, Marsh replaced its chief executive offiq€ompl. 1 12-

13.) In January 2005, Marsh entered into an agreement with Spitzer resolving the civil
complaint. (Compl. 1 14.) That agreement required Marsh to pay $850 million into a fund to be
paid to customers for contingent commissions they had paid to Marsh. It provided that “[n]o
portion of the Fund shall be considered a fine or a penalty.” (Answer Ex. 6 at 3.) Theegree
also required Marsh to apologize for its conduct and to underéataerc“business reforms,”

including ending the practice of accepting contingent commissidehsat -9, 16.)

! The factual summary set forth here is based on the allegations in the péetidaigs, documents incorporated in
or integral to the pleadings, and certain documents that are subjedtial judtice. See L7 Designs, Inc. v. Old
Navy, LLG 647 F.3d 419, 422 (2d Cir. 2011). For purposes of Defendants’ motion for judgmentpbeaitiags
pursuant to Federal Rule of Civil Procedure 12(c), the Cosunaess the truth of Plaintiff's factual allegations (but
not the correctness of any legal conclusions) and draws reasonable fdeteaides in Plaintiff's favorSee idat
42930. Similarly, for purposes of Plaintiff's motion to dismiss Defendaatsnterclaim pursuant to Rule 12(b)(6),
the Court assumes the truth of Defendants’ pertinent factual allegatial draws reasonable inferences in favor of
Defendants.SeeCleveland v. Caplaw Entersi48 F.3d 518, 521 (2d Cir. 2006). As noted, howeVer facts
implicated by both motions are largely undisputed.



In September 2005, Spitzer’s office announced an indictment against Gilman amd seve
others, charging them with 37 counts relating to the contingemtnission investigation.
(Compl. 1 15.) They were charged with one count of fraud, one cousgtadint oftrade and
competition in violation of the Donnelly Act, and 35 counts of grand larc8egPeople v.
Gilman, 28 Misc. 3d 1217(A), 2010 N.Y. Slip Op. 51379(U), 2010 WL 3036983, &tl*{.
Sup. Ct. 2010). The State’s position was that the defendadtdevised and implemented an
illegal antttrust conspiracy to fraudulently obtain millions of dollars for Marsh and its
accomplice insurance companies by rigging the market for excess casuatipgesuld. A
bench trial before New York Supreme Court Justice James A. Yates took place fib@0Apr
to February 2008. Gilman was convicted of one courgsifaint oftrade and eampetiton in
violation of the Donnelly Act.ld. at *2; Compl. 1 16. Some of the remaining counts were
dismissed anGilmanwas acquitted mall remaining countsid.

Gilman was initially sentencetld 16 weekends of incarceration on the one count on
which hewas convicted (Compl. 20 n.2.) However, on July 2, 2020hkHe Gilman’s appeal
was pending and before he had begun serving his sentence—the trialgadtpeiGilman's
conviction on the ground that exculpatory evidence had not been disclosed datirag.PAs
Justice Yates explained, “the verdict here rested firmly upon the testmh@siy withesses],
and yet, each one of them, after testifying with very favorable coopergtieenaents, has, at
times, before, during or shortly after trial, given sworn testimony discrgdéven
contradicting, their trial testimony.People v. Gilman2010 WL 3036983 at *20. The judge
concluded that “[w]hile each item of [undisclosed] evidence taken individually magmnpras
reasonable possibility that the verdict would have been different, taken as a nheMagence

raises not only a possibility, but a probability that its disclosure would have prodddéstent



result.” Id. at *19. Justice Yates’ decision to vacate Gilman'’s conviction followed a second trial
against three of Gilman’s edefendants, which resulted in acquittals on all charges, and which
also revealed thpreviously undisclosed exculpatory evidentd. Charges against two other
Marsh executives were dismissed by the trial couxredfial. (Compl. § 18.)

Prior to Gilman’s trial, 21 other individualsMarsh executives and insurance carrier
executives—had pleaded guilty to charges relating to the contingemtmission investigation
People v. Gilman2010 WL 3036983 at *1 n.4. According to the Complaint, each of these
individuals received an adjournment in contemplation of dismissal or an unconditionalgkschar
and none received a sentence that included incarceration. (Compl. 1 19.)

The State initially filed an appeal from fige Yates’ October 2010 order vacating
Gilman’s conviction. However, in January 2011, the New York Attorney General’ @ftien
led by Attorney General Eric Schneiderman) dismissed the remaining auaigst Gilman and
withdrew its appealPeople vGilman 80 A.D.3d 542 (1st Dep’t 2011); Compl. T 20; Answer
Ex. 11.

B.

On August 13, 2010, th&/all Street Journapublished an editorial with the headline
“Eliot Spitzer's Last Admirer.” The editorial primaripddressethenAttorney General
Andrew GQuomao’s continuing prosecutions related to AlG and its former chairman, Hank
Greenberg It then turned to the Marsh matter:

One would think that Mr. Cuomo would want to end the era of
stonewalling [regarding AIG], especially after the defeat his office
sugained last month on still another Spitoeeated prosecution.
Manhattan Supreme Court Justice James A. Yates vacated the
felony convictions of two former employees of Marsh &

McLennan Companies because the Attorney General’s office had
failed to turn oer potentially exculpatory evidence to the defense.



Although prosecutors had earlier assured the court that “We don't
want to be accused of hiding anything,” Judge Yates found that the
Attorney General’s office had failed to turn over more than

700,000 pages of documents, plus deposition testimony from key
witnesses.

(Compl. 1 22.)

Spitzer authored an article responding towWredl Street Journagditorial, which was
published orSlate.conon August 22, 2010Spitzer’s articlebegins with the followindneadline
and introductory paragraph:

They Still Don't Get It

Some people on Wall Street, and at the Wall Street Journal,
speak as if the financial crisis never happened.

The art of the “big lie” is to repeat something often enough, and
with a powerful enough megaphone, such that your distortions are
not challenged. So it is with th&all Street Journas obsession
with attacking and misrepresenting the multiple cases that |
brought against both AIG and its former chairman and CEO, Hank
Greenberg.

After first addressing the AIG prosecutions pursued by his office, Spitzer thenduhesMarsh
matter in the following paragraph:

The Journals editorial also seeks to disparage the cases my office
brought against Marsh & McLennan for a range of finanamal a
business crimes. The editorial notes that two of the cases against
employees of the company were dismissed after the defendants had
been convicted. The judge found that certain evidence that should
have been turned over to the defense was not. (abesowere

tried after my tenure as attorney general.) Unfortunately for the
credibility of the Journal the editorial fails to note the many
employees of Marsh who have been convicted and sentenced to jail
terms, or that Marsh’s behavior was a blatantsebof law and
market power: pricdixing, bid-rigging, and kickbacks all
designed to harm their customers and the market while Marsh and
its employees pocketed the increased fees and kickbacks. Marsh
as a company paid an $850 million fine to resolve thens and
brought in new leadership. At the time of the criminal conduct,



Jeff Greenberg, Hank Greenberg’s son, was the CEO of Marsh.
He was forced to resign.

(Compl. Ex. A.) Spitzer’s article does not mention Gilman by name.
Il. Discussion

Jurisdiction of this matter exists pursuant to 28 U.S.C. § 1332.

Gilman asserts a claim for defamation against Spitzer and Slate, alleging thet Spitz
articlefalsely accuse&ilman of criminal conduct, injures him in his trade, business, and
profession, and was published with reckless disregard for the truth. Defendants have moved fo
judgment on the pleadings with respect to Gilman’s claim on the grounds that the cldallenge
statements (1) are not “of and concerning” Gilman, and (2) are prigikga fair anttue report
of a judicial proceeding.

Defendants assert a counterclaim under New York’sSmAPP statute, contending that
Gilman’s lawsuit is an effort to silence advocacy in connection with a permit nséiceGilman
moves to dismiss the afBILAPP cainterclaim on the ground that the statute is inapplicable.

Each motion is addressed in turn.

A.

Gilman claims that Spitzer and Slate are liable for defamation as a result of ipgblish
the passage quoted abov&pecifically, he alleges that two clause®sie sentence (italicized
and numbered in brackets below) are false and defamatory; and that the conteetpg\the
preceding sentences (underlined below) mékesar that the defamatory statements are about
Gilman:

The editorial notes that two diie cases against employees of the

company were dismissed after the defendants had been convicted.
The judge found that certain evidence that should have been turned

2 plaintiff is a citizen of New Jersey; Defendants are citizens of Delawardemd’ork. The amount in
controversy exceeds $75,000.



over to the defense was not. (The cases were tried after my tenure
as attorney general.]J1] Unfortunately for the credibility of the
Journal, the editorial fails to note the many employees of Marsh
who have been convicted and sentenced to jail terarsthat [2]
Marsh’s behavior was a blatant abuse of law and market power:
price-fixing, bid-rigging, and kickbacks all designed to harm
their customers and the market while Marsh and its employees
pocketed the increased fees and kickbacks.

Defendants, having filed their Answer and Counterclaim, move for judgment on the
pleadings pursuant to Federal Rule of Civil Procedure £2@fendants’ principal argument is
that neither of the challenged statements reasonably can be understood as dotaning”
Gilman.

A claim for defamation requires that the challenged statement be “of and cogténein
plaintiff. Kirch v. Liberty Media Corp.449 F.3d 388, 398 (2d Cir. 2006). In other wordss
essentiafthat the allegedly defamatory comment refer to the plaintifrady v. Ottaway
Newspapers, Inc445 N.Y.S.2d 786, 788 (2d Dep’'t 1981). Although it is based on common
law, the “of and concerning” requirement has a constitutional dimension, semdlegia
protecting freedom of speech and of the pr&ese New York Times v. Sulliy&76 U.S. 254,
288-92 (1964)Kirch, 449 F.3d at 400 n.3; Robert D. Sa8kck on Defamatiof§ 2:9.1,
2:9.4[B] (4" ed. 2012).

Whether a challenged statement reasonably can be understood as of and cotieerning
plaintiff is a question of law for the Court, which “should ordinarily be resolved at ¢ladnpy

stage.” Church of Scientology Int'l v. Beha238 F.3d 168, 173 (2d Cir. 2001n determining

3 As an initial matter, Gilman argues that Defendants’ mdsgremature under Rule 12(c). That Rule permits a
party to make a motion for judgment on thegalings “[a]fter the pleadings are closed.” Gilman contends that the
“pleadings” are not “closed” because Gilman has not filed an answer to Befshcbunterclaim under the anti
SLAPP statute; instead, he has moved to dismiss that counterclaim. tiEérberpretation of the Rule is that the
“pleadings are closed” in the relevant sense whepéehtnentpleadings are closed, and the existence of an open
counterclaim in circumstances like those hevehere the counterclaim seeks attorney’s fees uml@ntSLAPP
statute—does not preclude a Rule 12(c) moti@ee, e.gFriends of Rockland Shelter Animals, Inc. v. Mullg@h3

F. Supp. 2d 339, 345 (S.D.N.Y. 2004). In any event, the result here wothd bame if the Court treated
Defendants’ motiomas a Rule 12(b)(6) motion or converted the motion to a Rule 56 motion.
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whether the challenged words are susceptible of a defanmaé&anying, “the court must not
isolate them, but consider them in context, and give the languaggeiral reading rather than
strain to read it as mildly as possible at one extreme, or to find defamatory inntiémelo a
other.” Weiner v. Doubleday & Cp74 N.Y.2d 586, 592 (1989).

Gilman is not referenced by name in the article, but that facitisecessarily fatal to his
claim: “[W]here the person defamednot named in a defamatory publication, it is necessary, if
it is to be held actionable as to him, that the language used be such that persons reaklimg it wil
the light of the surrounding circumstances, be able to understand that it refers tadhe per
complaining.” Algarin v. Town of Wallkill421 F.3d 137, 139 (2d Cir. 2005) (quotibgBlasio
v. North Shore Univ. Hospitab24 N.Y.S.2d 263, 264 (2d Dep’t 1995)).

1.

The firststatenent challenged by Gilman is that “[u]nfortunately for the credibilityhef
Journal theeditorialfails to note the many employees of Marsh who have been convicted and
sentenced to jail termis Gilman does not suggeitat the reference to “employees\dérsh”
by itself,is sufficient to be “of and concerning” Gilman—nor could he. The courts have not
allowed references to such large groups to support defamation bkatims group’s unnamed
members.SeeAlgarin, 421 F.3d at 139 (“It is not possibleget definite limits as to the size of
the group or class, but the cases in which recovery has been allowed usually haeel invol
numbers of 25 or fewer.” (Quoting Restatement (Second) of Torts 8§ 564A cn8abl)on
Defamation§ 2:9.4.

Gilman argues, rather, that a reasonable reader would understand the statbeent t
about him based ats context—specifically, the context provided by thpreceding sentences

regarding the dismissal of the two cases after conviction:



The editorial notes that two ofdlcases against employees of the
company were dismissed after the defendants had been convicted.
The judge found that certain evidence that should have been turned
over to the defense was not. (The cases were tried after my tenure
as attorney general.J1] Unfortunately for the credibility of the
Journal, the editorial fails to note the many employees of Marsh
who have been convicted and sentenced to jail terms . . . .

The problem withGilman’s reading is that is inconsistent with the natural readioigthe
passage. As a matter of grammar and |agieader who understood the first three sentences to
be about Gilman—and thus understood that his lsaddeenismissed-could not reasonably
infer thatGilmanwas among the “many employees of Marsh who have been convicted and
sentenced to jail terms.” Any suggestion that Gilmaefisrred tadby the challenged statement
is underminednot supported, by the preceding passage. In other words, no reasonable reader of
the entire passage would come awayrfibthinkingboththat Gilman obtained dismissal of the
charges against hiandthat Gilman was convicted and jailed on those charges.

To be sure, the Complaint alleges that although 21 other individualcarenetedn
connection with the Marsh invégation—as a result of pleading guiltyrene of themreceived
a sentencthat included incarceration. (Compl. § 1%.}hat is true, then the article’s reference
to “the many employees of Marsh who have been convicted and sentenced to jailgerms” i
simpy inaccurate.But it is not defamatory as to Gilman, because it cannot reasonably be read as
“of and concerning” him.

2.

The second statement challenged by Gilman is the followiNtarsh’s behavior was a
blatant abuse of law and market power: pfie&ig, bid-rigging, and kickbacks all designed to
harm their customers and the market while Marsh and its employees poblketet¢ased fees

and kickbacks.



This statement expressly refers to “Marsls”a compangs engaging in unlawful
activity, andto “Marsh and its employees” as “pocket[ing] the increased fees and kickbacks.”
Courts have repeatedly held, particularly aMem York Times v. Sullivathat “[d]efamation is
personal . ... [S]tatements which refer to an organization do not ineplicaembers.”
Provisional Gov’t of Republic of New Afrika v. American Broad. (839 F. Supp. 104 (D.D.C.
1985);see also Friends of Falun Gong v. Pacific Cultural Enterprise, R88 F. Supp. 2d 273,
282 (E.D.N.Y. 2003)aff'd, 109 Fed. App’x 442 (2d Cir. 200pramson v. PatakR78 F.3d
93 (2d Cir. 2002)Fulani v. New York Times G&60 A.D.2d 215, 2186 (I Dep’t 1999). By
themselves, the article’s references to “Marsh” ‘atelemployees” (numbering in the
thousands) certainly are not “ahd concerning” Gilman.

As with the first challenged statement, Gilnmagues that the articlejgeceding
referenceso the two dismissed casssfficientlytie him to the seconstatement:

The editorial notes that two of the cases against employdés of
company were dismissed after the defendants had been convicted.
The judge found that certain evidence that should have been turned
over to the defense was not. (The cases were tried after my tenure
as attorney general.)Unfortunately for the credibiity of the
Journal, the editorial fails to note . . that[2] Marsh’s behavior

was a blatant abuse of law and market power: prfoeng, bid-
rigging, and kickbacks all designed to harm their customers and

the market while Marsh and its employees pockktee increased
fees and kickbacks.

Again, howeverthe challenged statement is measonablyunderstood as being abdeiiman

If anything, the preceding sentences—by acknowledging that the charges against Gilman were
dismissed—tend to weakerany infeence that the subsequent statement®mpasse@ilman in
referring tothe behavior ofMarsh” and “its employee% But in any event, the only reasonable

understanding of the challenged statement is thataof snd concerningWhat it clearlyrefers
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to: Marshandits employees-referents tha#re far too large and generalized to se&w@roxies
for Gilman under the law of defamation, as bounded by the First Amendment.

Gilman argueslternativelythat the challenged statement refers, at most, to the former
Marsh employees whoate “subject to prosecution”—a group numbering 20 individuals.*

Gilman correctly points out that some courts have allowed defamation claims ¢éegrkere a
publication referred generally to a group numbering 25 people or f&veer,. e.gNeiman
Marcus v. Lait 13 F.R.D. 311, 313, 316 (S.D.N.Y. 195But see Lines v. Cablevision Sys.
Corp. 2005 WL 2305010 (E.D.N.Y. Sept. 21, 2005) (press rels@asmgthat 14 employees
were dismissed for misconduct was not “of and concerning” unnamed employee).

This argument is unavailing because it is not supported by the language of tige passa
itself. As noted, the challenged statement refers broadly to “Marsh” and “iteyerag,” not to
the subset of employees who were subject to proseculiomlaw does ot permita defamation
plaintiff to imposesuch an extraneous gloss on the challenged language to artificially miagrow
scope of its subject. As the Second Department has explained, “the group to whilelyduttya
defamatory comment refers must bdased by the standards set forth or implied in the
comment. . .. Imputation to the plaintiff will be evaluated in relation to the groupiasaibly
the comment and not by the plaintiff's relationship to a smaller subset of the growgrldef
Brady v.Ottoway Newspapers, Ine45 N.Y.S.2d 786, 793 (2d Dep’'t 198acord Diaz v.

NBC Universal, InG.337 Fed. App’x 94, 95 (2d Cir. 2009).

To be surean allegedly defamatory séament is to be read in context, not in a vacuum,

and the plaintiff need nde named explicitly or targeted with mathematical precision to have a

potential claim. Indeed, the very notion of allowingnamberof a group to sue for defamation

* Eight employees of Marsh, including Gilman, were indicted. ORthether individuals who pleaded guilty, 12
were Marsh employees. (Halter Decl. Exs. 1 & 2.)
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on the basis of an allegedly defamatory statement abogtdhp presupposes sonaegres of
extraneouknowledge about the matter on the part of the reader. Here, ho@dusan’s effort
to restrictthe group referred toy the challenged statement to a convenient size is inadequately
tethered to the statement’s language and presupposesfiarally detailed understanding die
background facts on the part of the reader.
Because the challenged statements cannot reasonatinsteued as “of and
concerning” the plaintiff as a matter of laldefendants are entitled to judgment dismigsin
Plaintiff's defamation clainf.
B.
Defendants Spitzer and Slate have asserted a counterclaim against Gilmanemwnder N

York’s anti-SLAPP statute, which provides:

A defendant in an actioninvolving public petition and

participation . . . may maintain a[] . . counterclaim to recover

damages, including costs and attorney’s fees, from any person who

commenced or continued such action; provided that:

(@) costs and attorney’'s fees may be recovered upon a

demonstration that the action involving public petiti@amd

participation was commenced or continued without a substantial

basis in fact and law and could not be supported by a substantial

argument for the extension, modification or reversal of existing

law . . ..
N.Y. Civ. Rts. Law § 70-éemphasis addedDespite its seemingly broad language, New York’s
antrSLAPP law “is available only in relatively rare circumstare@®tably rare as to press
defendants.”Sack on Defamatio@ 16:2.3 (footnote omitted)That is because the crucial phrase

“action involving public petition and participation” is expressly defined narrowly:

An “action involving public petition and participation” is an action,
claim, cross claim or counterclaim for damages that is brought by a

® Because Plaintiff'slefamation claim fails as a matter of law, it is unnecessary to address &g miternative
argument that the second challenged statement is privileged as a faireareptrt of a judicial proceeding.
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public applicant or permitteeand is materially related to any

efforts of the defendant to report on, comment on, rule on,

challenge or oppose such application or permission.
N.Y. Civ. Rts. Law § 76(1)(a) (emphasis added). The phrase “public applicant or permittee,”
in turn, is defined as

any personwho has applied for or obtained a permit, zoning

change, lease, license, certificate or other entitlement for use or

permission to act from any government body, or any person with

an interest, connection or affiliation with such person that is

materially related to such application or permission.
N.Y. Civ. Rts. Law § 76(1)().

Thus, in order for aantFSLAPP claim to existinder New York law “1) there must be
a public application or petition, 2) the public applicant or permittee of that applicatisifile a
lawsuit against a perségthat] is ‘materially related to any efforts of the defendant to report on,
comment on, rule on, challenge or oppose such application or permission,” and 3) the lawsuit
must be, at a minimum, substantially without méri€handok v. Klessjg48 F. Supp. 2d 449,
460 (N.D.N.Y. 2009)aff'd, 632 F.3d 803 (2d Cir. 2011). “Uniformly, the New York courts
have found that the persons properly alleged to be public applicants within the nofahang
antrSLAPP statute were pons whose proposed actions required government permission.” 632
F.3d at 819. Moreover, “[a] narrow construction of the &wAPP law requires that a SLAPP
suit defendant must directly challenge an application or permission in order tesbstatdus
of action.” Guerrero v. Carva779 N.Y.S.2d 12, 21 (1st Dep’'t 2004).
Defendants contend that Gilman is a “public applicant or permittee” undeatute st

because he “has applied for or obtained a . . . license . . . from [a] government badyéhy

an insurance license issued by the New York Department of Insur#risaundisputed that

Gilman has been licensed by the Insurabdepartment since 197@espite Herculeaafforts,

13



however, Defendants cannot plausibly allege that Gilman’s lawsuntagfially related to any
efforts’ on the part ofSpitzer or Slate tocomment on . . . or oppds8ilman’s insurance
license Indeedthere isobvious tension betweddefendantsposition that Spitzer’s article was
commenting on or opposing Gilman’s ingnce licensureon the one hand, and their position
that the article was not “of and concerning” Gilman, on the other.

It is true, as Defendants point out, that it is Gilman’s lawsuit, not Spitzer'teathat
must “materially relate” to efforts to cament on or oppose Gilman’s licensure. But at bottom,
there musactually be“efforts” on the part of Spitzer or Slate to comment on or oppose
Gilman’s licensure Defendants emphasitieat some cases applying the New York statute have
declined to require strict nexus betweedhe publication (or other efforts to comment or oppose
and the permit or license being commented lorfact,the New York courts appear to have
taken differing approaches on this issue, and the New York Court of Appeals hadgmat of
clear guidance on.it

What is clear, howeveis that holding the antsLAPP statute applicable her®uld
require a stretch of its language beyond that of prior decisions—and beyond a reasonabl
construction of the law. Defendants cannot plausabgge that Spitzer’s article, or the
underlying prosecutions themselves, were substantially—or even remotely—aboutGilman’s
insurance licensure. Rather, the prosecutions, and the article defendintatigeted alleged
violations of law at a companyahhappened to be in the insurance business. The fact that many
of the company’s employegscluding Gilmanhad insurance licensess incidental to
Spitzer’s efforts.It simply cannot be said that Spitzer’s efforts were “commenting on” or
“opposing” Glman’s licensure, or, derivatively, that Gilman’s defamation lawsuit was

“materially related” to any efforts to comment on or oppose Gilman’s licens
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Even the decisions allowing a broad construction of the anti-SLAPP law have involved
circumstancef§itting far more comfortably within the statutory language than those presented
here. For exampléy Egiazaryan v. ZalmayeWo. 11 Civ. 2670, 2011 WL 6097136 (S.D.N.Y.
Dec. 7, 2011), a Russian businessman who had moved to the United States filed a defamation
action based on a series of publications which, among other texpitly called on federal
agencies to deny him asylunthe defendant filed a counterclaim under New York’s anti-
SLAPP statute. Concluding that “a petition for asylumis an gplication for ‘permission to
act” under the statute, the court held that the defamation lawsuit could be corstrue
“materially related to . . . [the defendant’s] alleged efforts to ‘comment.arghallenge or
oppose’ any asylum application by [thiaintiff].” Id. at*12.

Similarly, in Duane Reade, Inc. v. ClarR Misc 3d 1007(A), 784 N.Y.S.2d 920, 2004
WL 690191 (N.Y. Sup. Ct. N.Y. Cty. 2004he courtconsidered commentary relating to a
building permit application. In that case, an individual had authoredartisement objecting
to a lighted drugstore sign, claiming that it would harm the neighborh&ibel the drugstore
sued the author for defamation, the author counter-sued under the anti-SLAPP law. The court
allowed the author’'s an8LAPP suit to proceed because the advertisement was “reasonably
targeted to make [the New York City Department of Buildings] aware of his mendaring the
time it was reviewing permission for the sign.” 2004 WL 690191, at *7.

In contrast to these sas,Spitzer's commentary cannot plausibly be deemed related to
Gilman’s insurance licensure, or to any other application for a governmamgeior permission.
Accordingly, the antSLAPP statute is inapplicable here dwfendants’ counterclaimust be

dismissed.
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II. Conclusion

For the foregoing reasons, Defendants’ motion for judgment on the pleadings on
Plaintiff's claim (Dkt. No. 16) is GRANTED; and Plaintiff’'s motion to dismiss Delmis
counterclaim (Dkt. No. 19) is GRANTED.

The Clerk of Cart is directed to close this case.

SO ORDERED.

Dated: New York, New York
October 12012

Wl —

J.PAUL OETKEN
United States District Judge
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