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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

 ---------------------------------- X 
MICHAEL SCHLUSSEL, : 
 : 
 Petitioner , :   No. 11 Civ. 5860 (JFK) 
 : No. 08 Cr. 694 (JFK) 
 :  
 -against- :      MEMORANDUM OPINION  
  :      & ORDER 
 :  
UNITED STATES OF AMERICA, :       
 : 
 Respondent . : 

 ---------------------------------- X 
 

JOHN F. KEENAN, United States District Judge: 

Petitioner Michael Schlussel (“Petitioner” or “Schlussel”) 

moves pursuant to Rule 4(a)(6) of the Federal Rules of Appellate 

Procedure to reopen the time to file an appeal of this Court’s 

Opinion and Order, entered on October 18, 2012, denying his pro 

se  § 2255 petition (the “Order”).  He also seeks a Certificate 

of Appealability (“COA”) from this Court.  For the reasons that 

follow, Petitioner’s motion to reopen the time to appeal is 

granted, and his request for a COA is denied. 

The October 18, 2012 Order denied Schlussel a COA because 

the Court determined that he had made no substantial showing of 

a denial of a constitutional right, as is required by 28 U.S.C. 

§ 2253. See  Schlussel v. United States , No. 11 Civ. 5860, 2012 

WL 5005666, at *5 (S.D.N.Y. Oct. 28, 2012).  Under Rule 

4(a)(1)(B) of the Federal Rules of Appellate Procedure, 
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The early years of this decade saw a boom in home financing which was fueled, among 

other things, by low interest rates and lax credit conditions.  New lending instruments, such as 

subprime mortgages (high credit risk loans) and Alt-A mortgages (low-documentation loans) 

kept the boom going.  Borrowers played a role too; they took on unmanageable risks on the 

assumption that the market would continue to rise and that refinancing options would always be 

available in the future.  Lending discipline was lacking in the system.  Mortgage originators did 

not hold these high-risk mortgage loans.  Rather than carry the rising risk on their books, the 

originators sold their loans into the secondary mortgage market, often as securitized packages 

known as mortgage-backed securities (“MBSs”).  MBS markets grew almost exponentially. 

But then the housing bubble burst.  In 2006, the demand for housing dropped abruptly 

and home prices began to fall.  In light of the changing housing market, banks modified their 

lending practices and became unwilling to refinance home mortgages without refinancing. 

                                                 
1 Unless otherwise indicated, all references cited as “(¶ _)” or to the “Complaint” are to the Amended Complaint, 
dated June 22, 2009. For purposes of this Motion, all allegations in the Amended Complaint are taken as true. 
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Schlussel had sixty days from the entry of the Order to appeal 

to the Second Circuit for a COA.  This period elapsed on 

December 17, 2012.  In his motion to reopen the time to file an 

appeal, Schlussel states that he did not receive a copy of the 

Order, or notice thereof, and did not see the Order until the 

week ending January 18, 2013. (Mot. at 2.)  

Rule 4(a)(6) of the Federal Rules of Appellate Procedure 

permits a district to reopen the time to file an appeal for a 

period of 14 days, but only if three conditions are satisfied.  

First, the court must find that “the moving party did not 

receive notice under Federal Rule of Civil Procedure 77(d) of 

the entry of the judgment or order sought to be appealed within 

21 days after entry.” Fed. R. App. P. 4(a)(6)(A).  Rule 77(d), 

in turn, directs the clerk of court to serve notice of the order 

on all parties and to record such notice on the docket sheet. 

See Fed. R. Civ. P. 77(d)(1).  Second, the motion to reopen 

“must be filed within 180 days after the judgment or order is 

entered or within 14 days after the moving party receives notice 

under Federal Rule of Civil Procedure 77(d) of the entry, 

whichever is earlier.” Fed. R. App. P. 4(a)(6)(B).  Finally, the 

court must find that “no party would be prejudiced.” Fed. R. 

App. P. 4(a)(6)(C). 

All three conditions appear to be met in this case.  First, 

Petitioner represents that he never received notice of the Order 
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under Rule 77(d), and there is no record of such service on the 

docket. 1

Nevertheless, a certificate of appealability “is required 

to appeal from a final order in a habeas corpus proceeding.”  

Thaler v. United States , 706 F. Supp. 2d 361, 378–79 (S.D.N.Y. 

2009); accord  28 U.S.C. § 2253(c)(1)(B) (“Unless a circuit 

justice or judge issues a certificate of appealability, an 

appeal may not be taken to the court of appeals from . . . the 

final order in a proceeding under section 2255.”); Matthews v. 

United States , 682 F.3d 180, 185 (2d Cir. 2012).  The COA may 

issue “only if the applicant has made a substantial showing of 

the denial of a constitutional right.” § 2253(c).  This Court 

previously concluded that Schlussel made no such showing, and 

  Second, his motion to reopen is dated January 25, 2013 

— within 180 days of the Order.  Finally, it is apparent to the 

Court that the Government will not be prejudiced if Petitioner 

is permitted to appeal the Order.  Accordingly, Schlussel’s 

motion to file an appeal is granted.  Pursuant to Rule 4(a)(6), 

Schlussel has 14 days from the date this order is entered to 

file his appeal. 

                                            
1 Although my chambers mailed Petitioner a copy of the Order on or 
about October 18, 2012,  Rule 4(a)(6) specifically requires notice 
under Federal Rule of Civil Procedure 77(d)  — that is, notice by the 
clerk of court or a party pursuant to Rule 5(b).  There is no record 
that Schlussel receive d such notice, and thus he meets the requirement 
of Rule 4(a)(6)(A).  Similarly, the alternative deadline in Rule 
4(a)(6)(B), stating that the motion to reopen must be filed “within 14 
days after the moving party receives notice under Federal Rule of 
Civil Procedure 77(d) of the ent ry ,” is inapplicable to Schlussel.  



his latest motion does nothing to alter that conclusion. See 

Schlussel, 2012 WL 5005666, at *5. Accordingly, no COA will 

issue. 

To summarize, schlussel's motion to reopen his time to file 

a not of appeal is granted, and he has fourteen days 

following the entry of the instant order to seek a certificate 

of appealability from the Second rcuit. Pursuant to Rule 77 

of the Federal Rules of Civil Procedure, the clerk of court is 

directed to serve notice of the entry of this order on 

Pet ioner, and to record the notice on the docket. Petitioner 

is to be served at the following address: Michael Schlussel, 

Reg. No. 60881 054, Devens Federal Center, P.O. Box #879, Ayer, 

MA 01432-0879. 

SO ORDERED. 

Dated:  New York, New York 
February 7 ' 2013 

ｊ］  Ｚｦ＼ｾ＠ John F. Keenan 
United States District Judge 
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