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Pursuant to Rule 56.1 of the Local Rulesh&f United States District Courts for the
Southern and Eastern Districts of New Yorle tefendants in the above captioned action (the
“Libraries”) respectfully submit, in connectiavith their motion for summary judgment on fair
use and lack of infringement under Section 10&hefCopyright Act, the following statement of
material facts as to which theseno genuine issue to be tried.

The Core Functions ofAcademic Libraries

1. Academic libraries buy works for acadenaied scholarly pursuits. (June 28, 2012
Declaration of John Wilkif“Wilkin Decl.”) { 11.)

2. Academic libraries curate, maintain, goméserve works itheir collections.Id.)

3. Academic libraries help bolars and students identify works pertinent to their
pursuits. (d.)

4. Academic libraries make works within their collections available and accessible
consistent with applicable law.d()

5. The Libraries are non-profidecational institutionsld. 11 8, 55, Ex. B.)

Acquisition of Works by the Libraries

6. Academic libraries acquire works tatiséy anticipated future demand by their
patrons. d. 11 13, 17-19, 21.)

7. When there is increased demand for aipaler work, academic libraries will try
to purchase additionabpies of that work.I¢l. § 13.)

8. Each year the Libraries spend tens millions of dollars acquiring new whitk§. (

14.)
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9. Most works go out of print &r the initial print run andnce that print run is sold
out, it can be difficult if not impssible for libraries to obtairdditional copies of the workld.
11 20-21.)

Deterioration of Works in the Libraries’ Collections

10. Books, in their physical forprare inherently subject ttamage, deterioration and
loss. (d. 1 22.)

11. Books published between 1850 and 1990 arecoéarly at risk of damage,
deterioration and loss because books publishedgithis time period were generally published
on paper with high acid contentd()

12.  Paper with high acid content degradestare quickly than paper with low acid
content because the fibers thamprise paper degrade when acid meets the moisture in the air.
(Id. 123.)

13.  As of 2004, the University of Michigan lary (the “UM Libray”) estimated that
about half of its collection—approximatedy5 million books—was printed on paper with high
acid contenti.e. on paper that is particularly vulnerable to deterioration and, ultimately, lldss. (
125)

14.  The process of searching the vast coiters of academic libraries such as the
UM Library can take so long that by the time fibrary identifies the most imperiled books
from the millions potentially at risk, it is too late and the books is Ity (26.)

15.  Gradual disintegration is ntite only threat to books in the academic libraries.

Loss from theft, vandalism, fire, anads presents an ever-looming threlat. {{ 30-31.)
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16.  Just last week the library at the idersity of Wisconsin Superior (“UW
Superior”) suffered a catastrophic loss of a parbbits collection as a result of flooding. (June
28, 2012 Declaration of Faith Hems (“Hensrud Decl.”) 11 6-20.)

17.  The flooding of the UW Superior libradestroyed approximately 25-30% of the
books in the library’s collection, and apgimately 70% of the periodicaldd( 1 17.)

In The Past It Has Been Diffcult and Sometimes Impossible
for Academic Libraries to Help Scholarsidentify Works of Potential Interest

18.  Academic libraries aid scholars in theidification of relevant works. (Wilkin
Decl. § 33.)

19. The immense collections housed by acaddiraries would be significantly
diminished without reliable and efficiesearch methodsd related technologyld.)

20.  Until relatively recently, most searches of a library’s collection relied on a
physical card catalogld. T 34; June 26, 2012 Declaration of Btanley N. Katz (“Katz Decl.”)
15)

21. Each card contained limited informatioancerning a particular work, including
its title, author, publication da and publisher and limited imfoation concerning the work’s
subject matter. (Wilkin Decl. 1 34; Katz Decl. 1 5.)

22.  Online catalogs emerged in the 1970’s $earches of such databases were still
limited to the work’s basic bildigraphic data, namely, author, titeibject. (Wilkin Decl. §{ 35—
36; see also Katz Decl. 1 8.)

23. A work that contained information of ggt importance to asearcher would not
be discoverable by that reseachinless the work’s title, bject headings, or other limited
bibliographic data happened to contain darkey words or other evidently pertinent

information. (Wilkin Decl. § 36-37.)
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Digitization of Works With the Libraries’ Collections

24. Inthe late 1980’s academic librariecklas the UM Library began converting
works at risk of damage, deterabion and loss to digital formatd( I 39.)

25.  Academic libraries began digitizing at riglorks in order te@nsure that they
would be available for future sclaoly pursuits even in the event that the work in physical form
was lost and the libraries could not fiadeplacement copy at a fair pricel. (f 41.)

26. Academic libraries such as the UM Libydound that given the enormous size of
their collections they could not digitize anldereby, preserve deteriorating works quickly
enough. id.  42.)

27.  During this time period academic librariest irreplaceable volumes which, as a
result, have vanished from the academic and cultural landstdpe. (

Google’s Involvement in the Libraries’ Digitization Efforts

28.  Prior to Google Inc.’s (“Google”) involraeent in the UM Library’s digitization
efforts, at its then rate o€anning, it would have taken the Ulibrary more than 1,000 years to
digitize the UM Library’s tlien over 7 million volumesld. § 44.)

29. In 2002, the UM Library began speakiwith Google about its interest in
digitizing the UM Library’s entire librargollections in less than a decadé. { 45.)

30. Inlate 2004, the Universitgf Michigan entered intan agreement with Google
under which Google would convertridaopy books from the UM Library collections to a digital
format and provide digital copies of tlosooks to the University of Michigand( T 46, Ex. A.)

31. Inreturn for giving Google access to boakshe UM Libray collection, Google

was required to give the UMbrary a digital copy of the works digitized by Googli. ( 47.)
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32.  The University of Michigan bargained ftiris right because it was important to it
that it had the right to control its own usesl satisfy its primary missions of providing
specialized services to the blindather persons with disabilitiedd()

33. Ifthe Libraries digitized oyl select portions of theaollections tley would not
have achieved their goals of providing a coamensive search toaipr would they have
accomplished their goals of providing equal asd® students with print disabilities or
preserving all imperiled worksld. 1 48-51.)

34.  While the University of Michigan’s librgrwas the first academic library to work
with Google in connection with what wallbecome the “Google Book Project,” Google
ultimately partnered with each of the Libraries as well as such universities as Harvard
University, Stanford University, Oxford Univetgj Columbia University, Princeton University,
the University of Virginia, and the Univaty of Texas at Austin, among othergl. ( 52.)

35. The benefits to society—in presemgibooks, making them accessible to people
with print disabilities, and enabling peoplefitad them—increased ghificantly with each
institution that digitizedooks from its collectionsld.)

The Formation of HathiTrust

36. In 2008, the University of Michigan formed HathiTrust, named for the Hindi
word for elephant, “hathi,” evoking the qualitiesmemory, wisdom, anstrength symbolized
by elephants.I¢.  53.)

37. HathiTrust was formed because the Limarconcluded that by working together
and pooling resources they could better s¢heir common goals of collecting, organizing,
securing, preserving and, consistent with alle law, sharing the record of human

knowledge. [d. 1 54.)
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38.  Pursuant to the HathiTrust missionytapating members combined their
digitized collections in order to provide maecure, long-term storage for the works, more
comprehensive research and discovery toolgroned access to works in the public domain and
improved access to works for students tawilty with prirt disabilities. (d. 1 55.)

39.  The University of Michigan and Haffrusts’s purposes are non-profit,
educational purposedd( 11 8, 55, Ex. B.)

40. The Libraries’ digitizatio efforts do not diminish their acquisitions of in-
copyright material (digal or otherwise).I@. 11 16, 69.)

The Composition of the HathiTrust Digital Library (“HDL")

41.  The combined corpus of the HDL now totals more than 10 million wadksY (
57.)

42. At least 30% of the corpususists of material that @early within the public
domain. (d. 1 62.)

43.  Works published between 1923 and 1963 rexnt¢he public domain unless they
were renewed, and according to a 1960 Copyjfite study only 7% of books were renewed.
(See Staff of S. Comm. on the Judiciary (Bard&inger), 86th Cong., Rewal of Copyright 31,
at 220 (Comm. Print 1960).)

44.  The vast majority of works in the HDL qaus are now out of print (and, in fact,
for older works within the collen, have been out of printfdecades). (Wilkin Decl. | 66ee
also Mem. of Law in Supp. of PIs.” MoEor Prelim. Settlement Approval at Zihe Authors
Guild, Inc. v. Google Inc., No. 05-cv-8136 (S.D.N.Y. Oct. 28, 2008) (The Authors Guild
confirms that “[a]pproximately 75% of the BooksUnited States librags are out-of-print and

have ceased earning any incomalbtor their Rightsholders”).)
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45.  Less than 9% of the HDL corpus consists of prose fiction, poetry and drama.
(Wilkin Decl. § 67.)

46.  Approximately 90% of the HDL corpu®asists of factual works such as books
and journals in many disciplines of the alsmanities, social sarees and sciencesd()

47.  The security employed with respectth® HDL meets, and in many ways
exceeds, the specifications developed by thegsart the Google Books proposed settlement.
(1d. 193.)

The Limited Uses of the Works within the HDL

48. The Libraries permit only tlee categories of uses of tke within the HDL that
are presumed to be in-copyrigfit) full text search; (2) presetion; and (3) access for people
with certified print disabilities.I¢. 1 68.)

49.  Through the Internet, users of the Hath&trwebsite may search for a particular
term across all works within the HDUd()

50. For those works that are not in thabfic domain or for which the copyright
holder has not expressly authorized use, thecheresults indicate only the page numbers on
which a particular term is found within a padiiar book or periodicahnd the number of times
that term appears on each page.) (

51. Unlike Google’s service, the search results do not show portions of text in
“snippet” format. [d.)

52.  When searching in-copyright material nat time does the user have digital access
to any of the actual written content within swebrks (unless he/she is afforded access as a

certified print disabled user).d)
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53. The HDL is not a substitute, in any respédact the Librariesacquisitions of in-
copyright material and does rditninish the Libraries’ purchas of in-copyright works.d. 19
16, 69).

54. The HDL represents protection againstphespect of damage, deterioration and
loss in circumstances where the Libraries caobtain a replacement copy at a fair pritd. ||
68.)

55.  For decades, the Libraries have convewedks in their collection to alternative
formats for the blind and other persons who hdigabilities that prevent them from accessing
printed materials.l¢.)

56. Digitization has significantly improvetthe quality of access for print-disabled
readers.Id.)

57.  Through digitization, an authorized patrwith a print disability can have
immediate access to a work in a format tteat be made accessible through a variety of
technologies, including software thadrslates the text into spoken words. [ 105.)

58. The HDL was designed specifically to enalitbearies to make their collections
accessible in digital format to print-disabled readéds) (

59. The HDL has a positive effect on puading of in-copyright works because
scholars, students, and other patrons are fikalg to discover, purcase and use works that
they can locate through digital seardil. {| 70-74; June 29, 2012 Declaration of Dr. Joel
Waldfogel (“Waldfogel Decl.”) 11 7, 48-50une 26, 2012 Declaration of Margaret Leary

(“Leary Decl.”)  15.)
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The Immense Public Benefits of the HDL

60. The HDL offers immense public benefit. (Wilkin Decl. {1 75-77, 83-86, 100—
102, 106); (Katz Decl. 11 9-1 ) eary Decl. 11 9-14.)

61. One of the primary goals of HathiTruss always been to enable people who
have print disabilities to access the wealtimédrmation within library collections. (Wilkin
Decl. 1 100.)

62. For centuries, libraries have been inasilgle to people whbave a broad range
of disabilities because librappllections have not been aladile in accessible formatsd(
101.)

63. The HDL was constructed with the ebfive of making the world’s first
accessible research librarid.(f 100.)

64. To obtain access to digital versionsmicopyright works in the HDL, a student,
faculty member, or staff member at the Uniugref Michigan with a print disability must
obtain certification from a qualdéd expert who in turn infons the UM Library that the
individual has a certified print disability for which digital access isasonable accommodation.
(Id. § 105.) The University of Miggan explains the digital Ifary to the patron, describes
appropriate uses of the service (including wagsiabout copyright infringement), and enables
the patron to get secure diditeccess to the HDL corpugd()

65.  With digital access, a print-disabledtfman can perceive the works within the
HDL using adaptive technologies such as softilaaétranslates the text into spoken words.
(1d.)

66. The HDL makes it possible for students watirtified print disabilities to achieve

their full academic andcholarly potential.l¢l. § 106.)

10
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67. Full-text searching such as the sedtafctionality offered through the HDL
constitutes the most significant advance lmdry search technologmnce the 1960s. (Wilkin
Decl. § 75see also Katz Decl. 1 9.)

68.  Rather than combing through electrooataloging recordand attempting to
discern which works in the collection may barderest, scholars can access the HDL website
and search the actual text of over 10 million books and journals. (Wilkin Decls§e#so
Katz Decl. 11 9-10.)

69. The HDL has made it possible for universstudents, faculty, and staff, as well
as the general public, to search the combingiadiicollections conthuted by the HathiTrust
members. (Wilkin Decl. { 77.)

70.  The search results display bibliognapinformation—incuiding title, author,
publisher, and publication date—for books camtay the search term, as well as the page
numbers on which the term is found and the nurobémes the term appears on each page,
giving some clues as to how useful the book mightloe.Katz Decl. 1L0-11; Leary Decl. 1
9-11.)

71.  Without the ability to search the entidl text of in-copyright materials, the
content within these resources—ehistinct from basic biblioggzhic information describing that
text—is invisible, or nearly so, to the majordfresearchers. (WilkiDecl. I 82; Katz Decl. 1
11-17; Leary Decl. 11 9-13.)

72. The HDL empowers scholars to perform typésesearch on a scale that simply
could not be performed before the HathiTrustdii®s digitized their collections. (Wilkin Decl. |

84;see also June 26, 2012 Declaration of Dr. Neil Streiber (“Smalheiser Decl.”) 11 27-29.)

11
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73.  For example, a digital research metladled “text mining"—which has the goal
of finding patterns and connections from largeatlases of textual maial—is already proving
itself a powerful and important tool for schdly research. (Smalheiser Decl. | 3-6.)

74. The HDL offers the promise to yostbreakthrough research discoveries—
including lifesaving scientific discoveries—thamply would not be possible if the HDL corpus
and HathiTrust services ceased to existlKdMVDecl. § 77; Smalheiser Decl. {{ 25-29.)

75. The HDL helps to ensure the preservatof the published record of human
knowledge through the creation of reliable and ssitde electronic representations of the works
within the corpus. (Wilkin Decl. § 86.)

The Orphan Works Project

76.  Orphan works are works which are presumed to be in-copyright and for which a
rights holder cannot be identifiedd( Y 108.)

77.  The University of Michigan developedoaoject that it calledhe “Orphan Works
Project” (the “OWP”). (d. { 109.)

78. The OWP contemplated two distinct phasesk. § 110.)

79. Inthe first phase of the OWP the geals to identify potential orphan works
through a diligent, reasonable process that elitamworks that are claimed by a putative rights
holder or that are othervéfound not to be orphansd))

80. Under the second phase of the projed,Wniversity of Michigan considered
making limited uses of works identified agpbans through the first phase of the project) (

81. The uses that the University of dhiigan contemplated making of works

identified as orphans were limited to allowiagcess to orphan works for the purpose of online

12

US2008 3631589



review, with the number of users permitted to view a given work limited at any one time to the
number of copies held by the UM Library. (Id. §111.)

82.  Readers would have been reminded, through watermarking and other explicit
notices, that the books are subject to copyright. (Id.)

83.  After completing its initial process to identify potential orphan works, the
University of Michigan concluded that there were flaws in its pilot process and that it needed to
remedy those flaws before moving ahead with the OWP. (/d. §{ 112-114.)

84.  The University of Michigan suspended the OWP process and never proceeded to
the second step of the project (i.e., it never proceeded to enable limited uses of putative orphan
works) although it continues to study ways to improve the orphan identification process. (/d. §
114.)

85.  Not a single patron has been given access to a work through the OWP and at
present, the University of Michigan does not know whether or how the OWP will continue. (Id.
116.)

86.  Not a single in-copyright work has been distributed, displayed, or performed to
the public as an orphan work. (Id.)
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