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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

THE AUTHORS GUILD, INC., et al.,
Plaintiffs, Case No. 1tv-6351(HB)

V.
HATHITRUST, et al.,

Defendants.

SUPPLEMENTAL DECLARATION OF J AMES FRUCHTERMAN
IN SUPPORT OF DEFENDANT INTERVENORS’ OPPOSITION TO PLAINTIFES’
MOTION FOR SUMMARY JUDGMENT

I, Jamed-ruchterman, do hereby declare that:
Opinion
1. Based upon my experience with the Bookshare® online library for people with print
disabilities, | believehat the risk of online piracy or unauthorized copying and distribution of
works made fully available to individuals with print disabilities through the HaibtTs
minimal.

Facts Relied Upon

2. One of Benetech’s primagrograms is Bookshare, an online librémgtprovides over
200,000people with print disabilities in the United States access to mord #1000 books and
150 periodicals that can be convertedrailke, large pint or synthetic speechOriginally
created by a community of volunteers, Bookshare is a subscrhmsed service operated by

Benetech.Bookshare has the capacity to create 2,000-306&3sible digital books per month.
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3. Bookshare’s collection includes a large quantity of bestsellers, many of whichdecom
availablejust hours after they are released to the public. Bookshare receives most new books
digital formés directly from publishers under permission agreements.

4. With the knowledge and consenttbésepublishers, Bookshaemploys a sevepoint
digital rights management plan (“DRM”) to protect its digital copies from illegal cgpyiihe
DRM is sometimes referred to as “social” DRM because its goal is to make ‘guiliaey’
socially unacceptable.

5. Under point 1 of the DRM, only blind and other persons with print disabilities (and
agencies, such as schools, serving such individuals) are permitted to downloachbtegyrig
books. These users must register with Bookshare ampdiyqupof of a qualifying disability
from anappropriate professional.

6. Point 2 of the DRM entails a contractual agreement between Bookshare amdgsits us
forbidding violations of copyright lawThe agreement warns users that any violation will result
in a loss of access to Bookshare and that other legal consequences mayAttomeys from
the publishing industryeviewed andveregiven the opportunity to suggest changeth&o
agreement.

7. Point 3 requires that all copyrigdd materials bear a noticdorming the user that the
copy is for that individual's use only. The notice also identifies the copyrigh¢ioand the date
of the original publication.

8. Pursuant to point 4, Bookshare encrypts a requested book for a given user, and the files

are delivered through secure/encrypted channels.



9. Once a Bookshare reader has received a bodkdecrypted it, howevat,is in a format
that permits copyingThis is intended primarily to permit use by assistive technology devices,
such as Braille notakers, but it is technically possible to redistribute copies to third parties.

10. Point 5 requiresll copyrighted material downloadéal befingerprinted as part of the
encryption process so that the identity of the authorized user is contained vwattectipted
material in a difficultto-find fashion. This way, if a user illegally redistributes material
downloaded from Bookshaend we have access to a copys possible to confirm both that the
materials came from Bookshare and whisler was resmsible.

11. Under point 6, all transactions, encryption codes, and fingerprints are stored in aedatabas
enabling Bookshare to track any abuse to the solsers are informed of the existence o§thi
database as part of Booksharptivacy program, and are informed of the limitations of the use
of this data (it will only be used to respond to abuse problems, and not for marketing or other
purposes).

12. Finally, point 7 calls for a security watch program tmainitors all transactionsd
automatically limits any user whose account downloads more than a fixdgbnaftitles in a
given month, typically 100 titles. In addition, Bookshare regularly searchesthtowillegal
copies of content originating from Bookshare user downloads and suspends the account of users
found to have been the source of such content. In addition, Bookshardagstesvn notices
to the websites hosting such content.

13. Generally, Bookshare identifiéswerthan ten instances of unauthorized distribution of
its digital books each year. This is a very low number considering the popularity of the

bestsellers in our collecticend the more than one million downloads in a typical year.



14, The individuals responsible for the few unauthorized copies typically are not scaso‘ned
internet pirates seeking to profit. Rather, they are individuals who have acted without
commercial intent and often by mistake.

15. On the spectrum of security measures employed by distributors of digital books,
Bookshare's security measures are less strong than most. Nevertheless, beeause of relatively low
levels of piracy and the barriers created by strong security measures, many in the publishing
industry are considering abandoning their more restrictive security measures in favor of security

models closer to our social DRM plan.
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