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Pursuant to LR 56.1(b), the Defendants i &vove captioned aeti (the “Libraries”)
respectfully submit the following responses toteaumbered paragraph in Plaintiffs’ Statement
of Undisputed Material Facts.

l. GOOGLE LIBRARY PROJECT ORIGINS

1. Marybeth Peters, formerly the RegisteiGupyrights of the United States, submitted
a statement to the Committee on thdidiary of the United States House of
Representatives at 111th CongressSkestsion on September 10, 2009 which
included the following:

“The Copyright Office has been follong the Google Library Project
since 2003 with great interest. Wesfilearned about it when Google
approached the Library of Congressgking to scan all of the
Library’s books. At thatime, we advised &lLibrary on the copyright
issues relevant to mass scannigaggd the Library offered Google the
more limited ability to scan bookkat are in the public domain. An
agreement did not come to frumidbecause Google could not accept
the terms.”

Statement of Marybeth Peters, The Regisf Copyrights, beforthe Committee on
the Judiciary, United States HouseR#&presentatives, 111th Congress 1st Session,
September 10, 200€ompetition and Commerce in Digital Books: The Proposed
Google Book Settlement, http://www.copyright.govdocs/regstat091009.html

RESPONSE: This statement is immaterial areleérant to the issues raised in Plaintiffs’
Motion for Summary Judgent, namely whether the Libraries’ uses of Plaintiffs’ works
constitute copyright infringement or are péted under Section 107 and/or Section 108 of the

Copyright Act. Subject to this responsiee Libraries admit this statement.

Wilkin Tr. 35:20 — 36:3, 43:18 —

25.

RESPONSE: This statement is immaterial arelerant to the issues raised in Plaintiffs’
Motion for Summary Judgent, namely whether the Libraries’ uses of Plaintiffs’ works
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constitute copyright infringement or are péted under Section 107 and/or Section 108 of the
Copyright Act. Subject to this response, anieglgdor purposes of this motion, the Libraries

admit this statement.

Wilkin Tr. 54:8-21;

see also Courant Tr. 38:14-39:5.

RESPONSE: Denie [

Wilkin Tr. 137:12-

138:18.

RESPONSE: Deny in part on the ground thatstatement is vague and ambiguous. Mr.

Wilkins testimon,
I (Wilkin Tr. 137:12 - 135:18.)



5. Wilkin “heard that Harvard publicly assertedithhey didn’t allowGoogle to digitize in-
copyright works.” Wilkin Tr. 119:12-14.

RESPONSE: This statement is immaterial areléwant to the issues raised in Plaintiffs’
Motion for Summary Judgent, namely whether the Libraries’ uses of Plaintiffs’ works
constitute copyright infringement or are péted under Section 107 and/or Section 108 of the
Copyright Act. Subject to this response, aniélgdor purposes of this motion, the Libraries
admit this statement in part, admitting that MrlRiv testified that he has “heard that Harvard
publicly asserted that theydti't allow Google to digitize wtopyright works” (Wilkin Tr.

119:12 — 14), but denying that Mr. Wilkin hasyaknowledge regarding whether Harvard did nor

did not allow Google to digjze in-copyright works.I¢l.)

6. On December 14, 2004, Google issued a predsase announcing “that it was working
with the libraries of Harvard, Stanford, theitkrsity of Michiganand the University of
Oxford as well as The New York Public Library to digitally scan from their collections so
that users worldwide can search then®imogle.” Wilkin Tr. 33:24-34:16, JW2.
RESPONSE: Denied in part, on the grotimat Paragraph 6 misquotes the December 14,
2004 press release that Plaintiffs’ counsel nloaded from the Google website, which the
Libraries admit states “Google Inc. (NASDAQOOG) today announced that it is working with
the libraries of Harvard, Stanfhyrthe University of Michigan,rad the University of Oxford as

well as The New York Public Lilary to digitally scan books frotheir collections so that users

worldwide can search them in Goedl(Rosenthal Dcl., Ex. 96 at 2.)

7. James Hilton, who at one time held the posibf UM’s Associate Provost for Academic
Information and Instructional Technology Affajitold Wilkin that he had been warned
by Dale Flecker, who at one time held theipos of Associate Diretor for Planning and
Systems at the Harvard University LibraryattyM had not “done much deep thinking
on copyright issues” in connection with UMlecision to allow Google to digitize in-
copyright works. Wilkin Tr. 122:7-124:15.
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RESPONSE: This statement is immaterial anelewant to the issues raised in Plaintiffs
Motion for Summary Judgent, namely whether the Libraries’ uses of Plaintiffs’ works
constitute copyright infringement or are péted under Section 107 and/or Section 108 of the
Copyright Act. Further, the Libraries deny teistement in part, on the ground that use of the
word “warned” mischaracterizes Mr. Wilkintestimony. Mr. Wilkin tesfied that James Hilton
told him that Dale Flecker “had said” thaetbniversity of Michigan (“UM”) “hadn’t done
much deep thinking on copyright issues.”ilfW Tr. at 123:12 — 124:16.) In addition, Mr.
Wilkin did not testify about th context of the secondhand statement he was told about by Mr.
Hilton, and the transcript does matpport Plaintiffs’ charactetion that the statement was
made “in connection with UM’s decision to allow Google to digitizeopyright works.” (d.
122:7 — 124:15.)

8. Microsoft funded a mass digitizan project at several univaty libraries that intended

to scan only public domain books. Christen Tr. 24:9-17; Hite Tr. 50:24-52:16;
Farley Tr. 11:16-14:14.

RESPONSE: This statement is immaterial arelewvant to the issues raised in Plaintiffs’
Motion for Summary Judgent, namely whether the Libraries’ uses of Plaintiffs’ works
constitute copyright infringement or are péted under Section 107 and/or Section 108 of the
Copyright Act. Further, the Libraries deny teistement in part, on the ground that the meaning
of “mass digitization project” isot clear and is not a phrassed in the portions of the

deposition transcripts to which Ridffs cite. In addition, the use é$everal university libraries”

is unclear in that the citedsgmony discusses multiple librasievithin two universities (the

University of California and Cornell Universjtynot libraries of “sveral” universities.See

April 11, 2012 Deposition of Heather Christenson, Rosenthal Decl., Ex. 5 (“Christenson Tr.”)



24:9-17; April 18, 2012 Deposition of Peter HirtRgsenthal Decl., Ex. 8 (“Hirtle Tr.”) 50:24-
52:16; April 12, 2012 Deposition of Laine Farl®gsenthal Decl., Ex. 7 (“Farley Tr.”) 11:16-

14:14.)

I GOOGLE BOOK SEARCH PROJECT

Clancy Tr. 17:5-11.

RESPONSE: The Libraries admit the statement with the clarificatio_

10.

Clancy Tr. 20:24-21:5.

RESPONSE: Solely for purposes of this motion, the Libraries admit this statement in

part, admitting tn/
I b cening

11. —
Clancy Tr. 17:12-18:6.

RESPONSE: Solely for purposes of thistiow, the Libraries admit this statement.

12.




RESPONSE: The Libraries admit the statement with the clarificatio_

1. GOOGLE COOPERATIVE AGREEMENTS

13.

Answer
1 34; UM ROG No. 3(k); Rosenthal Dedtx. 80 (UM-Google Cooperative Agreement).

RESPONSE: Denied in pa8olely for purposes of this rtion, the Libraries admit that

The Libraries deny thjjjjjj

14.

Answer § 35; Christenson .139:19-40:4; Rosenthal Decl., Ex. 82 (UC-
Google Cooperative Agreement).

RESPONSE: Solely for purposes of this mfithe Libraries admit th]|||| Gz




15.

Answer J 36; Rosenthal

Decl., Ex. 85 (UW-Google Cooperative Agreement).

RESPONSE: Denied in paBolely for purposes of this rtion, the Libraries admit that

(Answer 1 36; Rosenthal Decl., Ex. 85.) Tiieraries deny thjj GG

(d.

16.

Answer § 37; Rosenthal Decl., BB8 (CIC-Google Cooperative Agreement).

RESPONSE: Solely for purposes of thistimo, the Libraries admit th ||l

I (Answer 1 36; Rosenthal Decl., Ex. 85.)
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38; Rosenthal Decl., Ex. 84 (Cornell-Google Caapee Agreement) at § 3; Hirtle Tr.
71:2-6.

RESPONSE: Solely for purposes of this mfithe Libraries admit th|j||| |Gz
I (A nsvert 38; Rosenthal Decl., Ex. 84.)

V. SCOPE OF PROJECT
18. In 2004, Google announced that it planned toteraa online database of all the world’s
books, beginning with agreements with majaiversities in the United States. Rosenthal

Decl., Ex. 96 (Clancy Exhibit No. 3).

RESPONSE: Denied. As an initial mattére document marked as Exhibit No. “3”
during the deposition of Daniel Clancy amé 1, 2012 is Exhibit 99 to the Rosenthal
Declaration, not Exhibit 96. THabraries admit that Mr. Clary’s testimony in Exhibit 99
includes the following statement: “In 2004, Googimaunced that it planndd create an online
database of all of the worldloks, beginning with agreememtih major university research
libraries in the United States.” (RosentBacl., Ex. 99 { 3.) The braries deny that Mr.

Clancy’s statement is an exact descoiptof Google’s December 14, 2004 announcement,
included as Exhibit 96 to the Rosenthal Declaratand which actually describes the program as

one “to digitize the collections of these amazingdiltes,” referring to the libraries of Harvard,

Stanford, the University of Michigan, and theitrsity of Oxford, and The New York Public

Library. (Rosenthal Decl, Ex. 96 2t [



(Clancy Tr. 110:23 — 111:23))

19.
lancy Tr.
54:10-20.
RESPONSE: Denied in padn the ground that the depositiohDaniel Clancy in this

case was taken on June 1, 2012, not in May 2812 on the ground that Mr. Clancy’s testimony

20.
Clancy Tr. 54:21-55:1.

RESPONSE: Denie |
I (C'cncy Tr. 54:21 - 55:L)

21.
Wilkin Tr. 100:8-13.

RESPONSE: Denied in padn the ground thiij G



22.  As of December 20, 2011, UM had inporated into the HDL 4,490,155 digitized
volumes. UM RFA No. 32.

RESPONSE: The Libraries admit the statement.

23.  With the exception of digitizing books to kethem available to people with print
disabilities, the Universitiibrarian of UM was not awarof any instance prior to
entering into the UM-Google Cooperative Agreement in which UM digitized works that
were still protected by copyright. Courant Tr. 31:12-25.

RESPONSE: This statement is immaterial arelervant to the issues raised in Plaintiffs’
Motion for Summary Judgent, namely whether the Libraries’ uses of Plaintiffs’ works
constitute copyright infringement or are péted under Section 107 and/or Section 108 of the
Copyright Act. Further, theibraries deny this statemeoi the ground that Paragraph 23
mischaracterizes Dr. Courant’s testimony. Dou@nt stated that Kdid not know of any
specific instances” other than making works accessipeople with print disabilities, but that
“[1]t would not surprise me if there were sorh@Courant Tr. 31:12 — 25.) Further, Dr. Courant’s
testimony also makes it clear that he did not isédposition of University Librarian during the
relevant period “prior to entimg into the UM-Google Cooperativigreement,” but rather “was
appointed university librariaand dean of libraries dumg 2007.” (Courant Tr. 10:4 — 7.)
Moreover, Mr. Wilkin, who has served as Assceidhniversity Librarian for Library Information
Technology since 2002, testified tHptJome of our [UM’s] activities digitizng works prior to
digitization with Google di involve digitizing works that we lieve to be in copyright” and that

“[t]he library routinely digitized works that we damaged or deterating,” including works

believed to be in copyright. (Wilkin Tr. 61:23 — 63:1.)

24.  As of December 9, 2011, UC had provided Google with 3,105,945 printed volumes that
were digitized by Google and are now ie tHDL. UC RFA No. 26; Farley Tr. 63:14-18.
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RESPONSE: Solely for purposes of thistion, the Libraries admit the statement in
part, admitting that as of December 9, 2ahg, University had provided Google with 3,105,945
printed volumes that, upon information and beheére digitized by Google and are now in the

HDL. (Rosenthal DeclEx. 74 at 18-19.)

25.
Christenson Tr. 103:10-11.

RESPONSE: Solely for purposes of thistimo, the Libraries admit the statement in

part, admitting that Ms. Christenson, who was depaséuls case as a fact witness and not as a

representative of the University California, state ||| G
Y (C'viscson
Tr. 103:10-11.) The Libraries deny tijj| |
I (s clear fronthe Responses to Plaintiffs’ First Requests for

Admission to Defendant Mark G. Yudof, President of the University of California, that the

number is in fact lower e Rosenthal Decl., Ex. 74 at 18-1%ked, Ms. Farley testified in

ner depositon tn
I (-clcy Tr. 63:14-15)

26. UC was prepared to provide up to fiwéllion books for digitization, including works
protected by copyright. Farley Tr. 90:13-91:6.

RESPONSE: This statement is immaterial areleérvant to the issues raised in Plaintiffs’
Motion for Summary Judgent, namely whether the Libraries’ uses of Plaintiffs’ works
constitute copyright infringement or are péted under Section 107 and/or Section 108 of the
Copyright Act. Denied on the ground that Rpiegoh 26 mischaracterizéss. Farley’s testimony.
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Ms. Farley did not testify that “UC was prepared to provide up to five million books for
digitization, including works mtected by copyright.” (Farley Tr. 90:13-91:6.) Rather, when
asked whether “it was the intention of the Unsigrof California or CDL to contribute up to

five million volumes,” Ms. Farley testified thait vas a projection that we might do as much as
five million, so we just used that as @-erder to construct this estimatelt,(90:13 — 20.)
Moreover, Ms. Farley was deposed in this casefast witness, not as a representative of the

University of the California.

27. As of December 9, 2011, UW had providedoGle with 511,432 printed volumes that,
upon information and belief, were digitizbg Google and are now in the HathiTrust
Digital Library. UW RFA No. 26.

RESPONSE: The Libraries admit the statement.

2o, [ ' T
123:25-124:13; 178:20-179:10.

RESPONSE: Solely for purposes of this motion, the Libraries admit this statement in

part, admitting that Mr. Hirtle, who was deposedhis case as a fact witness and not as a

representative of Cornell Urdvsity, testified th<j G
N ¢ T

123:25 -124:8.)

V. OPERATIONS
Selection/Collection

29.  Pursuant to the UM-Google Cooperatixgreement, UC-Google Cooperative
Agreement, UW-Google Cooperative Agreem&1C-Google Cooperative Agreement

and Cornell-Google Cooperative Agreerm@ollectively, the “Google Cooperative
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Agreements”), each Defendant cooperatgl Google to identify works from its
individual collection tdbe digitized. Answer { 50.

RESPONSE: Denied in part on the grotmak Paragraph 29 is vague and ambiguous.
Solely for purposes of this motion, the Labies admit that pursuant to the UM-Google
Cooperative Agreement, UM cooperates with Gedglidentify books from UM'’s collection to
be digitized; that pursuatd the UC-Google Cooperative Fagment, UC cooperates with
Google to identify books from UC®ollection to baligitized; that pursuant to the UW-Google
Cooperative Agreement, UW cooperates with Gedglidentify books from UW’s collection to
be digitized; that pursuant to the Cl@ajle Cooperative Agreement, each of the CIC
Universities, including 1U, coopates with Google to identifigooks from their individual
collections to be digitized; and that pursutmnthe Cornell-Google Cooperative Agreement,
Cornell cooperates with Googie identify books from Cornell’sollection to be digitized. The
Libraries deny that “each Defendant” acts purstail of the agreeants identified above

(collectively, the “Google Coopdiae Agreements”). (Answer  50.)

30. The books selected for digitization pursuenthe Google Cooperative Agreements are
not limited to works in the public domaianpublished works or deteriorating published
works that cannot be replaced, and includerintfpooks that are commercially available
and books that are protectiey copyright. Answer § 50.

RESPONSE: The Libraries admit the statement.

31. Itwas UM’s and MLibrary’s intent to digitize essentially all of the collections of the
library except for works that were fragile, not of the size that would fit the digitization
process or unable or difficult to be copied for one reason or another. Courant Tr. 64:15-
25.

RESPONSE: Denied in part on the grotimak Paragraph 31 mischaracterizes Dr.

Courant’s testimony, which @htifies “[w]orks that a& fragile, works that were not of the size
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that would fit the digitization mrcess, works that were unabled® copied or difficult to copy
for one reason or another” as works in the United Michigan Library that were not a part of
UM and the MLibrary’s digitizatn plans, but Dr. Courant did nstate that these were the only
works that would not be digitizggor was Dr. Courant asked whetlieis list was exclusive, or
whether there were any other types of works wWexe not a part of UM and the MLibrary’s

digitization plans.) (Gurant Tr. 64:15 — 25.)

32.

arley Tr. 41:2-19.
RESPONSE: Denied in part on the groutidg Paragraph 32 mischaracterizes Ms.

Farley’s testimony. Ms. Farley, who testified aset fwithess and not as a representative of the

University of Califoria, tesiiéd tho

(Farley Tr. 39:7 —

9.) Ms. Farley further testiftethat the NRLF, where the mamrad selection for digitization
described in Paragraph 32 took place, is a fadiityhigh density storage of library materials
that the libraries determine to be of lower tisn ones they keep on campus.” (Farley Tr. 19:7 —

20:8.)
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Moreover, Ms. Christenson testified that _
I (Sc< Christenson Tr. 65:17 — 68:5.)

33.

Wilkin Tr. 148:9-149:7; Christenson Té8:6-11; Hirtle Tr.153:12-18; Farley Tr.
44:20 45:2, 49:5-18; 52:21-53:17.

RESPONSE: The Libraries admit the statement.

34.
irtle Tr. 153:12-18.

RESPONSE: The Libraries admit the statement.

35.

Clancy Tr. 47:16-49:8Christenson 68:18-70:15; Hirtle Tr. 152:16-
153:9.

RESPONSE: Denied in gaon the ground that the aitéestimony does not support the

statement. The Libraries admit that Mr. Clancstifeed tha | G
I (C'icy
Tr. 47:16 — 49:8.) The Libraries nlg that the cited testimorgupports the proposition tl.
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36.
Clancy Tr.

49:9-50:21.

RESPONSE: Denied. Mr. Wilkin testifiedaththe MLibrary “rouinely digitized works
that were damaged or deteating.” (Wilkin Tr. 61:23 — 63:1see also June 28, 2012
Declaration of John Wilkin ilsupport of Defendants’ Moticior Summary Judgment (“Wilkin

Decl.”) 141))

37.

Christenson Tr. 76:3-77:12.

RESPONSE: Denied on the ground tRatagraph 37 mischaracterizes Ms.

Christenson’s testimony. Ms. Christenson, wistified as a fact witness and not as a

representative of the Universiof California, testified only tt||| | G
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Hirtle Tr. 135:2-16.

RESPONSE: Denied on the grounds thaa&eaph 38 mischaraciees Mr. Hirtle's

testimony. As Mr. Hirtle stateduring his depositioljj| | | G

w
©

Witnesses from UC and Cornell were not aavaf any person at any time analyzing any
of the four fair use factors set forth in U7S.C. 8 107 with respect to any particular book
that was digitized from their library cotifons. Christenson 145:20-149:14; Hirtle Tr.
227:13-229:14.
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RESPONSE: Denied on the grounds thatagraph 39 mischaxtarizes the cited
testimony. The extent of Ms. Christenson and Mrtle’s testimony is that they are not aware
whether others at UC or Cothdid or did not analyze the fairse factors. (Christenson Tr.
149:1 - 13 (“. .. don’t see how I could beaaer of all those indidual people’s thought
processes, so | would say no.”); Hirtle Z29:9 — 14 (“Q.: . . . . Do you know whether anyone
ever examined those factors wittspect to any particular workatwas digitized as part of the

Google project? A.: Someone mawhabut I'm not aware of thd). Their testimony on this

point does not indicate that no one conducted ancinalysi<GCGEE
- JE&=

Christenson Tr. 148:19 — 21 (“Q.: You were the one managing the pulling of the books from the

shetves, correct? A.: No. [

40.

UM/UC ROG No. 2; Christeson Tr. 65:8-65:24.

RESPONSE: This statement is immaterial areléwant to the issues raised in Plaintiffs’
Motion for Summary Judgent, namely whether the Libraries’ uses of Plaintiffs’ works
constitute copyright infringement or are péted under Section 107 and/or Section 108 of the
Copyright Act. Further, the Libraries denyethtatement. Neither the cited interrogatory

responses nor the cited testimony from Ms. Canison’s deposition supports the assertion that

I (<= Roseniha
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I,  The cited

interrogatory responses identify certain works thete collected shelf by shelf, selecting every

work on each shelf, for digitizatiahrough the Google Library projectse Rosenthal Decl.,

Exs. 73 & 75 (responses to Interrogatory No. ||| GG
Y 0907y

responses speak only to the works identifiethenschedules to Plaintiffs’ requests, and the
schedules did not include all of the works Riifis have defined athe “Infringed Books” $ee
Rosenthal Decl., Exs. 73 & 75 (responses tertngatory No. 2); July 20, 2012 Declaration of

Joseph Petersen in Support of the Librari@sposition to Plaintis’ Motion for Summary

Judgment (“Petersen Opp. Decl.”), Exs. IF&Schedule A)j G

41. F
Clancy Tr. 42:19 — 43:5; Christenson Tr. 67:8-

14.

RESPONSE: This statement is immaterial areléwant to the issues raised in Plaintiffs’
Motion for Summary Judgent, namely whether the Libraries’ uses of Plaintiffs’ works
constitute copyright infringement or are péted under Section 107 and/or Section 108 of the

Copyright Act. Further, theibraries deny the statememt the ground that Paragraph 41

mischaracterizes the cited testim
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42.

M/UC/UW ROG No. 2;
Wilkin Tr. 143:6-145:18; Farley Tr. 45:10-47:17.

RESPONSE: This statement is immaterial arelawant to the issues raised in Plaintiffs’
Motion for Summary Judgent, namely whether the Libraries’ uses of Plaintiffs’ works
constitute copyright infringement or are péted under Section 107 and/or Section 108 of the
Copyright Act. Subject to this response, the Lilmsadmit the statement part, as it applies to
UM, UC, and UW, but the Libraries deny the stadetas applied to IU and Cornell because the
evidence cited by Plaintiffs does not at all addtkesselection of books for digitization at IU or
Cornell. e Rosenthal Decl., Exs. 73, 75, & 78 (respotwskterrogatory No. 2); Wilkin Tr.

143:6-145:18; Farley Tr. 45:10-47:17.)

43.

Hirtle Tr. 128:12-129:3.
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RESPONSE: The Libraries admit the statenrepiart, admitting that Mr. Hirtle testified
I . leny
that Mr. Hirtle was testifying as a represenatof Cornell. (Hirtle Tr. 128:12 — 18; 133:10 —

12)

Shipment/Delivery
44.  Library staff at each of the Universitygpared print copies of works from the

University’s library collecton, including the Infringed Book$or shipment to one of
Google’s scanning centeldM/UC/UW RFA No. 12.

RESPONSE: This statement is immaterial arelérant to the issues raised in Plaintiffs’
Motion for Summary Judgent, namely whether the Libraries’ uses of Plaintiffs’ works
constitute copyright infringement or are péted under Section 107 and/or Section 108 of the
Copyright Act. Further the Libraas deny the statement in part the ground that the evidence
cited by Plaintiffs does not support the statem€&hé discovery responses cited by Plaintiffs
address only the books identifiedsohedules attached to Plaif#i discovery requests, and the
schedules did not include all of the books RIs;have defined as the “Infringed Books3eé
Rosenthal Decl., Exs. 74, 77, 79 (response to RedN@ 12); Petersen Opp. Decl., Exs. A-C
(Schedule A).) The Libraries further deny thatsiment as applied ttd and Cornell, as

Plaintiffs have cited no evidence aboutdldCornell that supports the statement.

45,

Christenson Tr. 77:19-78:25.

RESPONSE: This statement is immaterial arelerant to the issues raised in Plaintiffs’
Motion for Summary Judgent, namely whether the Libraries’ uses of Plaintiffs’ works

constitute copyright infringement or are péted under Section 107 and/or Section 108 of the
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Copyright Act. Subject to this response, the aifes admit the statement in part, admitting that

Ms. Christenson’s cited testimony states ||| | | | GTcTcNGNG

I (Scc Christenson Tr. 77:13 — 78:25.)

46. Google arranged for transportation of paopies of works in the Universities’

collection, including the InfringseBooks, from, and back, to the library that prepared the

print copies for shipme. UM/UC/UW RFA No. 12.

RESPONSE: Denied in pavh the ground that the evidengged by Plaintiffs does not
support the statement. The discovery respoaised by Plaintiffsaddress only the books
identified in schedules attachemPlaintiffs’ discovery regests, and the schedules did not
include all of the books Plaintiffs hadefined as the “Infringed Books.S¢e Rosenthal Decl.,
Exs. 74, 77, 79 (response to Request No. 12)r$&teOpp. Decl., Exs. A — C (Schedule A).)

The Libraries further deny the statement as apptidd and Cornell, aPlaintiffs have cited no

evidence about IU or Corndghat supports the statement.

47.  Pursuant to the Google Cooperative Agreemehe works selected for digitization are
delivered to a facility that is located either on or off the Defendant’s campus and that is
occupied by Google personnel andraaing equipment. Answer  50.

RESPONSE: The Libraries admit the statement.



Scanning
48. Google prepared a digital copy of eachilmjed Book based on a print copy of the work
obtained from one of the Universitiemath such copy, a “Master Digital Copy”).
UM/UC/UW RFA Response No. 13.
RESPONSE: Denied in pavh the ground that the evidengéed by Plaintiffs does not
support the statement. The discovery respoaised by Plaintiffsaddress only the books
identified in schedules attachamPlaintiffs’ discovery regests, and the schedules did not

include all of the books Plaintiffs hadefined as the “Infringed Books.S¢e Rosenthal Decl.,

Exs. 74, 77, 79 (response to Request No. 13); Retépp. Decl., Exs. A — C (Schedule A).)

49. Each Master Digital Copy eated by Google includes anage component representing
photographic reproductions of the pages ef\tthork (“Image File”) and a Unicode text
component representing text in machieadable format (“Text File”). UM RFA
Response No. 14; Answer  52; Clancy Tr. 64t63Christenson TO1:12-23; Hirtle Tr.
109:10-15.

RESPONSE: This statement is immaterial areleérvant to the issues raised in Plaintiffs’

Motion for Summary Judgent, namely whether the Libraries’ uses of Plaintiffs’ works

constitute copyright infringement or are péted under Section 107 and/or Section 108 of the

Copyright Act. Digital copies created and retained by Google, such as the “Master Digital Copy”

defined by Plaintiffs, are not thelgact of this litigation. Subject tthis response, and solely for

purposes of this motion, the Libraries admit ||| G
I (Clancy Tr. 64:13 -46.) The Libraries deny

that the cited paragraph oftnswer and the cited discovagsponse address the components
of the “Master Digital Copy” as Plaiiffs have defined that termSde Answer § 52; Rosenthal

Decl., Ex. 77 (response to Request No. 14).)
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Courant

Tr. 68:14-69:23.

RESPONSE: The Libraries admit thag $tatement is an accurate quote of Dr.

I (<

Courant Tr. 68:14-69:23.)

51.
Clancy Tr. 64:17-

65:9.

RESPONSE: This statement is immaterial arglavant to the issues raised in Plaintiffs’
Motion for Summary Judgent, namely whether the Libraries’ uses of Plaintiffs’ works
constitute copyright infringement or are péted under Section 107 and/or Section 108 of the

Copyright Act. Further, the Lilaries deny the statement on thewgrds that it misrepresents Mr.

Clancy’s testimony. Mr. Clancy testified t{jj||| | [ G
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I Clancy Tr. 64: 17 - 65:13))

Digitization Costs

52.
Clancy Tr. 57:20-58:5.

RESPONSE: Denied on the ground that Baph 52 mischaracterizes Mr. Clancy’s

testimony. Mr. Clancy testdd, after his counsel hadsignated the testimony highly

confidential under the protective order, (| G
I (C':c) T 57:20-

58:5.)

53. Some libraries have estimated their cadtgerforming the act of digitization at
approximately $100 per volume. Answer  53.

RESPONSE: The Libraries admit the statement.

54. UM estimates it costs somewhere betweeng&gbseveral hundred dollars per volume
and that an estimate of $60 per book souadst low.” Wilkin Tr. 99:4-8; 102:11.

RESPONSE: Denied in part. The testimaitgd for Paragraph 54 makes clear that Mr.
Wilkin is stating his own opinions, and Mr. Wiitktestified as a fact witness, not as a
representative of UM. Mr. Wilk testified regarding his own “professional sense” of the
estimate of the range of costsdiditization per book, staty that he “suspect[s] that it may have
been as low as $35 and as high as severarédmbllars per book.” (Wilkin Tr. 98:22 — 99:8.)
Wilkin's testimony that estimating $60 as the aggs cost of digitization a single volume “seems

a bit low” was specifically characieed as his “pesonal opinion.” (d. 102:5 — 11.)
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55.

ilkin Tr. 156:3-10; Rosenthal

Decl., Ex. 92.

RESPONSE: Denied on the ground thatshatement is vague and ambiguous. Solely

for purposes of this motion, the Libraries adth | G
————

Ex. 92; Wilkin Tr. 156:3 — 157:11.)

56.
Wilkin Tr. 156:16-157:3.

RESPONSE: Denied on the ground thatBeaph 56 mischaracterizes Mr. Wilkin’s

testimony. Mr. Wilkin first testied only tha || G
T —

156:21-24.))

57.

Hirtle Tr. 146:7-136:22 [sic]; 140:16-25.

RESPONSE: Solely for purposes of thistion, the Libraries admit the statement.
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58.

Farley Tr. 36:21-37:19, 64:3-18.

RESPONSE: Solely for purposes of this mifithe Libraries admit thjjj| || Gz
I - <y

Tr. 64:3-18.)

59.
Hirtle Tr. 149:21-151:9.

RESPONSE: The Libraries admit the statement.

60.
Farley Tr. 63:19-64:1.

RESPONSE: The Libraries admit the statement.

61. For 2011 the general fund budget for UM’s libraries was between $50 and $55 million.
Courant Tr. 25:3-25.

RESPONSE: Denied. Mr. Courant tBst that the approximate budget for the
University of Michigan’s University Libraf, specifically, was between $50 and $55 million.
(Courant Tr. 25:21-25). He madeal that his estimate did not appd all of the University of

Michigan'’s libraries generally.ld. 23:20-24:25.)

University Copy

62. Pursuant to the Google Cooperative égments, after digitizing a book from the
collection of a Defendant, Google hasyided digital copies of books from a
Defendant’s library collections either to tia¢fendant or, at thBefendant’s request, to
MLibrary. Answer 11 2, 52.
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RESPONSE: The Libraries admit the statement.

63. Google provided one or moregitial copies of each of ¢hinfringed Books to UM. UM
RFA No. 19.

RESPONSE: Denied in pavh the ground that the evidendéed by Plaintiffs does not
support the statement. In the discovery respaited by Plaintiffs, UM admits that Google
provided to UM one or more gital copies of each of theorks identified on Schedule A to
Plaintiffs’ requests, which did not include afithe books Plaintiffs have defined as the
“Infringed Books.” Gee Rosenthal Decl., Ex. 77 (responsdriequest No. 19); ); Petersen Opp.

Decl., Ex. A (Schedule A).)

64.

C/UW RFA No. 20;Farley Tr. 70:6-18.
RESPONSE: Denied in pavh the ground that the evidengiged by Plaintiffs does not
support the statement. In the discovery respsrgied by Plaintiffs, UC and UW admit that
Google provided one or more digji copies to UM of each @he works identified on Schedule A
to Plaintiffs’ requests, which dinot include all of the books &htiffs have defined as the
“Infringed Books.” &ee Rosenthal Decl., Exs. 74 & 79 (resges to Request No. 20); Petersen

Opp. Decl., Exs. B & C (Schedule A).)

VI. GOOGLE COMMERCIAL PURPOSES

65.

Courant Tr. 52:3-25.

RESPONSE: Denied. The statementslenay Mr. Courant in the testimony cited by

Plaintiffs were based entirebn his personal speculation, aglsar when the statements are
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Wilkin Tr. 131:2-8.

RESPONSE: Denied. The statement magd®r. Wilkin in the testimony cited by

Plaintiffs was based entirely on his personal slagicun, as is clear when the statement—and the

question that preceded it—is reiaccontext. Mr. Wilkin wasaske i GG

(Wilkin Tr. 131:2-4.) Mr. Wilkin, afte his counsel objected to the form of the

auestion, testiied onty -

(1d. 131:5-8.)

67.

Wilkin Tr. 131:24-132:22.

RESPONSE: Denied. The statement made by Mr. Wilkin in the testimony cited by

Plaintiffs was based entirely on his personal sp#ionlaas is clear when the statement is read in
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68.

Christenson Tr. 98:3-99:12.
RESPONSE: Denied. The statements made by Ms. Christenson in the testimony cited by

Plaintiffs were based entirely on her personaktsiation, as is clear wh the statements are

read in contex

69. If a user conducts a search on the welisiteks.google.com for thghrase “secure cheap
advertising,” which appears the text of page 287 ime book Good Troupers All by
Gladys Malvern, the copyright in whichasvned by Plaintiff ALF, the search results
page includes a link to the wo(without displaying the content), as well as various
advertisements from which Google will earneaue if the user clicks on one of the
advertisements. Clancy Tr. 87:17 — 89:23s&uhal Decl. § 88, Ex. 86 (6/4/12 Printout
of Google Books Search Results).
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RESPONSE: This statement is immaterial arglavant to the issues raised in Plaintiffs’
Motion for Summary Judgent, namely whether the Libraries’ uses of Plaintiffs’ works
constitute copyright infringement or are péted under Section 107 and/or Section 108 of the
Copyright Act. Further, the Lilaries deny the statement in pdithe Libraries deny that Plaintiff

ALF has sufficiently demonstrad its ownership of the copght in the book “Good Troupers

All’ by Gladys Malvern ¢ee Response to No. 151, below).rter, ||| GGG

70.

Clancy Tr. 108:11-22.

RespoNsE: Derie I
I (Clancy Tr. 108t1-22 (emphasis added).)

71.

Clancy Tr. 117:4-20.
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RESPONSE: Solely for purposes of this rantithe Libraries admit that the statement is
an accurate representation of Mr. Clancy’'sitesty, made after the objections of his counsel

that the questions lackédundation and called for spectita. (Clancy Tr. 117:4-20.)

72.

Clancy Tr. 121:19-122:10.

RESPONSE: Denied. Plaintiffs have agturately characterizeéde testimony of Mr.

Ciancy

VII. HATHITRUST
73. HathiTrust Overview

RESPONSE: Denied on the ground that Paalyi73 is not a statement of material fact.

74.  On October 13, 2008, the thirteen univeesitcomprising the CIC, led by UM; UC’s
libraries, led by the CDL; and the Universaf/Virginia annouged the launch of the
HathiTrust Service and the HathiTrusidal Library (“HDL"), the shared digital
repository of digital collections of institutions participating in the HathiTrust Service.
Answer | 62.

RESPONSE: The Libraries admit the statement.

75. Defendants store digital copies of the boolet there provided to them by Google in the
HDL. Answer § 2.



RESPONSE: Denied in part on the groutidg Paragraph 75 isague and ambiguous.

The Libraries admit that the Libraries storghe HDL digital copies of books, many of which

digital copies were provided to them by Google. (Answer | 2.)

76.

77.

As of October 5, 2011, the HDL contained 9,709,348 volumes, amounting to 435
terabytes of data. Answer Y 39.

RESPONSE: The Libraries admit the statement.

As of June 25, 2012, the HDL included 10,405,889 total volumes, 5,519,596 book titles,
272,002 serial titles, 3,642,061,150 pages, 466 teralmftdata, the equivalent of 123

miles and 8,455 tons of printed materials. Of the 10,405,889 volumes, 3,097,761 volumes
(— 30%) are considered as being in pblic domain, meaning that 7,308,128 (— 70%)

of the total) are protected leppyright. Rosenthal Decl., Ex. 105.

RESPONSE: Denied on the ground thatdlocument proffered by Plaintiffs as a

printout of a screenshot dated June 28, 2012 doton its face include any information dated

June 25, 2012.

78.

HathiTrust receives the “overwhelming” mejg of its revenues from participating
academic libraries that “contributed HathiTrust. Courant Tr. 119:5-20.

RESPONSE: Solely for purposes of this rantithe Libraries admit that the statement is

an accurate representation of Mr. Courant’drtesty, made after the objections of his counsel

as to the vague form oféhguestion. (Courant Tr. 119:5-20.)

79.

HathiTrust Revenues

Wilkin Tr. 204:10-19; Rosenthal Decl., Ex. 93.

34



RESPONSE: The Libraries deny the stagamn part, on the ground that Mr. Wilkin

testified tha
I (\ikin Tr. 206:11 — 21.)The Libraries admit th i G
I (~osenthal Decl. Ex. 3.

80. “[T]here are years in which HathiTrust has lgbtiin more than it spent” to cover “the
expectation of future equipment upgradesd &to be able to develop new projects and
such.” Courant Tr. 127:20-129:4.

RESPONSE: Solely for purposes of this motithe Libraries admit that the statement is
an accurate representation of Mr. Courant’drtesty, made after the objections of his counsel

as to the form of the questioasked. (Courant Tr. 127:20-129:4.)

81.
Wilkin Tr.
205:8-206:21; Rosenthal Decl., Ex. 93.

RESPONSE: The Libraries deny the staatin part, on the ground that Mr. Wilkin

testifiect th- |
I (Wikin Tr. 206:11 — 21). The Librariezdmit tha || G
I (osenthal Decl., Ex. 93)

HathiTrust Architecture

82.  The architecture for storing the HDL and ogdeng the HathiTrust Service employs two
synchronized instances of server fareach including at least two web servers, a
database server and a storage cluster), with the primary site located at UM’s Ann Arbor,
Michigan campus where incorporation inte tHDL occurs, and a mirror site located at
IU’s Indianapolis campus. Answer  66.

RESPONSE: The Libraries admit the statement.
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83.

84.

85.

86.

The incorporation of digital works and theissociated metadata into the HDL is
performed at MLibrary. Answer  64.

RESPONSE: The Libraries admit the statement.

The digital works and associated metadatarpm@ted into the HDL are replicated to an
active mirror site located on IU’sdimnapolis campus. Answer § 64.

RESPONSE: The Libraries admit the statement.

The HathiTrust Service includes routine téyaekups of all data in the HDL, which are
stored at a facility on UM’s campus and are icgtéd to create a second backup stored at
a separate location on UM’s campus. Answer 11 64, 66.

RESPONSE: The Libraries admit the statement.

Four “HathiTrust Digital Cops” of each of the Infringed Books are maintained in the
HDL: (1) the “Initial HathiTrust Digital Copy” received from Google, (2) the “Mirror
Site HathiTrust Digital Copy,” (3) the “FSt Backup Tape Digital Copy,” and (4) the
“Second Backup Tape HathiTrust Digi2bpy.” UM/HathiTrus#UC/UW ROG No. 3.

RESPONSE: Denied in pavh the ground that the evidengited by Plaintiffs does not

support the statement. In the discovery respocises by Plaintiffs, UM, UC, and UW discuss

“HathiTrust Digital Copiesof works identified in schedulesttached to Plaintiffs’ discovery

requests, but the schedules dat include all of the books Prdiffs have defined as the

“Infringed Books.” &ee Rosenthal Decl., Exs. 73, 75, & 78 (responses to Request Nd., BX.

71 (response to Request No. 2); Petersen Opgl.,[EEXs. D — G (Schedule A).) The Libraries

also deny that there is a “ROG No. 3” in the [Resses to Plaintiffs’ First Set of Interrogatories

to Defendant HathiTrust, &sted by Plaintiffs above See Rosenthal Decl., Ex. 71.)

87.

Each Initial HathiTrust Digal Copy received from Googlacludes an Image File and
Text File. UM RFA Response No. 14.
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RESPONSE: Solely for purposes of thistion, the Libraries admit the statement in
part, with the clarificaon that the term “Inial HathiTrust DigitalCopy” as used in the
discovery response cited by Plaifgtirefers only to copies of wks identified in the Schedule A
attached to Plaintiffs’ request$eg Rosenthal Decl., Ex. 77 (response to Request No. 14);

Petersen Opp. Decl., Ex. A (Schedule A).)

88.  The Initial HathiTrust Digital Copy is storexh a server (a) connected to the HathiTrust
private computer network and the UM campus computer network and (b) physically
located at Michigan Academic Contmg Center, Room 100, 1000 Oakbrook Drive,
Ann Arbor, Michigan. HT/UM ROG Nos. 3(h) & (i).

RESPONSE: Solely for purposes of thietion, the Libraries admit the statement in
part, with the clarificaon that the term “Inial HathiTrust DigitalCopy” as used in the
discovery responses cited by Pldfstrefers only to copies afiorks identified in the schedules
attached to Plaintiffs’ request$eg Rosenthal Decl., Ex. 71 (respen® Request No. 2(h) &

(1)); id., Ex. 75 (response to Request No. 3(h) &Rigtersen Opp. Decl., Exs. D & E (Schedule

A).) The Libraries deny that theiga “ROG No. 3(h) & (i)” in tle Responses to Plaintiffs’ First

Set of Interrogatories to Defendant Hatlust, as cited by Plaintiffs abovesegid., Ex. 71.)

89.  The Mirror Site HathiTrust Digital Copy &ored on a server (a) connected to the
HathiTrust private computer network ane ty — Purdue University Indianapolis
campus computer network attm) physically located at Informatics & Communications
Technology Complex, Room IT 024, 535 West Mgzn Street, Indiaapolis, Indiana.
HT/UM ROG Nos. 3(h) & (i).

RESPONSE: Solely for purposes of this motion, the Libraries admit the statement in
part, with the clarification that the term “Mim&ite HathiTrust Digital Copy” as used in the

discovery responses cited by Pldistrefers only to copies of works Plaintiffs identified in the
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schedules attached to Plaintiffs’ requesise Rosenthal Decl., Ex. 71 (response to Request No.
2(h) & (i)); id., Ex. 75 (response to Request No. 3(h(i}&Petersen Opp. Decl., Exs. D & E
(Schedule A).) The Libraries deny that thera IROG No. 3(h) & (i)"in the Responses to
Plaintiffs’ First Set of Interrogaries to Defendant HathiTrusts cited by Plaintiffs aboveSde

Rosenthal Decl., Ex. 71.)

90. The Initial HathiTrust Digital Copy and Mirrdite HathiTrust Dgital Copy are stored
on media connected to World Witléeb servers. HT/UM ROG No. 3(g).

RESPONSE: Solely for purposes of thistion, the Libraries admit the statement in

part, with te cantcadon o
I (uly 20, 2012 Declaration of Cory Snavely,

(“Snavely Decl.”) 1 14), and that the terms “laitHathiTrust Digital Copy” and “Mirror Site
HathiTrust Digital Copy” as used in the diseoy responses cited by Plaintiffs refer only to
copies of works identified in the schedsilattached to Plaintiffs’ requestSed Rosenthal Decl.,
Ex. 71 (response to Request No. 2(g)),Ex. 75 (response to Request No. 3(g); Petersen Opp.
Decl., Exs. D & E (Schedule A).) The Libraries deny that there is a “ROG No. 3(g)” in the
Responses to Plaintiffs’ First Set of Interrtgées to Defendant HathiTrust, as cited by

Plaintiffs above. $eeid., Ex. 71.)

91. The First Backup HathiTrust Digital Copy i®std on a server (@pnnected to the UM
campus computer network ang (ihysically located at Mhigan Academic Computing
Center, Room 100, 1000 Oakbrook Drive, Ambor, Michigan. HT/UM ROG Nos. 3(h)
& (i).
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RESPONSE: Denied in gaon the ground that the statent mischaracterizes the

storage of the “First Backup HathiTrust Digicopy.” ||| G

I (snavely Decl. 117.) In addition, therte“First Backup HathiTrust Digital
Copy” as used in the discovery responses cited by Plaintiffs refgrsoorpies of works
Plaintiffs identified in the schedulestached to Plaintiffs’ request&eg Rosenthal Decl., Ex. 71
(response to Request No. 2(h) & (ig;, Ex. 75 (response to Request No. 3(h) & (i); Petersen
Opp. Decl., Exs. D & E (Schedule A).) The Libesralso deny that there is a “ROG No. 3(h) &
()" in the Responses to Plaiff§’ First Set of Interrogatories efendant HathiTrust, as cited

by Plaintiffs above.Seeid., Ex. 71.)

92. The Second Backup HathiTrust Digital Copyisred on a server (a) connected to the
UM campus computer network and (b) phydicicated at Arbor Lakes Data Facility,
Room 9100, Arbor Lakes Building 1, 425 ®louth Rd., Ann Arbor, Michigan. HT/UM
ROG Nos. 3(h) & (i).

RESPONSE: Denied in gaon the ground that the statent mischaracterizes the

storage of the “Second Backup HathiTrust Digital Coljjj| | G
I (savely Decl. 11 17.) Indglition, the term “Second Backup

HathiTrust Digital Copy” as used in the diseoy responses cited by Plaintiffs refers only to
copies of works Plaintiffs identified in treehedules attached Rdaintiffs’ requests.See
Rosenthal Decl., Ex. 71 (resporieeRequest No. 2(h) & (i))jd., Ex. 75 (response to Request
No. 3(h) & (i); Petersen Opp. Decl., Exs. DE(Schedule A).) The Libraries also deny that
there is a “ROG No. 3(h) & (i)in the Responses to PlaintiffSirst Set of Interrogatories to
Defendant HathiTrust, asted by Plaintiffs above Seeid., Ex. 71.)
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HathiTrust Uses

93. The HathiTrust Service includes a search tool that permits users to conduct full-text
searches of the works in the HDL to detee the number of times a searched term
appears, and the page numbers on whichghecked term appears, in books in the HDL
(including public domain and inepyright works). Answer 9 68.

RESPONSE: The Libraries admit the statement.

94. ltis theoretically possible to “reverseg@neer” a search indeg display snippets,
meaning to display the words in a book thecede and follow the queried text. Wilkin
Tr. 234:3-236:13.

RESPONSE: Denied on the ground that the statement is vague and am{jjjjjjjs.

(Wilkin Tr. 232:25 — 235:10.)

95. The HathiTrust Service permits certain ugersiew, search, print, and download full
copies of certain volumes in the HDL, wittetlevel of access determined in part by the
identity of the user and the copyrigdtatus of the work. Answer { 69.

RESPONSE: The Libraries admit the statement with the following clarifications:
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(@) The HathiTrust Services permits all sster conduct searcheser the corpus of
the all of the works in HDL, although the manirewhich the searctesults are presented
(whether the text of the work may be viewedot) is determined in part by the identity of the
user and in part by whether the work is teglais in-copyright or in the public domain.

(b) The HathiTrust Service permits all userview, print, and download (one page
at a time) full copies of works treated as public domain works in the HDL;

(c) UM students and faculty certified lagving print disabilitis that prevent them
from being able to read and ube print collections of UM’s library are permitted to view, print,
and download works in the HDL, includj works treated as in-copyright; and

(d) There is a small number of worksUi’s library collection that have—as a
result of certain activities—been determined tabeof print and to bkst, stolen, or damaged
and deteriorating beyond use, and one authenticated UM user per hardcopy work is permitted
simultaneous access to view, print, and download these works one page at a time.

(Answer 1 69; Wilkin Decl. 1168, 76-91, 98; Wilkin Tr. 222:23 — 223:13.)
96. The "HathiTrust Rights Database” includes gatézations of copyght status for each

work in the HDL, as determined through pesses conducted as part of the HathiTrust
Service or through other resources. Answer 1 70.

RESPONSE: The Libraries admit the statement.

97. A work stored in the HDL may be assigrteé attribute “OPB” (an acronym standing for
Out of Print and Brittle) — in the HathiTruRights Database, whidndicates that the
work has been determined to be out effpand unusable or nomger in the library’s
collection because it is missing. Wilkin Tr. 85:6-88:23.

RESPONSE: Solely for purposes of thistion, the Libraries admit the statement.
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98. The “OPB” attribute is tyally assigned after dig#ation. (Wilkin Tr. 88:7-20.)

RESPONSE: The Libraries admit the statement in part, with the clarification that Mr.
Wilkin also testified that the “OPB” attribute “alwl be applied at any time prior to digitization,

after digitization.” (Wikin Tr. 88:7 — 19.)

99. The “OPB” attribute are made available to WJthenticated users and users of the UM
library to view, print and download. Win Tr. 222:2-227:17; JW7 at 7, No. 2.

RESPONSE: Denied on the ground tiinat statement is vague and ambiguous and
mischaracterizes the cited fesbny. The “OPB” attribute is Ebel associated with certain
digital works in the HDL, it is not something that‘made available to UM authenticated users
and users of the UM library to view, primicaddownload.” (Wilkin Tr. 85:23 — 87:15; 226:2 — 9;
seealsoid. 222:23 — 223:13.) Moreover, Plaintiffs havet filed with theCourt a copy of the

document cited as “JW7 at 7, No. 2.”

HathiTrust User Access and Security
100. Ninety-three (93) individuallocated in Michigan, New ¥k, Minnesota, Wisconsin and
California have “privileged access” to ma#dsi stored in the HDL. HT ROG No. 3(l);
Wilkin Tr. 190:21-23, 192:11-19.
RESPONSE: Solely for purposes of thistion, the Libraries admit the statement in
part, with the clarification that “privileged accésgsthis context refers to specific permission
that has been granted to allow atgalar user the abtly to read works treated as in-copyright in
the HDL under certain circumstances and for a particular purpose (Wilkin Tr. 191:11 — 194:13.),

and the clarification that otheestrictions apply to the accemsd use specifically granted to

these usersSge Snavely Decl. 1 17.)
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101. Authenticated users with “privileged access'the HDL can view and download any
work that is stored in the HDL ommage at a time. Wilkin Tr. 192:21-194:9.

RESPONSE: Solely for purposes of thistion, the Libraries admit the statement in
part, with the clarification that “privileged accésgsthis context refers to specific permission
that has been granted to allow atgalar user the abtly to read works treated as in-copyright in
the HDL under certain circumstances and for a particular purpose. (Wilkin Tr. 191:11 — 194:13.)
After a person who has been granted “privitkgecess” authenticates to the system under the
circumstances required for that user (e.g., frddivastaff member’s spedd work station), only
then is the person permitted to read or dowshi@ame page at a time) works treated as in-
copyright in the HDL, and only for the purpdee which the person lsdbeen specifically

granted permission (e.g., in order torqmete the staff member’s work})d()

102. Approximately five (5) users antirty-two students (32) daculty with print disabilities
may obtain “privileged access” to the HDL without authenticating onto the system from a
particular workstation. HT ROG N 3(1); Wilkin Tr. 193:20-194:6.
RESPONSE: Solely for purposes of thistion, the Libraries admit the statement in

part, with the clarification thaither restrictions apply to tleecess and use specifically granted

to these usersSge Snavely Decl. 1 17.)

103. Fourteen (14) different individuals locatedMichigan and Indiana have physical access
to one or more of the servers or backup sagemprising storing the digital content in the
HDL. HT ROG No. 3()).
RESPONSE: Solely for purposes of thistion, the Libraries admit the statement in

part, with the clarification that all of the indduals’ access is subjectyarious restrictions, and

I (S snavely Decl. 117.)
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104.

Clancy Tr. 94:1-99:20,

104:2- 18.

RESPONSE: Solely for purposes of this mfithe Libraries admit th|jj| |Gz

I Ccey Tr. 99:12-17.)

105.
Christenson Tr. 120:14-24.

RESPONSE: Denied, on the ground that Paragraph 105 mischaracterizes Ms.
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RESPONSE: Solely for purposes of thistimio, the Libraries admit the statement with
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107.

RESPONSE: Denied in part, on the grourat|jj| || | G
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108.
Wilkin Tr. 174:23-178:17.

RESPONSE: Denied on the ground thatdfaéement mischaracterizes Mr. Wilkin's

festimony. Mr. Wikin tesifed t~
109.

Wilkin Tr. 174:23-178:17.

RESPONSE: Denied on the ground thatstatement mischaracterizes testim-.

VIIl. BOOK EXAMINATION

110. UM evaluated the physical condition of the Infringed Books that came from MLibrary
and conducted searches of the databases itaugdtify the availability and price of a
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new book in response to Plaintiffs’ discoyeequests. Wilkin Tr. 74:16-75:5; 78:24
79:5.

RESPONSE: Denied. Plaintiffs’ discoveryuests, and UM’s evaluation and responses,
regarding the physical condition of certain books and their availability for purchase new
addressed only works identifiedtine schedule attached to Pléist requests, and the schedule
did not include all of the books Plaintiffs haskefined as the “Infringed Books” in this motion.
(Rosenthal Decl., Ex. 77 (responses to Regudes. 5 & 8); Petersen Opp. Decl., Ex. A

(Schedule A).)

111. When, in response to Plaintiffs’ discoverguests, UM and UC performed a search to
determine whether unused replacement copiéiseoinfringed Books from their libraries
could be obtained at a “fair pg,” they reported that new cegiof identical versions of
many Infringed Books were advertised $ale for under $20 a copy. UM/UC RFA No. 5
(admitting that new copies of identicalrsmns of many Infringed Books could be
purchased for under $20).

RESPONSE: Denied. Plaintiffs’ discovegquests, and UM’s and UC'’s searches and
responses, regarding the availability of unussalacements of certain books addressed only
works identified in the schedules attache®taintiffs’ requests, rad the schedules did not
include all of the books Plaintiffs have dedd as the “Infringed Books” in this motion.

(Rosenthal Decl., Exs. 74 & 77 gonses to Requests Nos. 5 &Bgtersen Opp. Decl., Exs. A

& B (Schedule A).)

112. When, in response to Plaintiffs’ discoyeequests, UM, UC and UW evaluated the
physical condition of the Infringed Books, grdix were identified as “damaged” and
only twenty-six were identified as “deterioratingat substantial riskf deteriorating in
the near future.” UM/UC/UW RFA No. 8

RESPONSE: Denied. Plaintiffs’ discoverygteests, and UM, UC, and UW’s evaluations

and responses, regarding physical condition dhtebooks addressed only works identified in
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the schedules attached to Pldist requests, and the schedutlid not include all of the books

Plaintiffs have defined as the “Infringed Bobdks this motion. (Rosenthal Decl., Exs. 74, 77, &

79 (response to Request Nos. 5 & 8); Pete@pp Decl., Exs. A — C (Schedule A).)

113.

Works published between 1850 and 1990 were tylgipainted with acid content in the
paper and that he considersyauch works to be “deteridnag with the natural process
of decay.” Wilkin Tr. 66:8-67:255ee also Courant Tr. 43:11-44:10.

RESPONSE: Denied on the ground thatstagement is vague and ambiguous in that

there is no antecedent of “he.”

114.

ORPHAN WORKS PROJECT

The Orphan Works Project (“OWP”) is an inttiee to, inter alia, identify amongst the in-
copyright works in the HDL so-called “orphan works” — in-copyright works for which
the copyright holder cannot be found. “fdler the OWP pilot process, OWP staff
undertook a multistep due diligence processhieck whether a work is commercially
available for sale and, if it is not, to attempt to locate@mdact the copyright holder. If
the OWP staff were unsuccessful in identifyithe copyright holder, the bibliographic
information for the work would have beestéd on the HathiTrust Service for ninety
days.” Furthermore, “under the pilot prgseif no copyright haler emerged during the
ninety days, and if UM owned a physical cagythe work in its ctbection, UM, through
the HathiTrust Service, planned to make work available on a limited basis to UM
students, professors, and other authenticatexs asd visitors to the libraries at UM’s
campuses, to view the work in full, prinetivork one page at a time, and download the
work one page at a time in singlegeaPDF files.” Answer 1 3, 73, 74.

RESPONSE: The Libraries admit the statement, but deny that the quotation marks

denote exact quotes from the cited paragraphs of the Answer.

115.

UM decided to engage in the OWP in thenths following, and in ght of, Judge Chin’s
rejection of the Amended Settlement Agreement (“ASA”) in the Google Books case
because the ASA had provided “a mechanism whereby orphan works could be used
without negative consequences . . . [ajiten the settlement didn’t go through, that
avenue for making these works useable tasked off and we asked ourselves the
guestion, is there some way we can get somefiieur of these works for digital uses.”
Courant Tr. 141:22-144:20.
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RESPONSE: Solely for purposes of this rantithe Libraries admit that the statement is
an accurate representation of Mr. Courant’drtesty, made after the repeated objections of his

counsel as to the form of the qtiess asked. (Courant Tr. 141:22-144:20.)

116. Books determined to be orphan works under@wWP will be made available to “tens of
thousands” of people, includirayirrently registered UM stlents, faculty, staff and
people who walk into the MLibrarfacilities. CouranTr. 146:7-20.

RESPONSE: Denied. Mr. Courant did naitily that books determined to be orphan
works under the OWP “will” be made availableatwyone; rather, he testified as to the persons
that “would have had” specified accesshe works, had the O®/not been suspended
indefinitely. (Courant Tr. 1143:14; 59:8-19161:6-13.)

Further, Mr. Courant made clear that no orpterk would have been made available to
“tens of thousands” of people at any given tiRather, authenticated users of University of
Michigan Library services wodlhave limited access to an orph&ork on a “one-to-one” basis,
under which only one digital copy may be viewed at any given time for each print copy currently
existing in the library’sollection. In other words, if the Wrersity of Michigan Library owned
only one print copy of the orphan work, only onéhanticated user mayeiv the digital copy at
any given time.l@. 145:7-14; 155:19-24.) Moreover, suclerswould only be able to view a
single page of the book at a time; authenticatedsusf the digital copy “would have exactly the

same access as authenticated users in the ligangould turn one page at a time and read the

book electronically. But that would fadl you could do with it . . . ."1¢l. 168:19-169:3.)

117. On May 16, 2011, MLibrary announced the launEthe OWP. FAC { 73; Answer  73.

RESPONSE: The Libraries admit the statement.
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118.

119.

120.

121.

122.

123.

On June 23, 2011, UW'’s intention to partei@ in the OWP became public. Answer
36.

RESPONSE: The Libraries admit the statement.

On August 24, 2011, UC announced its intention to join the OWP. Answer { 35.

RESPONSE: The Libraries admit the statement.

On August 24, 2011, Cornell announced its intento join the OWP. Answer  38.

RESPONSE: The Libraries admit the statement.

A book entitledGood Troupers All: The Story of Joseph Jefferson by Gladys Malvern

was digitized and included in the HDL awds preliminarily identified as a book that
UM planned to make available on a limited Basintemplated as part of the OWP if the
copyright holder were riadentified. Answer  13.

RESPONSE: The Libraries admit the statement.

A book entitledLost Country by Jack Salamanca was digitized and included in the HDL
and was preliminarily identified as a boolattUM planned to make available on a
limited basis contemplated as part of the Of\tRe copyright holdewere not identified.
Answer { 29.

RESPONSE: The Libraries admit the statement.

On September 16, 2011, UM announced that tvere “number of errors, some of them
serious,” in the process that had been wsedentify orphan candides as part of the
Orphan Works Project. Rosenthal DeElx, 94 (9/16/11 UM Library Announcement);
Answer § 78; Wilkin Tr. 241:24-242:14.
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RESPONSE: The Libraries admit the statemertit) the clarification that none of the
errors referred to in the statement resuiiteany works being made available through the
Orphan Works Project. (Wilkin Tr. 240:24 — 231Courant Tr. 155:19 — 24; Wilkin Decl. |

114.)

124. UM suspended work in the OWP. Courant Tr. 159:8-11.

RESPONSE: Denied on the grounds thatstatement is vague and ambiguous. UM
suspended plans to provide access to any waekdified through the OWP, but UM continues
research to identify potential orphan works andwaluate its research process. (Courant Tr.

159:22 — 160:15; Wilkin Tr. 241:13 — 23.)

125. Under the OWP, several books whose autharsilghhave been easily locatable but were
not located were wrongly identified agpban candidates. Wilk Tr. 241:24-242:14;
Courant Tr. 159:12-19, 173:8-23.

RESPONSE: Denied. The cited testimonysnet support the statement and nowhere
states that authors “shouldveabeen easily locatable 3de Wilkin Tr. 241:24-242:14; Courant

Tr. 159:12-19, 173:8-23.)

126. Wilkin characterized the “errors” in tH@WP process as “errors of execution of
management” — meaning that steps thatliesh designed were not followed, so “closer
management” is requiredVilkin Tr. 241:24-242:14.

RESPONSE: Solely for purposes of thistion, the Libraries admit the statement.

127. UM intends to proceed with identifying ppmective orphan works and expects to list
candidate orphan works on a website andgtdy other locationsCourant Tr. 158:20-
25, 161:6-10. Answer  78.
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RESPONSE: The Libraries admit that UM Istated that it intends to proceed with
identifying prospective orphan works, and thahéy at some point identify a list of orphan
works candidates to post publicly to gather mofermation about the works, but it is unclear

whether or when that will happe(Courant Tr. 158:23 — 25, 161:9 — 18.)

X. MARKET HARM

128. Defendants' unlicensed digitization and aséhe Infringed Books has harmed or
threatens to harm Plaintiffs’ interests ie thfringed Books in seral ways, including
those described below. In addition to éwdence cited belovdescriptions of the
various harms to the Individual Plaintitise set forth at: Stiles Decl. 1 10-19;
Andreassen Decl. {1 6-10; CummingscD 11 6-13; Grundstrom Decl. 11 6-12;
Robinson Decl. 1 6-10; Ronning Decl. {{ 6-&hapiro Decl. ] 6-10; Simpson Decl. {1
6-10; Weldon Decl. {1 6-10; and White D€&f.7-10, 12-17. Descriptions of the various
harms to the Associational Plaintiffs aet forth at: AG Decl 27-34; ALF Decl. 11 5-
18; NFF Decl. 11 5-12; SFF 11 5-12; TWWDEcI. 1 7-15; and UNEQ Decl. 1 5-12.
RESPONSE: Denied. As to any extant haphaintiffs have twice admitted in discovery

responses that they cannot identi@ény specific, quantifiable past harm” of any kind, (Petersen

Decl., Exs. A-T, Response No. 5), and that theye to date not been able to quanéhy

specific revenues lost as a riesif Defendants’ ifringing conduct and [are] not aware of any

documents in [Plaintiffs’] possession, custody antcol that could be employed to quantify any

specific damages incurred as aule of Defendants’ infringinganduct” (Rosenthal Decl., Exs.

11, 14, 17, 20, 23, 26, 29, 32, 35, 38, 41, 44 (responses to Interrogatory Ndsl ,6=xs. 47,

50, 53, 56, 65 (responses to Interrogatory Nos.8-9).

As to any potential loss of revenue, Pldfathave not identified “any revenue or other

earnings of any kind generatedespected to be generatedahole or in part” for digital

! The only Plaintiffs who did not expressly indicate thety have suffered no harm are SFF, NFFO, and UNEQ,
each of whom expressly admitted they do not own the copgrigtany works allegedly infringed by the Libraries.
(Rosenthal Decl., Exs. 59, 62, 68 (responses to Interrogatory Nos. 8-9.)
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archiving. (Petersen Decl. 128; Exs. A — Q (responses to Resjudo. 8); 1 19 — 21, Exs. R
— T (responses to Request No. 4 (mmebered in Plaintiffs’ responses)).)

Responses to Plaintiffs’ more particularizesertions of harm are detailed below.

129. (a) Loss or potential loss of revenue frorfesa licensing of digital copies of
Plaintiffs’ copyrighted works to Defendarfor inclusion in a digital archive for
preservation or other purposes;
Andreassen/Cummings/Grundstrém/Loukakis/Robinson/Ronning/Roy/Salamanca/Shapir
o/Simpson/Stiles/Weldon/AG/ALCS/A LFRA/TWUC ROG Il No. 5; Stiles Decl. 11
11-12, Exs. B-D; Stiles Tr. 22:25-23:B04:14-22, 105:4-9; 163:6-9, 166:4-23;
Cummings Tr. 63:25-64:19.

RESPONSE: Denied. As to any extant loseeoknue, Plaintiffs have twice admitted in
discovery responses that they cannot identifyy‘specific, quantifiable past harm” of any kind,
(Petersen Decl., Exs. A-T, Response No. 5), andllegt“have to date not been able to quantify
any specific revenues lost agesult of Defendants’ infringingonduct and [are] not aware of
any documents in [Plaintiffs’] possession, custodgontrol that could be employed to quantify
any specific damages incurred as a result déaants’ infringing condet” (Rosenthal Decl.,
Exs. 11, 14, 17, 20, 23, 26, 29, 32, 35, 38, 41, 44 (responses to Interrogatory Nog., &x3;

47, 50, 53, 56, 65 (responses to Interrogatory Nos.)8any event, theris no ready market

for the licensing of written woskfor inclusion in a digital archive for preservation or other

purposes, A
I (Junet, 2012 Deposition of Frederic L. Haber, Petersen

Opp. Decl., Ex. H, (“Haber Tr.”) 14:13-18; 119t-17; 57:19-58:15). Indeed, John White, a
literary agent currently represemgi Plaintiff J.R. Salamanca, tifistd at deposition that he is

unaware of any copyright holderyarhere who has ever been paid a fee solely for digitization of

53



their written work, and is “not aware of anyesgfic licensing for snply digitizing a book.”
(June 8, 2012 Deposition of John White, Rosenthal Decl., Ex. 4 (*“White Tr.”) 101:20-23;
102:14-15.)

As to any potential loss of revenue, Pldfathave not identified “any revenue or other
earnings of any kind generatedextpected to be generatedwhole or in part” for digital
archiving. (Petersen Decl. 28; Exs. A — Q (responses to Resjudo. 8); 1 19 — 21, Exs. R

— T (responses to Request No. 4 (misnumber&daimtiffs’ responses)) Similarly, ||}

I (Haber Tr. 24:5-23.) Moreover, in his expert declaration, Dr.

Joel Waldfogel conservatively estimates ihatould cost a staggering $569 million just to
identify and seek a license from each of the sdidlders to the works in the HDL, and this does
not even include any license fees such rigotgers might demand. (Waldfogel Decl. § 24.)
Accordingly, Dr. Waldfogel conades that “that the creation aoffering of a service with the
functionality of the HathiTrust, but with licead content, is not a commercially viable

endeavor.” Id. § 7.) Finally, John White, Plaintiff J.Balamanca’s literary agent, testified at
deposition that he has never received nor soli¢dag offers to sell or license digital copies of
Mr. Salamanca’s works for preservation purpostgt he knows no copyright holder who has,
and that he is generally unaware of any entity anywhere who would even offer such a license.

(White Tr.89:14-90:16.)

130. (b) Loss or potential loss of revenue frontesar licensing of digital copies of
Plaintiffs’ copyrighted works for use imnection with non-consumptive research;
Andreassen/Cummings/Grundstrom/Loukakis/Robinson/Ronning/Roy/Salamanca/Shapir
o/Simpson/Stiles/Weldon/AG/ALCS/ALF/ASAWUC ROG Il No. 5;Stiles Tr.  13;
Stiles Tr. 35:15-20; 168:6-19.
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RESPONSE: Denied. As to any extant loseeoknue, Plaintiffs have twice admitted in
discovery responses that they cannot identifyy*specific, quantifiable past harm” of any kind,
(Petersen Decl., Exs. A-T, Response No. 5), andhlest“have to date not been able to quantify
any specific revenues lost agesult of Defendants’ infringingonduct and [are] not aware of
any documents in [Plaintiffs’] possession, custodgontrol that could be employed to quantify
any specific damages incurred as a result dédants’ infringing condtt” (Rosenthal Decl.,
Exs. 11, 14, 17, 20, 23, 26, 29, 32, 35, 38, 41, 44 (responses to Interrogatory Néd., &xX3;

47, 50, 53, 56, 65 (responses to Interrogatory Nos.)8H)any event, there is no ready market

for the licensing of written works for use inrmection with non-consurtipe research, '

(Haber Tr. 14:6-12; 22723:4; 57:19-58:15).

As to any potential loss of revenue, Pldfsthave not identified “any revenue or other
earnings of any kind generatedexpected to be generated in whole or in part” for non-
consumptive research. (Petersen Decl. 11 2 -18,Ax Q (responses to Request No. 9); 1 19 —

21, Exs. R — T (responses to Request No. 5 (misetedln Plaintiffs’ reponses)).) Similarly,

(Haber Tr
22:17-23:4.) Moreover, in his expealeclaration, Dr. Joel Wdialgel conservatively estimates
that it would cost a staggering $569 million jusidentify and seek a license from each of the
rights holders to the works in the HDL, and ttiiees not even include any license fees such
rights holders might demand. (Waldfogel Dé&cR4.) Accordingly, Dr. Waldfogel concludes

that “that the creation and offeriing a service with the functionaiof the HathiTrust, but with
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licensed content, is not a commmially viable endeavor.” I1¢. § 7.) Finally, John White, a

literary agent currently represamgi Plaintiff J.R. Salamanca, té&ld at deposition that he has
never received nor solicited “any offers to sell or license copyrights of Mr. Salamanca’s works
for purposes of non-consumptive research,” fieaknows no copyright holder who has, and that
he is generally unaware of any entity anywheh®would even offer such a license. (White Tr.

90:23-91:16.)

131. (c) Loss or potential loss of revenue frontesar licensing of digital copies of
Plaintiffs’ copyrighted works for use puyeh connection with full-text searching,
including disruption of commercial licersgranted to online booksellers such as
Amazon, whereby authors (orefh publishers) authorize ¢ir books to be indexed and
made fully searchable in order to promote sales.
Andreassen/Cummings/Grundstrém/Loukakis/Robinson/Ronning/Roy/Salamanca/Shapir
o/Simpson/Stiles/Weldon/AG/ALCS/A LF/ASAWUC ROG Il No. 5; Stiles Decl. 1 14;
Rosenthal Decl., Ex. 104 (Amazon Sealt$ide License); es Tr. 180:10-182:11,
184:18-23, 189:14-191:17.

RESPONSE: Denied. As to any extant loseeoknue, Plaintiffs have twice admitted in
discovery responses that they cannot identifyy‘specific, quantifiable past harm” of any kind,
(Petersen Decl., Exs. A-T, Response No. 5), andlilegt“have to date not been able to quantify
any specific revenues lost agesult of Defendants’ infringingonduct and [are] not aware of
any documents in [Plaintiffs’] possession, custodgontrol that could be employed to quantify
any specific damages incurred as a result déaants’ infringing condet” (Rosenthal Decl.,
Exs. 11, 14, 17, 20, 23, 26, 29, 32, 35, 38, 41, 44 (responses to Interrogatory Nog., &x3;

47, 50, 53, 56, 65 (responses to Interrogatory Nos.)8any event, theris no ready market

for the licensing of written works for use in cemtion with full-text garching, 2|z
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I (-cber Tr. 13:23-

14:5; 17:23-18:15; 22:123:4; 57:19-58:15).

As to any potential loss of revenue, Pldfathave not identified “any revenue or other
earnings of any kind generatedextpected to be generated ihale or in part” for full-text
searching. (Petersen Decl. L8,-Exs. A — Q (responses todvest No. 10); 11 19 — 21, Exs.

R — T (responses to Request No. 6 (misnumbieretaintiffs’ responses)).) Similari|jjjjjili

I (+aber Tr. 22:17-23:4.)

Moreover, in his expert declaran, Dr. Joel Waldfogel consertwely estimates that it would
cost a staggering $569 million just to identifydaseek a license from each of the rights holders
to the works in the HDL, and this does not ewreriude any license feesich rights holders
might demand. (Waldfogel Decl. 1 24.) Acdogly, Dr. Waldfogel concludes that “that the
creation and offering of a servieath the functionality of thédathiTrust, but with licensed
content, is not a commercially viable endeavotd. { 7.) Additionally John White, a literary
agent currently representing Plaintiff J.R. Salamanca, testified at deposition that he has never
received nor solicited “any offers to sell or licenksgital copies of Mr. Salamanca’s works . . .
for purposes of full text searching,” that he knows no copyright holder who has, and that he is
generally unaware of any entity anywhere who would even offer such a license. (White Tr.
91:22-92:16.)

Finally, Defendants’ conduct does not, aadinot, disrupt commet licenses granted
to online booksellers whereby righttolders authorize dir books to be indexed and made fully
searchable in order to promotdesa By helping researchersdover relevant works they would

otherwise never find, but prohibitirige display of the text of thesvorks (except for those with
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certified disabilities), the HDL is complementdo, not disruptive of, Plaintiffs’ efforts to
increase sales of their works. Waldfogel D§d0; Wilkin Decl. | 71; Leary Decl. § 15. Nor
can there be any impairment of such licensesnaPlaintiffs are not even aware they have
granted them. Pat Cummings,@ficer of Plaintiff Authors Gid, testified at deposition that
she was unaware Amazon had made digital cayibsr works available for full-text searching.

(Rosenthal Decl., Ex. 468:9-69:18; 106:1-19t07:15-108:7 .)

132. (d) Loss or potential loss of revenue frgale or licensing of derivative uses,
including derivative uss made possible bytiicial intelligence and other technologies
to create translations, &wogies, abridgments and venss suited for new and emerging
platforms and devices;
Andreassen/Cummings/Grundstrom/Loukakis/Robinson/Ronning/Roy/Salamanca/Shapir
o/Simpson/Stiles/Weldon/AG/ALCS/A LF/ASA/TWUC ROG Il No. 5.

RESPONSE: Denied. As to any extant loseeokEnue, Plaintiffs have twice admitted in
discovery responses that they cannot identifyy‘specific, quantifiable past harm” of any kind,
(Petersen Decl., Exs. A-T, Response No. 5), andliegt“have to date not been able to quantify
any specific revenues lost agesult of Defendants’ infringingonduct and [are] not aware of
any documents in [Plaintiffs’] possession, custodgontrol that could be employed to quantify
any specific damages incurred as a result déeants’ infringing condet” (Rosenthal Decl.,

Exs. 11, 14, 17, 20, 23, 26, 29, 32, 35, 38, 41, 44 (responses to Interrogatory Nog., &x3;

47, 50, 53, 56, 65 (responses to Interrogatory Nos.)8many event, theris no ready market

for the licensing of written workir “derivative uses,” G
Y (<t . 14:16-15:15; 5719

58:15).

2 Note that Mr. Rosenthal’s declaration identifies Ms. Cummings’ transcript as Exhibit 3, but it was actually filed as
Exhibit 1 to the declaration.
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As to any potential loss of reven
I (. 2¢:5-23.) Moreover, in hs exper

declaration, Dr. Joel Waldfogel conservativetimates that it would cost a staggering $569
million just to identify and seek a license from each of the rights holders to the works in the
HDL, and this does not even include any licefess such rights holders might demand.
(Waldfogel Decl. 1 24.) Accondgly, Dr. Waldfogel concludethat “that the creation and
offering of a service with the functionality of th&athiTrust, but with licensed content, is not a
commercially viable endeavor.Id. 1 7.) Finally, John White literary agnt currently
representing Plaintiff J.R. Salamanca, testif deposition that he has never received “any
offers to sell or license digitaopies of Mr. Salamanca’s works the purposes of creating such

derivative uses.” (White Tr. 92:17-94:19.)

133. (e) Loss or potential loss of revenue freate or licensing of digital copies of

Plaintiffs' copyrighted works du® the availability of suckwvorks for tens of thousands

of people to view, print and downloadasesult of the accidental or mistaken

identification of such works as public domain or "orphan works";

Andreassen/Cummings/Grundstrom/Loukakis/Robinson/Ronning/Roy/Salamanca/Shapir

o/Simpson/Stiles/Weldon/AG/ALCS/A LFRA/TWUC ROG Il No. 5; White Decl. 11

7-10, Exs. C & D; ALF Decl. 1 12-18, Ex8.& E; UNEQ Decl. § 10, Ex. A; White Tr.

98:2-18; Stiles Tr. 188:1-189:13.

RESPONSE: Denied. As to any extant lokeevenue, Plaintiffs have twice admitted in
discovery responses that they cannot identifyy‘specific, quantifiable past harm” of any kind,
(Petersen Decl., Exs. A-T, Response No. 5), andliegt“have to date not been able to quantify
any specific revenues lost agesult of Defendants’ infringingonduct and [are] not aware of
any documents in [Plaintiffs’] possession, custodgontrol that could be employed to quantify
any specific damages incurred as a result déb#ants’ infringing condet” (Rosenthal Decl.,
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Exs. 11, 14, 17, 20, 23, 26, 29, 32, 35, 38, 41, 44 (responses to Interrogatory Néd., &x3;

47, 50, 53, 56, 65 (responses to Interrogatory Nos.)8vRyeover, the Plairfts have expressly
confirmed thahone of their copyrighted works haveeen infringed by the Libraries Orphan

Works Project. (Rosenthal Decl., Exs. 12, 15, 18, 21, 24, 27, 30, 33, 36, 39, 42, 45, 48, 51, 54,
57, 60, 63, 66, 69 (responses to Request Nos. 3-5).)

As to any potential loss of revenue, notragk person has eveeén granted access to
any work through the Orphan Works Project (“OWRInhd at present thabraries do not know
whether or how the OWP will continue. (Wilkidecl. § 116.) In the event that the OWP does
go forward, the Libraries would seek to complyhithe requirements @ection 108(e) of the
Copyright Act. (d. 1117). Nor does the mere pubtioa of an author’'s name agetential
orphan-work candidate even iagd Plaintiffs’ licensing effos. During the execution of
Plaintiff J.R. Salamanca’s diglticense agreement, Tantor Mia, upon learning directly that
Mr. Salamanca’s work had recently been misitienl as potential orphan (but was never made
available to anyone to view), “had not muchaateaction,” and executehe license anyway.

(White Tr. 33:4-34:10.)

134. (f) Exposure of Plaintiffs’ copyrighted works to virtually unlimited piracy due to
breaches in security without providing Plaffstiany contractual protections or financial
remuneration in exchange for that risk,eidan Decl., passim; Stiles Decl. § 16; Stiles
Tr. 130:4-14, 167:1-4; Cummings Tr. 63:25-64:19; Cummings Tr. 108:13-20; 110:19-
11:2; Rgnning Tr. 102:11-18;
Andreassen/Cummings/Grundstréom/Loukakis/Robinson/Ronning/Roy/Salamanca/Shapir
o/Simpson/Stiles/Weldon ROG Nos. 6AG/ALCS/ALF/ASA/TWUC ROG Nos. 8-9;
Andreassen/Cummings/Grundstréom/Loukakis/Robinson/Ronning/Roy/Salamanca/Shapir
o/Simpson/Stiles/Weldon/AG/ALCS/BF/ASA/TWUC RFA Nos. 9-11;
Andreassen/Cummings/Grundstréom/Loukakis/Robinson/Ronning/Roy/Salamanca/Shapir
o/Simpson/Stiles/Weldon/AG/ALCS/A LF/ASA/TWUC ROG Il No. 5.
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RESPONSE: Denied. The HDL maintaingorous security protocols, and has been
certified as a trustwdny digital repository after an in-depéudit by the Center for Research

Libraries. (Wilkin Decl. 1 91-9€x. C; Snavely Decl. {1 9, 14, 17, 19.)

135. (9) Loss or potential loss of control avwle reproduction and distribution of
plaintiffs’ copyrighted works.
Andreassen/Cummings/Grundstrom/Loukakis/Robinson/Ronning/Roy/Salamanca/Shapir
o/Simpson/Stiles/Weldon ROG Nos. 6AG/ALCS/ALF/ASA/ITWUC ROG Nos. 8-9;
Andreassen/Cummings/Grundstrom/Loukakis/Robinson/Ronning/Roy/Salamanca/Shapir
o/Simpson/Stiles/Weldon/AG/ALCS/BF/ASA/TWUC RFA Nos. 9-11;
Andreassen/Cummings/Grundstrom/Loukakis/Robinson/Ronning/Roy/Salamanca/Shapir
o/Simpson/Stiles/Weldon/AG/ALCS/A LF/ASA/TWUC ROG Il No. 5.

RESPONSE: Denied. As to any extant lossontrol, Plaintiffs have admitted in
discovery responses that they cannot identifyy‘specific, quantifiable past harm” of any kind,
(Petersen Decl., Exs. A-T (responses to Rediesb). Further, Plaintiff J.R. Salamanca’s
literary agent testified at deposition that if ttibraries had not transmitiea digital copy of Mr.
Salamanca’s works to anyone (which theyenaot done, and there is no evidence to the
contrary), then this harm has not occurred.hife/Tr. 67:19-68:10.) As for any potential harm,
the “loss of control owethe reproduction and distribution of . copyrighted works” is not a
cognizable harm under the fair use analysiggsfair use has by definition denied a rights

holder control over the spedfreproduction at issue.

136. (h) Loss or potential loss of revenue freale and/or licensing of hardcopies and
digital copies of Plaintis' copyrighted works to libraries and/or archives.
Andreassen/Cummings/Grundstréom/Loukakis/Robinson/Ronning/Roy/Salamanca/Shapir
o/Simpson/Stiles/Weldon ROG Nos. 6AG/ALCS/ALF/ASA/TWUC ROG Nos. 8-9;
Andreassen/Cummings/Grundstréom/Loukakis/Robinson/Ronning/Roy/Salamanca/Shapir
o/Simpson/Stiles/Weldon/AG/ALCS/BF/ASA/TWUC RFA Nos. 9-11;
Andreassen/Cummings/Grundstrom/Loukakis/Robinson/Ronning/Roy/Salamanca/Shapir
o/Simpson/Stiles/Weldon/AG/ALCS/A LF/ASAWUC ROG Il No. 5; Christenson Tr.
136:25-139:4 (existence of diditeopy in HDL may impact likary’s decision whether to
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acquire print copy of book), Rosenthal Deé&ix. 103 (Christenson article discussing

cost-savings by libraries resinlg from HathiTrust); Cummigs Tr. 64:10-19 (lost library

book sales); Rgnning Tr. 106:4-10.

RESPONSE: Denied. As to any extant lokeevenue, Plaintiffs have twice admitted in
discovery responses that they cannot identifyy*specific, quantifiable past harm” of any kind,
(Petersen Decl., Exs. A-T, (responses to Reduesb), and that they “have to date not been
able to quantifyany specific revenues lost as a resulDaffendants’ infringag conduct and [are]
not aware of any documents in [Plaintiffpdssession, custody or control that could be
employed to quantify any specific damages inedi as a result of Defendants’ infringing
conduct” (Rosenthal Decl., Exs. 11, 14, 17, 20, 23, 26, 29, 32, 35, 38, 41, 44 (responses to
Interrogatory Nos. 6-7)d., Exs. 47, 50, 53, 56, 65 (responses to Interrogatory Nos. 8-9).)
Further, Plaintiff J.R. Salamanca’s literary agestified at deposition tha@tthe Libraries had
not transmitted a digital copy of Mr. Salamarscaorks to anyone (which they have not done,
and there is no evidence to thentrary), then this harm remamnly potential. (White Tr. 70:3-
71:19.)

Nor is there any potential loss of revenathe Libraries cdimue to purchase books,
even books that have already been digitizedlkf#/Decl. 11 72-74.) Last year alone, the

University of Michigan spent over 24 mdl dollars on library hardcopy and electronic

acquisitions.Id. 1 14.)

137. (i) Loss or potential loss of revenu@irin entering into collective licensing
agreements for mass digitization of workluding disruption of existing programs to
digitize library collections. Gervais Deghassim; NFF Decl. 11 7, 10, Ex. A; SFF Decl.
19 7, 10, Ex. AfY.

RESPONSE: Denied. As to any extant loseeoknue, Plaintiffs have twice admitted in
discovery responses that they cannot identifyy‘specific, quantifiable past harm” of any kind,
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(Petersen Decl., Exs. A-T, Response No. 5), andhlest“have to date not been able to quantify
any specific revenues lost agesult of Defendants’ infringingonduct and [are] not aware of
any documents in [Plaintiffs’] possession, custodgontrol that could be employed to quantify
any specific damages incurred as a result déeants’ infringing condtt” (Rosenthal Decl.,
Exs. 11, 14, 17, 20, 23, 26, 29, 32, 35, 38, 41, 44 (responses to Interrogatory Néd., &x3;

47, 50, 53, 56, 65 (responses to Interrogatory Nos.)8H8)any event, there is no ready market

for the collective licensing of vtten works for inclusion in a mass digital archiveljjjjij

I (-zbcr Tr

14:13-18; 19:14-17; 57:19-58:15ndeed, John White, an experoexl literary agent currently
representing Plaintiff J.R. Salamanca, testifiedegdosition that he isnaware of any copyright
holder anywhere who has ever b@and a fee solely for digitizatn of their written work, and is
“not aware of any specific licensing for simgligitizing a book.” (Rosenthal Decl., Ex. 4,
101:20-23; 102:14-15.)

As to any potential loss of revenue, Pldfathave not identified “any revenue or other
earnings of any kind generatedexpected to be generatedwhole or in part” for digital
archiving. (Petersen Decl. 11185 Exs. A — Q (responses to Resjudo. 8); 11 19 — 21, Exs. R

— T (responses to Request No. 4 (misnumber@dimtiffs’ responses)) Similarly, ||l

I (aber Tr24:5-23.) Moreover, in biexpert declaration, Dr.

Joel Waldfogel conservatively estimates thatould cost a staggering $569 million just to
identify and seek a license from each of the gdtalders to the works in the HDL, and this does

not even include any license fees such rights holders might demand. (Waldfogel Decl.  24.) He
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further concludes that it would cost an aitofial[|lij just to digitize the booksId( 1
16.) Accordingly, Dr. Waldfogel ewludes that “that the creatiamd offering of a service with
the functionality of the HathiTrust, but witrcénsed content, is natcommercially viable
endeavor.” Id. 1 7.)

The type of collective licensing agreementscdssed in the declai@ts of the NFF and
the SFF were brokered by the national gowerntal libraries of Norway and Sweden,
respectively, which were parties to those agesam (Helmli Decl., §10; Hedberg Decl., 110).
These regulatory agreements, which require a balsis in statutory lawyere adopted with the
purpose of enabling full view of éhdigitized works, and do not cara the types of very limited
uses made by the HDL of in-copyright work#iugenholtz Decl., { 125-28.) Moreover, and
notwithstanding the Plaintiffs’ digation to produce all documeritsoncerning the existence or
non-existence of a specific market or potaintnarket for the digitization and further
reproduction, distribution, and/or display of printed works for the purposes of a) electronic
archiving; b) non-consumptive research; c) faktt searching; and/at) use by the blind,”
(Petersen Decl. 11 2 -18, Exs. A — Q (resperis Request No. 7); 1119 - 21, Exs. R-T
(responses to Request No. 3 (misnumbered imtHfal responses))), Rintiffs have produced
no documents suggesting any spoltential collective licensing agement in the United States.

Moreover, the existence of such collectiveehsing agreements is very limited, even in
Europe. (Hugenholtz Decl., § 10). Manyr&pean countries—including Germany, France,
Spain, and the Netherlands—directly authorizedily@ization of librarymaterials for the uses
made by the Libraries in thaction, without having to obtain peission of rights holders, and
thus in these countries there is no need fwliective licensing agreesnt for such uses.d. 19

10, 13-19.) Also, in many instaees, collective rights management organizations—which would
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ostensibly act on behalf of rights holders)egotiating a collectivedensing agreement—Iack
the legal mandate to offer digitization licensasrf@any of the works in a library’s collection, so
no collective licensing agreementsutd apply to the digitization af library’s complete corpus.

(Id., 11 11, 20-24.)

XI. COPYRIGHT OWNERSHIP

138. Andreassen owns the copyrightand to the Andreassen Works. Andreassen Decl. { 3.
RESPONSE: Denied. Mr. Andreassen has plewiabsolutely no proof of ownership of
the copyright in and to the work “Bok-Norden Litteratursosiologisk Oversikt (Norwegian
Books: A Sociological Overview of Literatureidentified in Rosenthal Decl., Ex. 11 (Schedule
A) (the “Andreassen Work”), and he is not quatifto declare and establish the legal conclusion
of copyright ownership under Norwegian law.rAbst, Mr. Andreassen has established that he

claims to own copyright in the Andreassen Work.

139. Cummings owns the copyright in and te tBummings Work. Cummgs Decl. | 3, Exs.
A & B.

RESPONSE: Solely for purposes of thistimo, the Libraries admit that Ms. Cummings
owns the copyright in and to the works idemtifin Rosenthal Decl. X214 (Schedule A) (the

“Cummings Works”).

140. Grundstrom owns the copyright in and te Brundstrom Works. Grundstrom Decl. § 3.
RESPONSE: Denied. Mr. Grundstréom has patedi absolutely no proof of ownership of
the copyright in and to the wo“Oss Malvakter Emellan (Goatleper Between Us)” identified

in Rosenthal Decl., Ex. 17 (Schedule A) (thed@dstrom Work”), and he is not qualified to
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declare and establish the legahclusion of copyright ownerghunder Swedish law. At most,

Mr. Grundstrom has established that he claion@wn copyright in t Grundstrom Work.

141. Loukakis owns the copyright in and to the Loukakis Works. Loukakis ROG No. 1,
Schedule A.

RESPONSE: Solely for purposes of this motion, the Libraries admit that Mr. Loukakis
owns the copyright in and to the work “Vewular Dreams” identified in the schedule included

in Rosenthal Decl., Ex. 20 (Sahde A) (the “Loukakis Work”).

142. Robinson owns the copyright in and to the Robinson Works. Robinson Decl. § 3, Exs. A
& B.

RESPONSE: Denied in paBolely for purposes of this rmon, the Libraries admit that
Ms. Robinson owns the copyright in and te thorks “Asking for love and other stories,”
“Georgia O’Keefe: a life,” “Summer light,” arftbweetwater: a novel” ientified in Rosenthal
Decl., Ex. 23 (Schedule A) (the “Admitted Robon Works”). The Libraries deny that Ms.
Robinson owns the copyright in and to the ramimg works identified in Rosenthal Decl., Ex. 23
(Schedule A) (the “Denied Robinson Works”). The copyright registrations provided for the
works “A glimpse of scarlet and other storasitd “A perfect strangeand other stories”
identified in Rosenthal Decl., Ex. 23 (Schedulenvgre not obtained withifive years after first
publication of the work and therefore do not constitute prima facie evidence of the validity of the
copyright and the facts st in the certificate. See June 26, 2012 Declaration of Roxana
Robinson, Exs. A & B.) At most, Ms. Robinson lessablished that she claims to own copyright

in the Denied Robinson Works.
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143. Re@nning owns the copyright in andttee R@nning Works. Regnning Decl. 3.
RESPONSE: Denied. Mr. Rgnning has provided absolutely no proof of ownership of the
copyright in and to the works “Den Umudid-riheten: Henrik Ibsen Og Moderniteten
(Impossible Freedom, Henrik Ibsen and Matiy),” and “Dodsom Over Et Folk?:
Imperialismen Og Biafrakonflikten (Death Sentefbeer a People, Imperialism and the Biafra
Conflict)” identified in RosentHaDecl., Ex. 26 (Schedule A) (the “Rgnning Works”), and he is
not qualified to declare argbtablish the legal conclusiohcopyright ownership under
Norwegian law. At most, Mr. Rgnning has estdi#is that he claims to own copyright in the

Renning Works.

144. Roy owns the copyright in and ke Roy Works. Roy Decl. § 3.

RESPONSE: Denied. Mr. Roy has providdxsolutely no proof of ownership of the
copyright in and to the work “Marguerite Dgra Montréal” identifiedn Rosenthal Decl., Ex.
29 (Schedule A) (the “Roy Work”). At most, MRoy has established that he claims to own

copyright in the Roy Work.

145. Salamanca owns the copyright in and to$laéamanca Works. White Decl. | 5, Exs. A
& B.

RESPONSE: Solely for purposes of thistimo, the Libraries admit that Mr. Salamanca
owns the copyright in and to the works identifiedRosenthal Decl., Ex. 32 (Schedule A) A (the

“Salamanca Works”).

146. Shapiro owns the copyright in and to theafino Works. Shapiro Decl. § 3, Ex. A.
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RESPONSE: Solely for purposes of thietion, the Libraries admit that Mr. Shapiro
owns the copyright in and to the work “Gbenmergau: The Troubling Story of the World's
Most Famous Passion Play” identified in RosahDecl., Ex. 35 (Schedule A) (the “Shapiro

Work?”).

147. Simpson owns the copyright in and te tBimpson Works. Simpson Decl. { 3.
RESPONSE: Denied. Ms. Sisyn has provided absolutely pmoof of ownership of the

copyright in and to the work “Je Cours PWige Que La Lycose: Poemes” identified in

Rosenthal Decl., Ex. 38 (Schedule A) (tB&mpson Work”). At most, Ms. Simpson has

established that she claims to ogapyright in the Simpson Work.

148. Stiles owns the copyright in and to thiles Works. Stiles Decl. § 6, Ex. A.
RESPONSE: Solely for purposes of this rontithe Libraries admit that Mr. Stiles owns
the copyright in and to the work “Jesse Jamest Rebel of the Civil War” identified in Stiles

Rosenthal Decl., Ex. 41 (Schedule A) (the “Stiles Work”).

149. Weldon owns the copyright in and to the A Works. Weldon Decl. 3, Exs. A & B.
RESPONSE: Denied in paBolely for purposes of this rtion, the Libraries admit that
Ms. Weldon owns the copyright in and to thédaing works identified in Rosenthal Decl., Ex.
44 (Schedule A) (the “Admitted Weldon Works”):
a. Affliction
b. Auto da fay
c. Big Women

d. Darcy’s Utopia
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e. Flood warning: a play

f. Leader of the band

g. Life force

h. Moon over Minneapolis, okVhy she couldn’t stay
i. Praxis: a novel

J. Puffball: a novel

k. Rhode Island blues

I.  She may not leave

m. Splitting

n. The cloning of Joanna May
0. The heart of the country

p. The hearts and lives of men
g. The rules of life

r. The Shrapnel Academy

s. The spa Decameron

t. Watching me, watching you
u. Wicked women: stories

v. Worst fears

The Libraries deny that Ms. Weldon owns the cagiyrin and to the remaining works identified

in Rosenthal Decl., Ex. 44 (Schedule A) (tbenied Weldon Works”) based on the failures of

proof discussed below:
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a. For the work “A hard time to be atfeer: a collection of short stories,” Ms.
Weldon has provided absolutely napf of ownership of copyrightSee June
25, 2012 Declaration of Fay Weldon (“WeldbDecl.”), Exs. A — B.) At most, Ms.
Weldon has established that she claimsvia copyright in that work. Further,
Ms. Weldon has not provided proof of registratisee(d., Ex. B) and has failed
to establish that the work, which was purportedly first published December 7,
1998 in London and was published in New York in January 1i@Q%EX. A), is
not a United States work for purpos#sl7 U.S.C. § 411 based on simultaneous
publication in the United States and the United Kingdom.

b. For the work “Godless in Eden: A book of essays,” Ms. Weldon has provided
absolutely no proof of ownership of copyright. At most, Ms. Weldon has
established that she claimsawn copyright in that work.Seeid., Exs. A - B.)

c. For the work “Growing rich,” Ms. Weon has provided absolutely no proof of
ownership of copyright. At most, Ms. Wiein has established that she claims to
own copyright in that work.Seeid.)

d. For the work “Little sisters,” Ms. Weldon has provided absolutely no proof of
ownership of copyright.Seeid.) At most, Ms. Weldon has established that she
claims to own copyright in that workurther, Ms. Weldon tsanot provided proof
of registration ¢eeid., Ex. B) and has failed to ebtash that the work, which was
purportedly first published in 1977 and wasblished in both Bath and New York
that yearid., Ex. A), is not a United States vkofor purposes of 17 U.S.C. § 411

based on simultaneous publication ie thnited Statesral United Kingdom.
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e. For the work “Mantrapped,” Ms. Welddras provided absolutely no proof of
ownership of copyright3eeid., Exs. A — B.) At most, Ms. Weldon has
established that she claims to own cagiyrin that work Further, Ms. Weldon
has not provided proof of registratiosed id., Ex. B) and has failed to establish
that the work, which was purportedlydi published in 2004 and was published in
both London and New York that yead.( Ex. A), is not a United States work for
purposes of 17 U.S.C. § 411 basedwonultaneous publication in the United
States and the United Kingdom.

f. For the work “Nothing to wear and nowkeedo hide: stories,” Ms. Weldon has
provided absolutely no proof ownership of copyrightAt most, Ms. Weldon has
established that she claimsawn copyright in that work.Seeid., Exs. A - B.)

g. For the work “Remember me,” Ms. Wiein has provided absolutely no proof of
ownership of copyright.3eeid.) At most, Ms. Weldon has established that she
claims to own copyright in that workurther, Ms. Weldon tsanot provided proof
of registration ¢eeid., Ex. B) and has failed to ebtash that the work, which was
purportedly first published in 1976 amds published in both London and New
York that yearid., Ex. A), is not a United Stategork for purposes of 17 U.S.C.
§ 411 based on simultaneous publicatiothm United States and the United
Kingdom.

h. For the work “Sacred cows,” Ms. Weldon has provided absolutely no proof of
ownership of copyright. At most, Ms. Wiein has established that she claims to

own copyright in that work.Seeid., Exs. A - B.)
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For the work “Bulgari connection,” M&Veldon has provided absolutely no proof
of ownership of copyright.Seeid.) At most, Ms. Weldon reestablished that she
claims to own copyright in that workurther, Ms. Weldon tsanot provided proof
of registration ¢eeid., Ex. B) and has failed to ebtah that the work, which was
purportedly first published in 2001 amds published in both London and New
York that yearid., Ex. A), is not a United Stategrk for purposes of 17 U.S.C.

8 411 based on simultaneous publicatiothm United States and the United
Kingdom.

For the work “The fat woman'’s joke,” Ms. Weldon has provided absolutely no
proof of ownership of copight. At most, Ms. Weldon has established that she

claims to own copyright in that workde id., Exs. A—B.)

150. AG owns the copyrights in and toetiAG Works. AG Decl. | 26, Ex. A.

RESPONSE: Denied. The ownership and registration evidence submitted by The

Authors Guild, Inc. (the “AG”) fas to establish that AG owns the copyrights in and to the works

identified in Rosenthal Decl., Ex. 47 (Schedule(he “AG Works”) and to meet the Copyright

Act’s requirements. Specifically, the Libraries note the following defects in the proof submitted

by Plaintiffs:

a. For the work “Writers Roundtable,” jdily authored by Michael Drury and Helen

Rose Hull, the proof of ownership submitted by the AG does not establish the full
chain of title between the authors Mai Drury and Helen Rose Hull (June 29,

2012 Declaration of Paul Aiken (“Aikendgl.”), Ex. D at 6-7), the original
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copyright claimant Authorseague of America, Incid.), and the renewal
claimant Michael Druryi(l. at 8-9). &eeid., Exs. C—-D.)

. Forall of the identified works authordsy Mignon Eberhart, the will of Mignon
Eberhart does not establish as an sipdiied fact that thcopyrights of Mignon
Eberhart were bequeathed to the AG. The will includes two different provisions
bequeathing “all of [the testator’s] righitle and interest in and to any literary
property owned by me at the time of my death”:fingt, to Mignon Eberhart’s
nephew, William Vogelsang or, if he predeceased her, to his issue, per stirpes, and
the second to “the Author’s Guild ofélAmerican League of Author’s of New
York City.” (id., Ex. C at 8-13.)

. For the work “While the Patient Slgpbby Mignon Eberhart, allegedly first
published in the United States1931, no registration identified in the name of
Mignon Eberhart or AG, and no renewalre§istration is identified in the name
of Mignon Eberhart or AG.Seeid., Ex. D.)

. For the work “The Mystery of Hunting’s End,” by Mignon Eberhart, allegedly
first published in the United Stateslif30, no registration is identified in the
name of Mignon Eberhart or AG, and no nemakof registration is identified in
the name of Mignon Eberhart or AGe¢id.)

. For the work “Five Passengers fronshon,” by Mignon Eberhart, allegedly first
published in the United States1946, no renewal of regjration is identified in
the name of Mignon Eberhart or AGe¢id.)

Forall of the identified works authordny Sax Rohmer, the document at Aiken

Decl., Ex. C at 14 is insufficient to esteshl transfer of Sax Rohmer’s copyrights
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in the identified works to the AG. The document at page 14 of Aiken Decl., Ex. C
pertains to the distribution of copyrightteld by Mr. Rohmer’s wife, Elizabeth
Sax Rohmer, at the time of her death badqueathed in her will “in equal shares”
to The Society of Authors (London) amtie Authors League of America Inc.
(Id.) This document does not estabighat copyrights were bequeathed by Ms.
Rohmer under her will, whether thosgpyrights included any copyrights
inherited from her husband Sax Rohnwrhow the bequeathed copyrights (if
they did include any copyrights in the idéied Sax Rohmer works) were divided
between The Society of Authors andeTAuthors League of America Indd()

g. For the works “The Dream Detective,” i€ Emperor of America,” “The Day the
World Ended,” and “Grey Face,” dudred by Sax Rohmer, the proof of
ownership submitted by the AG does not establish the full chain of title between
the author Sax Rohmer, the originapgright claimant (which was not Sax
Rohmer) (Aiken Decl., Ex. D Part 3340-11, 14 — 17, 20 — 25), and the renewal

claimant Sax Rohmerd. at 20 — 25).%eeid., Exs. C—-D.)

151. ALF owns the copyright in and to the AlWorks. ALF Decl. { 4, Exs. A-C.

RESPONSE: Denied. The ownership and registration evidence submitted by The
Authors League Fund (the “ALF") fails to eslish that ALF owns the quyrights in and to the
works identified in Rosenthal Decl., Ex. 53 (Sdtke A) (the “ALF Works”) and to meet the
Copyright Act’'s requirements. Spécally, the Libraries note thisllowing defects in the proof
submitted by Plaintiffs:

a. Forall of the identified works authed by Vera Caspary, the assignment
purportedly transferring Vera Casparypgrights from her heirs to the Authors
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League Fund is not fully executed, lacking a signature from the Authors League
Fund. (June 26, 2012 Declaration of IsaHelve (“Howe Decl.”), Ex. B at 12 —

17.)

. For the work “The Husband,” identified in Rosenthal Decl., Ex. 53 (Schedule A),
the proof of ownership submitted by ALF does not establish the full chain of title
between the author Vera Caspary, theinalbcopyright claimant for ad interim
registration W. H. Allen & Co. Ltd. (bwe Decl., Ex. C at 2 — 3, 15 — 16), the
copyright claimant for rgistration Vera Casparyd; at 5 — 6), and the renewal
claimant Vera Casparyd at 15 — 18).%eeid., Exs. B—-C.)

. Plaintiffs have not providetkgistration certificates senewal certificates for any

of the Gladys Malvern works identified in Howe Decl., Ex. Zeg(id., Ex C.)

152. ASA owns the copyright in and to the AWorks. ASA ROG No. 1, Schedule A.

RESPONSE: Denied. The Australian Sogciet Authors Limited (“ASA”) has provided

absolutely no proof that ASA owns the copyright and to the works identified in Rosenthal

Decl., Ex. 56 (Schedule A) (the “ASA WorksHaving identified registrations and no evidence

of any transfers of copyright or any other Bder ASA’s ownership of any copyrights in the

ASA Works. The ASA Works are identified asggauthored by Mouni Sadhu, Dal Stivans, and

William Hart-Smith, and the ASA has not identified any basis for its ownership of copyright in

those works. Moreover, the ASA has not provigeabf of registration or renewal for the work

“Concentration” identified in Rosenthal Dedtx. 56 (Schedule A), and has failed to establish

that the work, which was purportedly fitiblished in 1959 and was published in both London
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and New York that yeard.), is not a United States workrfpurposes of 17 U.S.C. § 411 based

on simultaneous publication in the itdd States and the United Kingdom.

153. TWUC owns the copyright iand to the TWUC Works. TWC Decl. § 6, Exs. A & B.

RESPONSE: Denied. The ownership and registration evidence submitted by The
Writer's Union of Canada (the “TWUC?”) fails stablish that TWU®wns the copyrights in
and to the works identified in Rosenthal DeEk, 65 (Schedule A) (the “TWUC Works”) and to
meet the Copyright Act’s requirements. Speclficahe Libraries note the following defects in
the proof submitted by Plaintiffs:

a. TWUC submits a will purporting to traresf Edith Fowke’s copyrights to TWUC,
(June 28, 2012 Declaration of Kelly Duff(“Duffin Decl.”), Ex. B.), but
Plaintiffs have provided absolutety proof that Edith Fowke owned the
copyrights in and to the TWUC Works at her deadl).(

b. TWUC has not provided proof of regiation of “Lumbering Songs from the
Northern Woods” identified in RosentHaecl., Ex. 65 (Schedule A), which was
purportedly first published in Austin i©70 (Duffin Decl., Ex. A) and is a United
States work for purposes of 17 U.S.C. § 411.

c. For the work “Songs of Work and Freedom” identified in Rosenthal Decl., Ex. 65
(Schedule A), TWUC has not establishiedt the work is still protected by
copyright. The work was first publishedtime Chicago in 1960 (Duffin Decl., Ex.
A) and TWUC has provided no ewrdce of renewal of copyright.

d. TWUC has not provided proof of regidin of “Songs of Work and Protest”

identified in Rosenthal Decl., Ex. 65di8dule A), which was purportedly first
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published in New York in 1973 (Duffin DecEx. A) and is a United States work
for purposes of 17 U.S.C. § 411.

e. TWUC has not provided proof of regidien of “Traditional Singers and Songs
from Ontario” identified in Rosenthd@lecl., Ex. 65 (Schedule A), and has failed
to establish that the work, which wagrportedly first published in 1965 and was
published in both Ontario and Hatboro, Peiwenia that year (Duffin Decl., Ex.
A), is not a United States work fpurposes of 17 U.S.C. § 411 based on
simultaneous publication in the United States and Canada.

Xll.  PUBLICATION

154. Each of the Infringed Books is published.
Andreassen/Cummings/Grundstrém/Loukakis/Robinson/Ronning/Roy/Salamanca/Shapir
o/Simpson/Stiles/Weldon/AG/ALF/AATWUC ROG No. 1, Ex. A.

RESPONSE: The Libraries admit the statement.

155. Only published works were digitized inetlisoogle Library Ryject. UM/UC/UW RFA
No. 4; Clancy Tr. 45:3 — 48; Hirtle Tr. 191:7-20.

RESPONSE: The Libraries admit the statement.

Xlll.  COPYING OF INFRINGED BOOKS

156. Pursuant to one or more of the GooGl®operative Agreements, the Andreassen Works
were digitized and included in the HDL. Answer | 22;
http://www.hathitrust.org/hathifilesJM RFA No. 35.

RESPONSE: Solely for purposes of thistimo, the Libraries admit that, pursuant to one
or more of the Google Cooperative Agreements, the Andreassen Work was digitized and

included in the HDL.
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157.

158.

Pursuant to one or more of the GooGleoperative Agreements, the Cummings Works
were digitized and included in the HDL. Answer { 23;
http://www.hathitrust.org/hathifilesJM RFA No. 35.

RESPONSE: Solely for purposes of thietion, the Libraries admit the statement.

Pursuant to one or more of the Googteoferative Agreements, the Grundstrém Works
were digitized and included in the HDL. Answer | 24;
http://www.hathitrust.org/hathifiledJM RFA No. 35.

RESPONSE: Solely for purposes of thistimo, the Libraries admit that, pursuant to one

or more of the Google Cooperative Agreetsethe Grundstrom Work was digitized and

included in the HDL.

159.

Pursuant to one or more of the Google Cooperative Agreements, the Loukakis Works
were digitized and included in the HDL. Answer Y 25;
http://www.hathitrust.org/hathifilesJM RFA No. 35.

RESPONSE: Solely for purposes of thistimo, the Libraries admit that, pursuant to one

or more of the Google Cooperative Agreemettits Loukakis Work was digitized and included

in the HDL.

160.

161.

Pursuant to one or more of the Google Cooperative Agreements, the Ronning Works
were digitized and included in the HDL. Answer  26;
http://www.hathitrust.org/hathifilesJM RFA No. 35.

RESPONSE: Solely for purposes of thistion, the Libraries admit the statement.

Pursuant to one or more of the GooGleoperative Agreements, the Robinson Works
were digitized and included in the HDL. Answer  27;
http://www.hathitrust.org/hathifiledJM RFA No. 35.

RESPONSE: Solely for purposes of thistion, the Libraries admit the statement.

78



162.

Pursuant to one or more of the GooGleoperative Agreements, the Roy Works were
digitized and included in the HDL. Answer  28p://www.hathitrust.org/hathifiles
UM RFA No. 35.

RESPONSE: Solely for purposes of thistimo, the Libraries admit that, pursuant to one

or more of the Google Cooperative Agreemetts,Roy Work was digitized and included in the

HDL.

163.

164.

Pursuant to one or more of the GooGlaoperative Agreements, the Salamanca Works
were digitized and included in the HDL. Answer  29;
http://www.hathitrust.org/hathifiledJM RFA No. 35.

RESPONSE: Solely for purposes of thietion, the Libraries admit the statement.

Pursuant to one or more of the Google Cooperative Agreements, the Shapiro Works were
digitized and included in the HDL. Answer § 3@p://www.hathitrust.org/hathifiles
UM RFA No. 35.

RESPONSE: Solely for purposes of thistimo, the Libraries admit that, pursuant to one

or more of the Google Cooperative Agreements, the Shapiro Work was digitized and included in

the HDL.

165.

Pursuant to one or more of the Google Cooperative Agreements, the Simpson Works
were digitized and included in the HDL. Answer  31;
http://www.hathitrust.org/hathifilesJM RFA No. 35.

RESPONSE: Solely for purposes of thistimo, the Libraries admit that, pursuant to one

or more of the Google Cooperative Agreemettits Simpson Work was digitized and included

in the HDL.
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166. Pursuant to one or more of the Googteo@erative Agreements, the Stiles Works were
digitized and included in the HDL. Answer § 32tp://www.hathitrust.org/hathifiles
UM RFA No. 35.

RESPONSE: Solely for purposes of thistimo, the Libraries admit that, pursuant to one
or more of the Google Cooperative Agreements, the Stiles Work was digitized and included in

the HDL.

167. Pursuant to one or more of the Google Cooperative Agreements, the Weldon Works were
digitized and included in the HDL. Answer  38tp://www.hathitrust.org/hathifiles
UM RFA No. 35.

RESPONSE: Solely for purposes of thietion, the Libraries admit the statement.

168. Pursuant to one or more of the Google Cooperative Agreements, the AG Works were
digitized and included in the HDLhttp://www.hathitrust.org/hathifiledJM RFA No.
35.

RESPONSE: The Libraries admit the stataiin part, admitting that the AG Works
were digitized and included in the HDL, but denying that the eceleited by Plaintiffs
establishes that such digitization occurred pamsto one or more of the Google Cooperative

Agreements. See http://www.hathitrust.org/hathifilefRosenthal Decl., Ex. 77 (response to

Request No. 35).)

169. Pursuant to one or more of the Google Cooperative Agreements, the ALF Works were
digitized and included in the HDL. Answer § B8tp://www.hathitrust.org/hathifiles
UM RFA No. 35.

RESPONSE: The Libraries admit the statatrin part, admitting that the ALF Works
were digitized and included in the HDL, but denying that the eceleited by Plaintiffs

establishes that such digitization occurred pamsto one or more of the Google Cooperative
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Agreements. See http://www.hathitrust.org/hathifile®Rosenthal Decl., Ex. 77 (response to

Request No. 35).)

170. Pursuant to one or more of the Googleoferative Agreements, the TWUC Works were
digitized and included in the HDLhttp://www.hathitrust.org/hathifiledJM RFA No.
35.

RESPONSE: The Libraries admit the statehemart, admitting that the TWUC Works
were digitized and included in the HDL, but denying that the ecilerted by Plaintiffs
establishes that such digitization occurred pamsto one or more of the Google Cooperative

Agreements. See http://www.hathitrust.org/hathifile®Rosenthal Decl., Ex. 77 (response to

Request No. 35).)

171. Pursuant to one or more of the Google Cooperative Agreements, the ASA Works were
digitized and included in the HDLhttp://www.hathitrust.org/hathifiledJM RFA No.
35.

RESPONSE: The Libraries admit the stagatrin part, admitting that the ASA Works
were digitized and included in the HDL, but denying that the eceleited by Plaintiffs
establishes that such digitization occurred pamsto one or more of the Google Cooperative

Agreements.See http://www.hathitrust.org/hathifilefRosenthal Decl., Ex. 77 (response to

Request No. 35).)

172. Defendants admit that the Image File andtTele, which were generated through the
digitization process for each Infring&bok and incorporated into the HDL, each
“implicates the right of reproduction refermad in 17 U.S.C. § 106(1).” UM RFA No.
15.

RESPONSE: Denied. In q@gsnse to Plaintiffs’ First Rpuests for Admission to Mary

Sue Coleman, the Libraries admitted that the krfai¢e (as defined in Defendant’s response to
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Request No. 14) and the TexteHas defined in Defendanttesponse to Request No. 14) are
both “component[s] of the digital copy of the Wdhat the Library redeed from Google and
thatthe digital copy implicates the right of reproductioaferenced in 17 U.S.C. § 106(1).”

(Rosenthal Decl., Ex. 77, (response to Regidms. 15 — 16).) (emphasis added).

173. Plaintiffs never authorized any of the Defendants to digitize, copy or make any other uses
of any of the Infringed Books. tis Decl. 1 9; White Decl. § 11;
Andreassen/Cummings/Grundstrom/LoukakadiRson/Ronning/Roy/Shapiro/Simpson/
Weldon Decl. 1 5; AG Decl. 1 26; ALF 1 #WUC § 6; UM/UC/ UW RFA No. 7.

RESPONSE: Solely for purposes of thistion, the Libraries admit the statement.

174. Of the 116 Infringed Books, 77 are in primda30 are available for purchase in digital
format.
Andreassen/Cummings/Grundstrém/Loukakis/Robinson/Ronning/Roy/Salamanca/Shapir
o/Simpson/Stiles/Weldon/AG/ALGBLF/ASA/TWUC ROG Il No. 1;
Andreassen/Cummings/Grundstrém/Loukakis/Robinson/Ronning/Roy/Salamanca/Shapir
o/Simpson/Stiles/Weldon/AG/ALCS/A LF/ASA/TWUC ROG Il No. 4

RESPONSE: Denied on the ground thdt@ligh the Plaintiffs assert that 77 of the
Infringed Books are in print ar@D are available for purchase igiial format, Plaintiffs have

not proffered evidence to establish thastf which the Libraries therefore dispute.

82



DATED: July 20, 2012
New York, New York
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/slJoseph Petersen
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Facsimile: (212) 775-8800
Email: jpetersen@kilpatricktownsend.com

Joseph M. Beck (admittgao hac vice)

W. Andrew Pequignot (admittgmto hac vice)
Allison Scott Roach (admittgato hac vice)
KILPATRICK TOWNSEND & STOCKTON LLP
1100 Peachtree Street, Suite 2800

Atlanta, Georgia 30309-4530

Telephone: (404) 815-6500

Facsimile: (404) 815-6555

Email: jbeck@kilpatricktownsend.com

Attorneys for Defendants
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