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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

THE AUTHORS GUILD, INC., etl.,
Plaintiffs, Case No. 1tv-6351(HB)

V.
HATHITRUST, et al.,

Defendants

REPLY IN SUPPORT OF DEFENDANT INTERVENORS’
MOTION FOR COSTS AND ATTORNEYS’ FEES

To protect their distinct and substantial interest in accessing the Haitfidigual
Library (“HDL"), the National Federation of the Blind, Georgina Kleege, Blair Seidlitz, and

Courtney Wheeler (collectively “NFB’$ought to intervene ithis case Had plaintiffsobtained
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their requested relieffgpoundment and sequestratiminthe HDL), blind students and scholars
would have lost their onlgneans oequal access @ comprehensive collection of university
library texts—access that was already in place at the University of Michigathabdas on the
near horizon at othé#DL institutions Plaintiffs did not contest NFB’s grounds for intervention.
Upon intervening, NFB became a paiiythe litigation. And upothe Court’s issuance of its
Opinion & Order on October 10, 201RFB secured a clear ruling that creating a digital
collection for use by the blind a fair use and that educational entities with such collections
may, under the Chafee Amendment, choose to lawfully distribute these electxtsito tal
blind Americans. Accordingly\NFB is now a prevailing party, fully entitled to an award of
attorneys’ fees and costs under 17 U.S.C. § 505.

Plaintiffs incorrectly assert thaFB is not a prevailingarty by virtue of its status as an
interveror. Plaintiffs offer no legal authoritynowever, supportintheir swesping proposition
that how a party enters a case Besrwhether it cathedeemeda prevailing partentitled to
attorneys’ fees To the contrary, in a variety of feshifting casesgourts routinely award fees to
intervenors who have prevailédin Wilder v. Bernsteinfor example, the United States Court of
Appeals for thesecand Circuit held that intervening partigscivil rights cases are entitled to
attorneys’ fees if they prevaiih the litigation by vindicating theirights? Similarly, in awarding
fees to the intervening plaintiffs Bhaw v. Huntthe United States Court of Appeals for the

Fourth Circuitnotedthat “persons within the generic category of plairtitervenors have often

! See New Jersey v. E.P.863 F. 3d 1279, 1280-82 (D.C. Cir. 20149lding that intervenor
party was entitled to an award of attorneys’ fees as the prevailing;pérty v. lllinois State

Bd. of Elections410 F.3d 404, 421 (7th Cir. 2005) (sanf&)aw v. Huntl54 F.3d 161, 164 (4th
Cir. 1998) (same)}astert v. lllinois State Bd. of ElecidComm’rs 28 F.3d 1430, 1441 (7th
Cir. 1993) (same\Vilder v. Bernstein965 F.2d 1196, 1204 (2d Cir. 1992) (en banc) (same);
Seattle Sch. Dist. No. 1 v. Washingt683 F.2d 1338, 1350 (9th Cir. 1980) (same).

2965 F.2d at 1204.



been found by courts to fit within the rubric ‘prevailing party’ for fees purposéghe Fourth
Circuit explained that intervenors, both permissive and as of right, “appber Hederal Rules
under the general heading of ‘PartiegeFeD. R. Civ. P. 24(a) & (b), and the case law treats
them as such? The Supreme Court hasted thatintervenors are considered parties well®
For this reason, when the Second Qircansidered wather intervenor plaintiffs in a copyright
case were entitled to an award of attorneys’ fees, the fact that the plaintiffstiéradi ¢he case
through intervention did not enter into the Second Circuit’s anaysii® Indeed, 17 U.S.C. §
505 draws no distinction between the types of parties that may be awarded fees upbmgorevai
in a copyright case.

Plaintiffs also relyoncaselaw explaining that a party only prevails when there has been a
“judicially sanctioned change in the legal relationship of the parfig&intiffs blithely
conclude thatbecause there was nadicially sanctioned change in the legal position of the
parties” NFB is not a prevailing party. Plaintiffs conclusion is both absurd and wholly
inconsistent with the Court’s Opinion & Ordedust as the University Defendaats prevailing
parties, so, toayere intervenors. Defendants who win oe therits have @wvailed in that
guestions as tplaintiffs’ entitlement to relief are resolvéua favor of defendants. Any
alternative understanding of what it means to prevail would result in defemgaetsbeing

entitled to attorneys’ fees.

%154 F.3d at 164.
*1d. at 165.
® Diamond v. Charles476 U.S. 54, 68 (1986)
® See Matthew Bender & Co., Inc. v. West Publishing o. 01-7850, 2002 WL 1583912 (2d
Cir. July 17, 2002fSummary Order)
" Pls.” Opp’n to Defs.’ Fee Mot. at 20 (quotiByckhannon Bd. & Care Home, Inc. v. W. Va.
8Dep’t of Health & Human Res532 U.S. 598, 605 (2001)).
Id.



Because thi€ourt has held that “[t|he provision of equal access to copyrighted
information for print-disabled individuals is mandated by the ADA and the Rehadbilitatt of
1976” and that “[tlhe provision of access to previously publisheddnamatic literary works
within the HDL fits squarely within the Chafee Amendmethgre has beea judicially
sanctioned change in the legal relationship between plaintiffs and NffBr to the Court’s
order, the legality of blind individuals’ access to the HDL was in question. NowCohig has
established that blind individuals’ access to the HDL is protected timel&DA, the
Rehabilitation Act, fair use, and the Chafee Amendraedtthat plaintiffs are not entitled to
their requested reliefThe change in the legal relationship between NFB and plaintiffs could not
beclearer.

The rationale behind awarding fees and costs to prevailing defemtants/right cases
holdstrue for NFB in this case as wells the Supreme Court has explained, awarding
attorneys’ fees to prevailing defendants encouragefendants who seek to advance a variety of
meritorious copyright defenses” to litigate them, and in doingedp, dlarfy copyright law,
advancing its “purpose of enriching the general public through access to creatige’\ In
the present case, NFB’s defense greatly advanced the public intecksiflging the interaction
between civil rights and copyright law and by ensuring tthettevolutionarypromise of the
HDL is available to blind individuals.

Contraryto plaintiffs’ assertions otherwise, NFB’s effortstlis litigation were not

duplicative. OnlyNFB argued that blind individuals’ access to the HDL was legally protected

°Op. at 22.

9 Fogerty v. Fantasy, Inc510 U.S. 517, 527 (1994ee alscPeter Jaszb05 And All That—

The Defendant'®ilemma 55 Law & Contemp. Probs. 107, 111-12 (1992) (arguing that same
standard for awarding fees should be applied to both plaintiffs and defendants in camgéght
because meritorious copyright defenses advance the public interest by demaneationtours

of copyright law).



underthe ADA and Rehabilitation Act. Furthermore, while the Library Defendants only
addressed th€hafee Amendmertriefly in their replymemorandum in support of summary
judgment, NFB fully briefed the Chafee Amendment argument throughout this ditidati
Moreover,this Courts Opinion & Orderreliedin part uporevidence presentegkclusivelyin
NFB's motion for summary judgmenit.

As afull party in this case, NFB could not avoid addressilhthe issues interjected by
plaintiffs, because they affected the organization’s interests. This inchsdedion$rom
plaintiffs thatonly can be described as “objectively unreasonaflmtluding gaintiffs’
assertions, roundly rejected by this Court, that Sec. 108 of the Copyright Act somethnicte res
the operation of fair use in the context of library reproductfamd that Sec. 121 of the Act
does the same with respect to the operation of fair use in connection with trstoprovi
services to the prindisabled® Likewise, NFB was required to addresaintiffs’ failure to
acknowledge or respond to a decade’s worth of case law on “transformative” fair uskisrom t
Circuit (and elsewhere) in a timely fashion, although these were precedentsstiattitti
ultimately determined had significant implications for the application of the dedtriservices
for the pint-disabled Had Plaintiffs avoided these unnecessary detours, they could have saved

the time of both defendants and the Court.

" CompareDefs.’ Reply in Supp. of Summ. J. at 8-16th NFB’s Mem. in Supp. of Mot. to
Intervene at 14.6; NFB’s Opp’n to Pls.” Mot. for Partial J. on Pleadings &t 8#B’s Mem. in
Supp. of Summ. J. at 12-14; NFB’s Opp’n to PIs.” Summ. J. Mot8atNFB’s Repy in Supp.
of Summ. J. at-3, 6-10.

125ee0p. at 3, 18, 21, 23 (relying on Declaration of George Kerscher); Op. at 22 (quoting
Declaration of Marc Maurer).

13 Lieb v. Topstone Industries, InZ88 F.2d 151, 156 (3d Cir. 196@jted with approval in
Fogerty v. Fantasy, Inc510 U.S. 510, 517, n.19 (1994).

14 SeeNFB’s Opp'n to Pls.” Mot for Partial J. on Pleadings.

1>SeeNFB's Reply in Supp. of Summ. dt 23.
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Plaintiffs mount two attacks on the amount of hours billed by NFB in this case, First
they complain thaPeterJaszi engageih block billing. Yet “the practice of block billing is not
prohibited in this Circuit.*® As this Court has explained, “[i]t is not necessary to know the exact
number of minutes spent nor the precise activity to which each hour was devoted nocitite spe
attainments of each attorne/.”Instead, this Court should “look][] tte big picture to see if the
total time expended for each portion of this case was reasorab\everthelessif the Court
deems MrJaszi’s billingtoo vague, it should reduce the hours Mat Jaszhas block billed by
some percentage, rather than exttaese hours from the fee award entirély.

Second, plaintiffs have focused whatNFB did not do in this case. They have not,
howeveraddressethether the time NFBxpended on motions practice was reasonalxe.
attack the reasonableness of a fee application, an opponent must provide specifansigad
offer some proof as to the unreasonableness of the Haiitere, plaintiffs have raised only the
most general of objections and point to no entry or collection of entries for any adivity a

excessivand provide neither fact nor reason in suppbrt.

* Rodriguezex rel.Kelly v. McLoughlin84 F. Supp. 2d 417, 425 (S.D.N.Y. 1999).

"United States Football League v. Nat'| Football Leagi@4 F. Supp. 474, 477 (S.D.N.Y.

1989) (internal quotation marksnitted);see also Hensley v. Eckerhad61 U.S. 424, 437 n.12
(1983) (“Plaintiff’'s counsel, of course, is not required to record in greail tietv each minute

of his time was expended.”).

8 Burr v. Sobal 748 F. Supp. 97, 100 (S.D.N.Y. 1990).

19See, e.gRyan v. Allied Interstate, Inc- F. Supp. 2d-, No. 12-0526, 2012 WL 3217853, at

*7 (S.D.N.Y. Aug. 9, 2012) (reducing, rather than eliminating, vague time entries, because “the
Court may reduce the fees requested for billing entries that are vague and do nehguffici
demonstrate what counsel didgnited States Football Leagu@04 F. Supp. at 477 (reducing

fee award by 10% in light of vague time entries).

20See ACLU of Georgia v. Barness8 F.3d 423, 428 (11th Cir. 1999) (noting that “[t]hose
opposing fee applications have obligations, too” and that “objections and proof from fee
opponents concerning hours that should be excluded must be specific and reasonably precise”
(internal quotation marks omitted).

2L Blum v. Stensqor65 U.S. 886, 892 n.5 (198&pncluding that peiibner waived her right to
challenge the number of hours billed by respondent’s counsel becattsletd¢o submitto
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On the general issue of entitlement to fees in this case, the NFB incorporatesdrycesf
the arguments and legal authority cited by the University Defendants in both their Reply and
Memorandum of Law in Support of Defendants’ Motion for Costs and Attorneys’ IFees.
these reasons and the reasons set forth above, the NFB respectfully requibst<ibiatt grant
its Motion forCosts and Attorneys’ Fees
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the District Court angvidence challenging the accuracy and reasonableness of the hours
chargedsee Hensley v. Eckerhaa6l U.S. 424, 437, and n.12 (198®)the fcts asserted in
the affidavitssubmitted by respondent’s counsel”).
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