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INTHE UNITED STATESDISTRICT COURT

FOR THE SOUTHERN DISTRICT OF NEW YORK

THE AUTHORS GUILD, INC., et al.,

HATHITRUST, et al.,

Plaintiffs, CaseéNo. 11-cv-6351(HB)

V.

Defendants.

3.

4.

DECLARATION OF GEORGE KERSCHER
IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT

I, George Kerschedo hereby declare that:

Backaground and Qualifications

| am over eighteen years of age and am competent to make this Declaration.
| am legally blind.
Attached hereto as Exhibit A &scopy of my curriculum vitae.

| have dedicated the last 26ars to creating and protmgg digital access to print

documents for the blind. | received a bacheldggree in English Edudah from Northeastern

lllinois University in 1974 and taught specialedtion and English ipublic schools from 1975

to 1985.

5.

| then began working toward a master’s degmemomputer science at the University of

Montana in 1985.
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6. While working toward my master’'s degréeleveloped the concepf computerized
books for persons with print disabilities, a terooined during the same time. A print-disabled
person is someone who cannot effectively reaut pecause of a visual, physical, perceptual,
developmental, cognitivey learning disability.

7. | developed computerized books because, lalnd master’s degree candidate in
computer science, | could not access even desbapk | needed to complete my degree. |
therefore decided to develop the technology to ersath books for mysedind others with print
disabilities.

8. During my time as a student at Univéysof Montana, | founded and developed
Computerized Books for the Blind and PrinsBibled (CBFB), through which | began creating
e-books from files from publishers. In 1988, ¢éated the first publicly available e-book, a copy

of Mastering WordPerfect 5.0.

9. 1did not attempt to patent the e-bookhealogy because | wanted it to be readily
available to anyone who was willing meake accessible books for the blind.

10. Ultimately, | left University of Montana whitout completing my degree. Because | could
not obtain books relevant to my field of studye thesis requirement fony master’'s degree was
nearly impossible to complet&he university would not grant me thesis credit for the work |
had done developing e-books. | chose insteguirsue my professional goal of improving
accessibility for the broader population through CBFB.

11. Over the last twenty years, | have served on numerous panels and committees dedicated
to improving the creation and distribution oéetronic accessible texttsr the blind. These
include: The Commission on Accddsi Instructional Materials iRostsecondary Education for

Students with Disabilities; the National Insttional Materials Accessibility Center (NIMAC)



Advisory Committee; the U.S. National FilerAmat Technical Paneihe World Wide Web
Accessibility Initiative Steeng Council; and the International Committee for Accessible
Document Design.

12. On May 7, 2012, | was one of fourteadividuals honored at the White House as a
Champion of Change for leading the fieldsofence, technology, engineering, and math for
people with disabilities.

13. | serve as the Senior Officef Accessible Technology aearning Ally. Learning Ally,
formerly known as Recording for the Blind & Blgxic, creates recorded copies of print
materials for K-12, college and graduate students, and veterans atlifsrners, who cannot
read standard print due to blindness, visual impent, dyslexia, or othidearning disabilities.
Learning Ally’s collecton of more than 70,000 digitally recexitextbooks and literature titles
is one of the largest of its kind in the worldhave worked at Learning Ally since 1991, first as
Research and Development Director frd@91-1995, and in my current position since 1995.
Learning Ally is a 501(c)(Bnon-profit corporation.

14. Currently, | also serve as Secretary Gelngfrthe DAISY Consortium, an international
association that develops, maintains and ptesiinternational DAISYDigital Accessible
Information System) Standards for authorsdmgl distribution, andm President of the
International Digital Publising Forum (IDPF), which is thglobal trade and standards
organization dedicated to the development @mnotion of electronic publishing and content
consumption. Both of these organizations wtorkromote accessibility in electronic publishing.

15. Through my committee participation and pgsitions with the DAISY Consortium,

IDPF, and Learning Ally, | have remained intdiyranvolved with the development of electronic



books and am intimately acquainted with the ésssurrounding the creati and distribution of

materials in formats thare accessible to the blind.

Statement of Opinions

16. The availability of the HathiTrust Digitaibrary (HDL) stands to revolutionize blind
students’ and scholars’ ability to compete witibir sighted counterpartdhe HDL titles | have
reviewed are the most sophistedtand accessible scanned copigsrint materials in a large
collection | have ever seen.

17. New digital books can be readily made accessible but rarely are. Even if new books are
to be made generally accessible, the expenseraferting existing librargollections with many
highly specialized and even out-of-print booksans that the type of mass digitization
conducted by the HathiTrust, with complete metadia unlikely to ever occur again. There
simply is no market for digital copies of adahd out-of-print books in which only students and
scholars have an interest. Publishieave not made digital copies &ale of the vast majority of
the books that are available in awarsity library and are unlikelto do so in the future. Thus,
the only way any one of these books will becomelalks to the blind is if someone, either the
HathiTrust, a disability student services (D®8ice, Learning Ally, Bookshare, or the NLS,
makes an accessible copy.

18. To truly provide equal access for blind stotdeand scholars toumiversity library, mass
digitization of a collection likehe HDL is necessary. Withotitis, blind studets and scholars
will always be limited to ad hoc access to titlesytidentify and request to be scanned without

being able to search the library or skim materials in the way that sighted researchers can.



Without a fully digitized collectn, therefore, blind researcheval never be able to compete
with their sighted counterparts inaatemia on a level playing field.

Factual Basisfor Opinions

l. Explanation of accessible digital books

19. Prior to the development of accessiblgitail books, the blind could access print
materials only if the materials weeconverted to braille or if @y were read by a human reader,
either live or recorded. Accebf digital books that are availalitesighted and blind alike are a
revolutionary change for blind readers seeldngess to content over either braille or human
readers.

20. Although human narration was once the bestsscaeblind reader could receive to print
materials, the technology of accessible booksadasnced far past the capabilities offered by
human narration, making human narration alone satially inferior to ug of accessible digital
books. To use a live human reader is exper@ilmirdensome for a family member or friend.
Moreover, live readers’ oratns cannot be reproduced, giviting blind reader only one
opportunity to hear the materialive readers also cannotnease their speed — they are
inherently limited to the pacedf can reasonably read aloud. @ieaders may not be available
until the wee hours the morning before a term papéue.) Recorded human narration resolves
some of these issues, like repetition and sij@ed reader exhaustion), but presents its own
problems. Typically, it will take six months teore than a year for a blind person to receive a
requested recording of a textbook from an entitg liearning Ally. Moreover, even recorded
human narration cannot be navigated like anssibke digital book and will not allow a reader

to hear each character to discern spelling.



21. Today, blind readers accessithgbooks with a screen readarbuilt-in text-to-speech
software, both of which can output information eitias a computerized vocalization of the text
or as braille, through a refshable braille pad. Unlike bookarrated by human readers,
accessible digital books can be read as quickthie@seader wants, or even skimmed. Further,
they provide significant search and navigatiapabilities, allowing readers to jump from
chapter to chapter, paragraph to paragraphsanténce to sentence, as well as to discern
spelling. This allows blind readers to re-readaia sections of a work they might not grasp on
the first pass, just as a sighted machay re-read a complicated passage.

22. Not all digital information is accessibl&or example, scanning a copy of print material
usually results in a file in ptable document format (PDF). PDFs are created essentially by
taking a picture of the page. This gives at&dlperson enough to read on a computer screen,
but it does not allow screen readeftware to recognize the text.

23. To take this next step toward accessibilityg scan must be run through optical character
recognition software (OCR) amgbtical structural recognitiosoftware (OSR). OCR/OSR
software takes a high resolution image of the @agkrecognizes the image of characters and
even structural data like columns and imagé&haracter recognition software looks at the
characters and compares them to a databasgkaifit knows. For example, the software will
match an image of the letter “c” tmage of the letter “c” in its database. The software will also
check spelling, to ensure it has matched the extagrectly to images of characters in known
words. The OSR component will recognizerd boundaries, text btk boundaries, and, on
occasion, headings. The software then identifiesx/y coordinates of all the characters on a
page and attempts to identify the correct readinigr for each page, when there are columns or

images that alter the usual readorder. The OCR process also alothe text to be searched.



24. A further step called “tagging” provides atidnal metadata about the content, such as
the existence of tables in a work or the existenicheadings and other document structures.
Although the OCR engine will try to add meaninigétyle information, no existing software can
recognize document structures perfectly andfthad step must be completed manually. Only
materials that are origitig created for digital books, or “bomwtigital,” rather than scanned from
print material do not have to be manually tatyjg&agged works provide to blind readers the
closest equivalent to the expererof a sighted person reading thaterial in its print form, but
the labor required to create them has made them very rare.

25. Accessible digital texts present a furtbenefit for low vision readers over human
narration alone. These users often will use @t sound at the same time. They may be able
to visually discern paragraphs or chapterdevinssing sound to read characters and words.
Human narration therefore is substantially infefarlow vision readers who have some usable
vision.

26.Even what are commonly referred to*asdiobooks” do not provide the benefit of
accessible digital books. While having Jim Dale or Stephen FryHaag Potter and the
Order of the Phoenix is ideal for entertainment purpos#ésjoes not provide equal access for
academic or scholarly pursuits. The abilityattcess text at high-spesdcrucial for students
and researchers alike—accessible digital bddéesthose in the HDL, make high-speed access
possible, where audiobooks cannBigitally accessible books malkigpossible for readers with
print disabilities to “vitually” bookmark a page, to electronicajbt notes in the margin, and to
digitally riffle through pages to t&n” for just the righpassage. While there was a time where a

book read dramatically or even non-dramatichilya human was the best users with print



disabilities could hope for, advances in techgglmean audiobooks do not equal (and are vastly
inferior to) OCR’ed book# the modern era.

27. The DAISY Consortium and the IDPF havéaddished standards to ensure that “born
digital” material is accessible. Any digital coplprint material that is created to meet the
DAISY standard will be fullyaccessible to the blind.

28.The IDPF develops and maintains the ERtdatent publication diribution standard,
which is a generally available open standardilabig without royalty, for the next generation of
commercial and non-commercial daj books. The standardization of a distribution file means
that publishers can design their print materialagiany authorship tool, convert them to an
EPUB file, and then provide that file to anyeek distributor, which will be able to publish the
content on whatever platform it uses.

29. The latest EPUB standard, EPUB 3, immmates the current DAISY requirements for
distribution, which ensures that all docurtepublished using EPUB 3 that follow the
accessibility guidelines will be distributed in accessible format, unless publishers then convert
the EPUB files to platforms that are themselves inaccessible.

[. Availability of accessible booksin higher education

30.1 spoke with the University dflichigan Library back in 20® (before it established the
HathiTrust). At that time, ihad already taken praace steps to make its digital collections
accessible to users with print disabilities. Eueits early incarnation, the University of
Michigan Library’s accessible book platform waleeady enabling studen&nd scholars with
print disabilities to make unprecedented and nregnl use of the library’s vast collection.

31.Since then, | have had the opportunity taiee a number of thdigital books in the

HDL and to discuss the technicpecifications of these scans with personnel from the



University of Michigan Library. The HDL scarare high resolution images that have been
digitized using the most sophisticated OCRRO®ftware | have ever encountered. Although
images are not described and taldesnot tagged, the table texpigesent, and the scans include
the vast majority of metadata necessary to make them fully accessible. They can be navigated by
chapter, page, line, and character. My undergtgnd that the collectioencompasses close to
ten million books.

32. Today, as when | was a graduate studerg \irtually impossike for blind students to
conduct library research. A univédyss disability student serges office (DSS) is responsible
for scanning print materials and converting them into accessible digital copies for blind students,
but the vast majority of these offices will only prdgithe works listed on the students’ syllabi.
They simply do not have the resources to creapges of books that@mot required reading,
and certainly not do so in a timely manner. Asactical matter, this means it is impossible for
blind students to conduct indepentébrary research. Even wharstudent switaks classes or
a professor adds a reading te #yllabus after the fact, DS&ioces are often overwhelmed and
unable to fill the requests. It may take weekgven months for the student to receive the
scanned materials.

33. The quality of the copies made by the DSf&ces varies substantig from university to
university. In the vast majority of casesg ttans will only be run through very basic OCR
software, without any of the structuralcognition in the HDL scans.

34. Even more significant, indexes and tablesaitents are not avable in an accessible
format in almost any university library. Thidind students cannot viethie index or table of
contents of a book to see if it contains relevafrmation. In the HDL, most of the tables of

contents have been manuathgged, allowing blind studentstecognize them and navigate to



them with a screen reader the way a sighteslgpewould open the book afigh to the table of
contents.

35. At the universities with the best DSS officaggraduate student may be able to provide a
list of materials for research that the office tat have the capacity to digitize. The office,
however, is limited to the books the student initizdigntifies as relevant. Blind students cannot
do what sighted students do, tigtbrowse through many books to find the chapters or sections
that are relevant.

36. At the vast majority of universities, wieethe DSS offices do not have the capacity to
honor requests for research materials, a blindesitt&lonly option is to use a scanner in the
library to scan individual books @bssible interest one page at a time, listening to each, until he
or she finds the tables of contents. It is an impossible task for a blind student to use a library in
this way; the time it would take to complékes process prohibitslind students from
completing any library research at a pace at wthiely can compete with their sighted peers.

37. Besides universities’ DSS offices, the oabtcessible digital books available are those
available for purchase as iBooks or Blio books] the collections of Learning Ally, Bookshare,
and the National Library Service for the Blinddahysically Handicapped (NLS). Bookshare is
an initiative of the non-profit organization Benetech® thattes accessible copies of popular
digital books and academic textbooks on an ad-hoc basis for people with print disabilities at no
cost. NLS is an affiliate of the Library of Congress.

38. From my experience with Learning Allykhow that each of these entities has a very
limited capacity to make new books. Furtheratreng Ally and the NLS focus their limited
resources on particular titles with the greatest appeal. NLS focuses on novels and other current

popular works. Learning Ally and Bookshadace an emphasis on K-12 education. Although
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they do digitize some books for higher eduaatiooth have very limited budgets. Their
collections therefore are significantly differehan the HDL, which naturally has an academic
focus. Learning Ally has approximatef®,000 titles in its colletion, Bookshare has
approximately 150,000 titles, and the NLS hpgraximately 20,000 titles. These include many
that overlap. In total these organizationsehapproximately 200,000 tideavailable to blind
readers, while the HDL has ten million.

39. The AccessText Network, a membership exchar@@ork that is intended to facilitate
and support sharing of textbooks for students didignosed print-relatedisabilities, has had
limited success and has only focused on textboakifted in the syllabof students. The
Network is intended to connect DSS offices disewith publishers to receive electronic files
and facilitate the sharing of scanned copies between DSS offices at different universities. As an
initial matter, the program involgevoluntary participation and neghhave publishers joined as
expected), nor have DSS offices shared thies ait the rates the founders of the network had
hoped. Further, the network does not have atgu@introl mechanism tensure that texts
scanned by different DSS offices have the necessary structure and content. In addition, it is
limited to textbooks and required items in sgilaand therefore does not include the vast
majority of titles available in a universilijprary. Finally, the Acess Text network was
established because there was deemed to be nangiedmarket in the blind and print-disabled
community. That publishers arepected to give awathe electronic files for free demonstrates
that those involved do not belietleere is any market for accessitlooks created for the blind.

40. Today, for scholars and studentih print disabilities, the best promise of meaningful
access to an academic library exetshe University of Michign through the HDL. It is the

kind of access, at the minimum, that slibloé available to all in the academy.
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[I. History of failed attemptsto achieve market-based accessto digital text for blind
readers

41. Learning Ally struggles to find charitablerfding because there simply is no market for
accessible books for the blind. Learning Ally, Bookshare, and the NLS exist because of this
market failure.

42.1n 2007, | attended a presentation at the Ahiniarnational Technology & Persons with
Disabilities Conference at Califma State University, Northridgat which the Association of
American Publishers announced that it had cotedla study and determined that there was no
exploitable market for the creationadcessible print materials for the blind.

43. Authors and publishers have not only ignored accessibility conoelated to digital
texts, but actively worked to prevent the marfkein reaching the blind. When Microsoft created
the first commercially available e-reader device in the late 1990’s, Microsoft and its competitors,
Adobe, Gem Star, Sony, and othegsored persons who are blindmnint disabled. They did
not build in any accessibilityehtures that a blind persooutd use. While the underlying
content was accessible, the user interfacg®di cater to the disabled community.

44. All of these companies indicated that thie to make the products accessible did not
justify the return on investmen&rom contemporaneous discussianth persons in charge of
the various e-book programs or in charge of acbii$giat each of tbse companies | learned
that the choice to exclude the blind to presemwg-piracy software was a deliberate decision.
They consciously decided that the work to modifjtware to make it accessible to the blind was
not economically worthwhile in light of the peiged small incremental addition of the blind to
the market. They recognized that people widabilities would be left out, but they were not

willing to develop mechanisms for therdi to access the underlying information.
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45. This trend has continued. The deystent of popular e-book platforms that are
inaccessible, like the Amazon Kindle and the Bar& Noble Nook, demonstrates that tech
companies and publishers do not believe theretis sufficient economic benefit from making
accessible books, or at least ttheir perceived concerns abgatssible piracy outweigh, from a
business perspective, any monetary or sodmetaéfits from creating accessible books.

46. Indeed, I, along with representatives frima National Federation of the Blind attempted
to lobby Amazon to make the Kindle accessiblg&, encountered oppi@isn from copyright
owners and their allies. We met with representatives from Amazon, presented statistics
concerning the market for talking e-books, anchdestrated the minimal cost associated with
making both the text of the books and the menus on the Kindle accéssiid®ple with print
disabilities. But, when Amazon announced ihagad released the Kindle 2 with a text-to-
speech function, the Authors Guild actively opposed Amazon’s policy, and Amazon capitulated,
allowing individual publishers to turn off text-8peech on the Kindle for, at their selection, all
or some of their booklist.

47. Further, even when Amazon activatedténd to speech function on the Kindle, it only
worked for the text of the book, not the menBénd users therefore cannot effectively use a
Kindle book. Amazon'’s failure to make these minlictzanges in its platform demonstrates that
it does not consider the blind b@ a significant market.

48. New books could be made accessible witkelgxpense to publishers. All new books
are created digitally. However, the desigfiware commonly used by publishers takes the
accessible word processing files submitted bja@nstand converts them into an inaccessible

format.
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49. Because of the DAISY standards and because of partnerships, we have made some
progress in building accessitylinto new e-books. Adobe Indesign 6, the premier electronic
publishing design software, exports into EPUBvBjch makes the basic text accessible. But,
these new EPUB materials may still be made insgibée if they are transformed for use with
inaccessible platforms, such as those usetti@Amazon Kindle or the Barnes and Noble Nook.

50.Given the lack of a market in the blindness community even for new popular books, and
the publishers and technology companies’ persiséfasal to make their products accessible to
the blind, the access problems faced by blind resad&h respect to acad&mibrary collections
are unlikely to ever be solved unless the HatlsTrs permitted to continue providing accessible
digital versions of the books in the uarsity libraries’ collections.

Conclusion

51. Based on the facts set fordbove, and my experienaad expertise in providing
accessible books for the blind, it is my view ttiet HDL represents an unparalleled opportunity
to achieve true equality in higher educationttind and print-disabled students and scholars;
and that the opportunity to partieife in education on a &ia of true equality is very unlikely to

arise again if the blind ardenied access to the HDL.

| declare under penalty pkrjury under the laws of the ited States of America that the

foregoing is true and correct.

Dated: June28, 2012 M

George Kerscher
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