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PATRICIA MEGGINSON,
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WESTCHESTER MEDICAL CENTER, el,,
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Plaintiffs, . 11Civ. 6366(PAC)
- against - .
THE BRONX-LEBANON HOSPITAL .:
CENTER, INC. _etl., :
Defendants. . :
___________________________________ X

HONORABLE PAUL A. CROTTY, Uiited States District Judge:

Here we go again. Three different sets of plaintiffs, represégtéte same law firm,
bring Fair Labor Standards Act and New YorkbbalLaw claims against hospitals and related
health care entities. As before, all contain stigky similar allegations. These actions represent

merely three of a dozen similar actions that plaintiffs’ counsel hagéuitia district courts
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around the country. Sééanning v. Boston Med. Ctr. CorpNo. 09-11463—-RWZ, 2012 WL

1355673, at *8 nn.9, 10 (D. Mass. Apr. 18, 2012jr{gicases). This Court previously
dismissed a dozen separate claims these pfaiagterted against these defendants in three

earlier actions. Sedakahata v. New York—Presbyterian Healthcare Sys,,Nwc.10 Civ.

2661, Yarus v. New York City Health and Hosp. Cpfid Civ. 2662, Megginson v. Westchester

Med. Ctr, 10 Civ. 2683, Alamu v. Bronx-Lebanon Hosp. Ctr., JA€. Civ. 3247, 2011 WL

321186 (S.D.N.Y. Jan. 28, 2011). Plaintiffs appe#heddismissal to the Second Circuit.
During the pendency of the appeal, howevernpilés instituted these new actions.

Plaintiffs again bring putatércollective and class actiohseeking to recover unpaid
wages allegedly due to hourly employees for wmekformed during meal breaks, pre- and post-
shift, and for attending training sesss. Plaintiffs maintain thahey were denied applicable
premium pay and overtime in violation of therHaabor Standards Act (“FLSA”) and New York
Labor Law (“NYLL"). Defendants move to disss, arguing that plaintiffs’ new actions fail to
correct many of the previously ldeated inadequacies. Specifically, defendants argue that: (1)
plaintiffs fail to adequately plead their FLS#d NYLL claims; (2) the FLSA and NYLL claims

are barred by Section 301 of the Labor Management Relations Act (“‘LMRA”), because

! Each Complaint defines the class to includ®ée employees of defendants who were suffered or
permitted to work by defendants and not paid their regular or statutorily required rate of pay for all
hours worked,” and further specifies that the alliege extend to all “hourly employees . . . such as
secretaries, housekeepers, custodians, clerksrqargistered nurses, licensed practical nurses,
transport nurses, nurse aides, administrative assistants, anesthetists, clinicians, medical coders, medical
underwriters, nurse case managers, nurse interns, praxdéioners, practice supervisors, professional
staff nurses, quality coordinators, resources pool nurses, respiratory therapists, senior research
associates, operating room coordinators, surgical specialists, admissions officers, student nurse techs,
trainers, transcriptionists, occupational therap@tsupational therapy assistants, physical therapists,
physical therapy assistants, radiation therapist§,teexapists, angiotechnologists, x-ray technicians,

CAT scan technicians, mammographers, MRI technsisgsleep technologists, surgical technologists,
radiographers, phlebotomists, respiratory techngiegspiratory care specialists, respiratory care
practitioners, clinical coordinators, medical assistaimome care nurses, home health aides, clinical
case managers, midwives, and other health care workersA{&=ae Compl. 11 94, 126; Megginson
Compl. 11 80, 112; Nakahata Compl. 11 74, 106.)
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collective bargaining agreements (“CBAS”) govetaintiffs’ terms of employment; (3) certain
plaintiffs’ FLSA claims are time-barred;)4ertain named defendants do not qualify as
“employers” under the FLSA and NYLL; and (5) plaifs lack standing to pursue claims on
their own behalf or own behalf ofdlputative collective or class action.

For the reasons discussed below, defatslanotions to dismiss are GRANTED.

FACTSAND ALLEGATIONS

1. Nakahata v. New York-Presbyterian Healile System, Inc., et al., No. 11 Civ. 6658

On September 23, 2011, plaintiffs Masahtakahata, Diana Gdocki, and Cynthia
Delancy instituted this action against The Néark Presbyterian Hospital (‘“NYPH”), The New
York Presbyterian Hospital System, Inc. (“S3mt), Dr. Herbert Pardes, and Mr. Wayne Osten.
Plaintiff Cynthia Delancyas since dropped out of this actidPlaintiffs Nakahata and Gardocki
worked at NYPH’s Columbia University Medical @er as registered nurses. (Nakahata Compl.
19 71, 72.) Nakahata was employed from July 14, 2000 through May 27, 2008, and “typically”
worked 34.5 hours a week, excluding time for which he was not compensatefi7XIyl.
“[A]lpproximately twice a month,” Nakahata waed an additional 11.5 hour shift. _(id.
Nakahata claims that he was not paid for whekperformed during meal breaks and after his
shift ended, which amounted to “approxintate hour and 10 minutes per week.” Jldde also
claims that he was not paid for attendingibdife support and advanced cardiac life support
trainings, both of which occurred every two y&and lasted four and eight hours respectively.
(Id.) Gardocki was employed from approximately September 1981 through January 2010, and
“typically” worked 37.5 hours a week, excluditigme for which she was not paid. (K72.)

Gardocki “occasionally” worked an additional 7.5 hour shift.) (l@ardocki claims that she was



not paid for work she performed during meal keeand after her shift, which amounted to “2
hours a week.” (1d. She also claims that she was paid for attending trainings every two
years, which lasted two hours. {ld.

Both Nakahata and Gardocki were eay@d under the terms of a CBA between NYPH
and the New York State Nurses Associatidd(SNA”), which set forth comprehensive terms
and conditions of their employmeincluding salaries, entitlement to breaks, and mandatory
grievance procedures. (SeeExs. B, C,D.)

2. Meqgginson v. Westchester Mediéaénter, et al., No. 11 Civ. 6657

Plaintiff Patricia Megginson instituted thastion against Westelter County Health

Care Corporation (“WCHCC"), Maria Fareri Cthien’s Hospital at Westchester Medical Center,
Westchester Medical Center, Mr. Michael D. &rand Mr. Paul S. Hochenberg. From August
1, 1979 through February 4, 2010, Megginson workedl ragjistered nurse at WCHCC, where
she “typically” worked 37.5 hours a week, exachgitime for which she was not compensated.
(Megginson Compl.  78.) Approximately onceea; Megginson worked an additional 4 or 7.5
hour shift. (Id) She claims that she was not paid for work performed during her meal breaks,
before and after her shift, and for attendingniregs, which amounted to approximately five to
eight hours per week. () Megginson was a member of the NYSNA and subject to a CBA.

3. Alamu v. The Bronx-Lebanon Hospital @er, Inc., et al., No. 11 Civ. 6366

Plaintiffs Olusola Alamu, Jagieline Cooper-Davis, and Alla Kozinskaia instituted this
action against Bronx-Lebanon Hospital Cemted its Fulton and Concourse Divisions
(collectively “BLHC"), Mr. Miguel A. FuentesJr., and Mr. Sheldon Ortsman. From March 5,
2002 until February 1, 2008, Alamu worked asgstered nurse at BLHC-Fulton Division and

BLHC-Concourse Division. (Alamu Compl. § 91Throughout his tenure, Alamu worked either



37.5 hours or 34.5 hours per week, and workeddditianal shift approximately twice a month.
(Id.) Alamu claims that he was not paid forne@erformed during meal breaks and after his

shift ended, amounting to approximately 3.5 hquesweek at BLHC-Fulton Division, and 7.5

hours per week at BLHC-Concourse Division. XId.

From January 1999 through March 2006, Cooper-Davis worked as a license practical
nurse for BLHC-Concourse Division, whereeshorked approximately 37.5 hours per week,
excluding time for which she was not compensated. f(&2.) She claims that she was not paid
for work performed during her meal breaks, 30 nesuiefore her shift lgan, an hour after her
shift ended, and for attending training sessiarsch amounted to approximately 8 additional
hours per week when there were no trainings Bh5 hours per week when there were trainings
and meetings. (191.

From April 15, 2008 through November 14, 2009zKskaia worked as a respiratory
therapist for BLHC-Concourse Division, whesiee worked 23 hours per week, excluding time
for which she was not compensated. {I1®3.) Approximately once a month, Kozinskaia
worked an additional shift._(Id.She claims that she was notdpfor work performed during her
meal breaks, 45 minutes before each shift, 38 mérafter each shift, and for attending trainings
and monthly staff meetings, wihi@mounted to at least 3.5 hopes week when there were no
trainings and up to 8.5 hours per week when themre staff meetings and a CPR training. )(Id.

DISCUSSION

A. Legal Standard

In considering a Fed. R. Civ. P. 12(b)(6) motion to dismiss, a court accepts the
complaint’s factual allegations as true and draliveeasonable inferences the plaintiff's favor.

SeeChambers v. Time Warner, In@82 F.3d 147, 152 (2d Cir. 2002). A court need not accept




as true, however, “legal conclosis, deductions or opioms couched as factual allegations.” In

re NYSE Specialists Sec. Litigp03 F.3d 89, 95 (2d Cir. 2007) @tiion omitted). “To survive a

motion to dismiss, a complaint must contain sufficient factual matter, accepted as true, to ‘state a

claim to relief that is plausiblen its face.” _Ashcroft v. Igbalb56 U.S. 662, 678 (2009)

(quoting Bell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)). “Aaim has facial plausibility

when the plaintiff pleads factual content that allows the court to draw the reasonable inference
that the defendant is liablerfthe misconduct alleged.” ldn determining the sufficiency of a
complaint, the Court may consider “the factualgdiigons in [the] . . . complaint, . . . documents
attached to the complaint as armigxt or incorporated in it byeference, . . . matters of which
judicial notice may be taken, [and] documentbesiin plaintiffs’ possession or of which the

plaintiffs had knowledge and relied on in lging suit.” Brass v. Am. Film Techs., In®87

F.2d 142, 150 (2d Cir.1993).

B. FLSA and NYLL Claims

“Under the FLSA, employees who work recdhan 40 hours per week must be
compensated for each hour worked over 40 ‘at a rate not less than one and one-half times the

regular rate at which he is emogkd.” Young v. Cooper Cameron Corp86 F.3d 201, 204

(2d. Cir. 2009) (quoting 29 U.S.C. 8§ 207(a)(INYLL provides that “[a]n employer shall pay

an employee for overtime at a wage rate of amd one-half times the employee’s regular rate in
the manner and methods provided” in the FL®AY. Comp. Codes R. & Regs. tit. 12 § 142-
2.2. As NYLL employs similar standards amties on the FLSA, such claims are often

analyzed together. S&wiseck v. Universal Commc’ns of Miami, In691 F.3d 101, 105 (2d

Cir. 2010); DeSilva v. N. Shore-Longland Jewish Health Sys., In@.70 F. Supp. 2d 497,

510 (E.D.N.Y. 2011).



To state a claim for a violation of the FLS#aintiffs must adequately plead that: (1)
plaintiffs were employed by defendants; &fendants are engagedcommerce; and (3)
defendants failed to pay plaintiffs for coernsable hours worked. 29 U.S.C. § 207(a)(1).
Plaintiffs claim that defendantdeir employers, failed to compsate them for straight or gap
time and overtime hours worked under defendamtpaid meal breaks, unpaid pre- and post-
shift, and unpaidraining policies.

Defendants argue that plaintiffs’ claims are insufficiently pled; named plaintiffs lack
standing to raise their claims; plaintiffs’ alas are barred by Seati 301 of the LMRA; and
certain defendants do not qualify as “employers.”

1. Insufficient Pleading

i. The 40 Hour Threshold and Time-Barred Claims

In dismissing plaintiffs’ prior complaints, éhCourt stated that an adequate complaint
must allege “when the alledeinpaid wages were earne@ . which lunches and breaks were
worked through without proper compensation)thar number of hours allegedly worked without
compensation,” and plaintiffs’ “dates of employment, pay, [and] positions.” Nak&dta WL
321186, at *4. Moreover, the Court held ttis FLSA does not cover gap-time claiframd
thus “[a]ny claims for unpaid regulard., non-overtime) wages . . . must be made under state
labor law and/or the collectvbargaining agreement.”_ldt *3.

While plaintiffs now allege the “typicaldr “approximate” number hours per week they

worked without proper compensation, they fail lege the actual date for even a single instance

of unpaid work, and do not distinguish between their unpaid regular hours, which are not

2«Gap time’ refers to time that is not coverleg the overtime provisions because it does not exceed the

overtime limit, and to time that is not coveredthg minimum wage provisions because, even though it
is uncompensated, the employees are still being paid a minimum wage when their salaries are averaged

across their actual time worked.” Adair v. City of Kirklad®5 F.3d 1055, 1062 n.6 (9th Cir. 1999).
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compensable under the FLSA but are comspbte under NYLL, and overtime hours.

Hintergerger v. Catholic Health Syslo. 08 Civ. 945S (WMS), 2012 WL 125152, at *5

(W.D.N.Y. Jan. 17, 2012). While plaintiffs are “nefguired to state evy single instance of

overtime worked or to statbe exact amount of pay which they are owed,” DeSilvé F.

Supp. 2d at 510, their allegations inmpaespects fall woefully short.

Specifically, plaintiffs’ allegatins are insufficient to showahKozinskaia and Gardocki
ever worked more than 40 hours a week. HKsizaia claims that she typically worked 23 hours
per week, and once a month picked up an aditishift to work 34.5 hours. (Alamu Compl. §
93.) She claims that she was not compendatedork performed during meal breaks and pre-
and post-shift, which amounted to approximately hours per week, affior attending a 1 hour
staff meeting once a month._(ldincorporating this uncompeated time, Kozinskaia worked
between 26.5and 39 hours per week, which is below the Wour threshold. Gardocki alleges
that she “typically” worke®7.5 hours per week, for which she was compensated, and
“typically” worked an additional 2.5 hours paeeek—during her meal breaks, after her shift
ended, and in attending mandatory staff timggs—without proper compensation. (Nakahata
Compl.  72.) Gardocki thus claims tovsbaypically worked 40 hours per week. While
Kozinskaia and Gardocki claimahthey attending a training ey two years for four and two
hours respectivelythey do not provide any additioriaformation to show whether these
trainings occurred during “typicalieeks, or weeks when they worked an additional shift, or

otherwise resulted in them workimgore than 40 hours per week. Pamsta v. Yale Club of

% This reflects weeks when Kozinskaia worked 28rk, plus 3.5 hours during meal breaks and pre- and
post-shift.

* This reflects weeks when Kozinskaia worked 3#bgrs, plus 3.5 hours during meal breaks and pre-
and post-shift, and atterdle 1 hour staff meeting.

® Kozinskaia claims that she attended the CPR training once every two years. Given that she was
employed for less than two years, from April 15, 2008 through November 14, 2009, the Court assumes
that she attended one training session.



New York City, No. 94 Civ. 0888 (KTD), 1995 WL 600878t *4 (S.D.N.Y. Oct. 12, 1995)

(dismissing FLSA claim where “[p]laintiffs citearious instances when they worked several
extra hours in a given day,” but “do not ofeary examples of situations when management
employed them for more than 40 hours ineelwwithout paying them overtime”); Davis v.

Abington Mem’l Hosp, No. 09 Civ. 5520 (CMR), 2012 WL 3206030, at *6 (E.D. Pa. 2012).

Moreover, while Gardocki also claims that shecasionally” worked another shift, she does not
allege any facts to plausibly show how freqiiethis happened, and wther, if ever, this
resulted in her working more than 40 hours week without propezompensation. Wolman v.

Catholic Health Sys. of Long Islando. 10-CV-1326 (JS)(ETB), 2012 WL 566255, at *11

(E.D.N.Y. Feb. 16, 2012) (dismissing overtime cléatause “[w]hile Wolman asserts that she
‘occasionally’ worked an additional or extendedtskhe [complaint] fails to state how often
this occurred or whether it ever resultediirpaid overtime”). “Such inartful, conclusory
pleading will not defeat a motion to dismiss.” Idozinskaia and Gardocki’s overtime claims
are thus dismissed.

Nakahata, Alamu, and Cooper-Davis’s alie@gates of employment demonstrate that
their FLSA claims are time-barred. When theptoyiers’ acts are alleged to be willful the
statute of limitations for an FLSA claim is three years. 2Z&b.S.C. § 255(&).Plaintiffs
instituted the NYPH and BLHC actions on Sapber 13 and 23, 2011, respectively. Nakahata
worked for NYPH from July 14, 2000 through ¥a7, 2008. (Nakahata Compl. § 71.) Alamu
worked for BLHC from March 5, 2002 throughb¥aary 1, 2008; and Cooper-Davis worked for
BLHC from January 1999 to Meh 2006. (Alamu Compl. 11 992.) Since Nakahata, Alamu,
and Cooper-Davis were not erapéd by NYPH or BLHC during théaree-year period prior to

filing suit, their FLSA claims are time-barred.

® The NYLL statute of limitations, by contrast, is six years. N.Y. Lab. Law § 663(3).
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Plaintiffs, however, argue that equitable todliapplies. “Equitableolling allows courts
to extend the statute of limitations beyond time of expiration as necessary to avoid
inequitable circumstances,” and should be appidg in “rare and excepnal” circumstances.

Lanzetta v. Florio’s Enterprises, In@63 F. Supp. 2d 615, 622 (S.D.N.Y. 2011) (quotations

omitted). “When determining whether equitabliing is applicable, a district court must
consider whether the person segkapplication of the equitablelling doctrine (1) has ‘acted
with reasonable diligence dag the time period she seeks tod@olled,” and (2) has proved

that the circumstances are sdaramrdinary that the doctrinéasuld apply.” _Zerilli—Edelglass v.

N.Y. City Transit Auth, 333 F.3d 74, 80-81 (2d Cir. 200@juoting_Chapman v. ChoiceCare

Long Island Term Disability Plar288 F.3d 506, 512 (2d Cir. 2002)).

Plaintiffs’ equitable tolling argument faileecause they have not shown extraordinary
circumstances warranting relief. While Rédnata, Alamu, and Cooper-Davis acted with
reasonable diligence in instituting the prior agsipafter the Court dismissed these actions
plaintiffs filed an appeal with the Second Circulthe viability of their timely FLSA claims is
now a question for the Second Circuit. Deferring to the Secondit&@rwiling is clearly not an
“extraordinary circumstance” warranting equitabliefe Plaintiffs hare not otherwise proven,
in these newly instituted actions, that theicamstances are extraordinary. Accordingly,
plaintiffs’ arguments for equitable tollireye rejected, and Nakahata, Alamu, and Cooper-
Davis’s FLSA claims are dismissed.

In sum, Megginson is the only plaintiffuese FLSA and NYLL overtime time claims are
adequately allegechd are not time-barred.

il. Rate of Pay and Standing

10



A claim under the FLSA to recover unpaminimum or overtime wges “should indicate
the applicable rate of payd the amount of unpaid minimuon overtime wages due.” Zhong v.

August August Corp498 F. Supp. 2d 625, 629 (S.D.N.Y. 200P)aintiffs failed to allege their

rate of pay. While this failure is not fatal in every case S@apson v. MediSys Health

Network, Inc, No. 10 Civ. 1342 (SJF)(ARL), 2012 WB027850, at *7 (E.D.N.Y. Feb. 9, 2012),

adopted in relevant pa2012 WL 3027838, at *2 (E.D.N.Y. JuB4, 2012), it is fatal here, as

there are no factual allegationssioow plaintiffs have stamaly to pursue their claims.

The FLSA and NYLL provide exemptions femployees employed “in a bona fide . . .
professional capacity . . ..” 29 U.S.C. 8 21@(H)N.Y. Comp. Codes R & Regs., tit. 12 § 142-
2.14(c)(4)(iii)(a). Toqualify for the professional exemeti, an employee must satisfy both a
“salary” and “duties” test. Se29 C.F.R. 8§ 541.2. The salargtés satisfied if the employee
“regularly receives each pay padion a weekly, or less frequdrdsis, a predetermined amount
constituting all or part of @] compensation, which amountnist subject to reduction because

of variations in the qualitpr quantity of the work péormed.” Yourman v. Giuliani229 F.3d

124, 127-28 (2d Cir. 2000) (quoting then-29 ®.F 541.118(a) (codified as amended at 29
C.F.R. 8 541.602(a)). The duties test analydesther the employee is engaged in a job that
requires “advanced knowledge in a fieldsofence or learning customarily acquired by a
prolonged course of specialized intellet¢tnatruction.” 29 G-.R. § 541.301(a).

“Registered nurses who are registered byatiy@opriate State examining board generally
meet the duties requirements for tharned professional exemption.” BI541.301(e)(2).
Accordingly, if named plaintiffs are salaried ployees, then they are exempt from raising their

FLSA and NYLL claims.

11



The Court previously instructed plaintiffisat: “A properly pleaded complaint must
allege either that the plaintiffs are hourly@oyees or that plairfts, while salaried, were
impermissibly treated as hourly employees whdrenefited the defendant-employer, estopping
him from invoking thaexclusion.” _Se&lakahata2011 WL 321186, at *4, n.11. Plaintiffs
failed to follow the Court’s instietion, preferring instead to atje only that alpurported class
members are hourly employees. (Seg, Nakahata Compl. {1 7, 8.) Before the Court
considers whether the purported class memberes &aalid claim, however, “it must determine
whether the Lead Plaintiffs tia standing—whether ‘they personally have been injured, not
[whether] injury has been suffered by othendentified members of the class to which they
belong and which they purpdd represent.”_Wolmari2012 WL 566255, at *8 (quoting Simon

v. E. Ky. Welfare Rights Org426 U.S. 26, 40 n.20 (1976)).

The complaints, however, do regecifically allege thatamedplaintiffs are hourly
employees. The CBAs, which are attachelimited part to the complainfssuggest that
plaintiffs were salaried epfioyees. For example, Meggorss CBA sets forth “salary
schedules” for nurses (Rabinowitz Decl. Ex. 2)d &lakahata and Gardocki’'s CBAs state that an
employee’s base compensation rate, as thatiteased in the CBA, reflects the “employee’s
salary exclusive of all differentials” (Nakahata Compl. Ex. D at 24). Since named plaintiffs
failed to allege any facts, such as their ratpayf, to plausibly show that they were hourly
employees who were denied proper compeosatnder the FLSA and NYLL—in other words,

actually injured—they do not hawtanding to raise their claino® behalf of hourly employees.

iii. Unpaid Meal Break Policy

" It is disturbing that Megginson attached the GBAimited part, excluding the appendix that contained
the salary schedule. Since collective bargainingexgents are integral to the issues raised by the
complaints, the Court will consider the remainpuagtions of the CBAs provided by defendants. Bee
Meyer Pincus & Assocs., P.C. v. Oppenheimer & Co., B®6 F.2d 759, 762 (2d Cir.1991).
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Even if plaintiffs had standing to raise thelaims, they have not adequately stated an
FLSA or NYLL claim based on defendants’ parted unpaid meal break policy. Under the
FLSA and NYLL, bona fide meal periods ard nonsidered work time. 29 C.F.R. § 785.19;
N.Y. Lab. Law § 162. An employee, however, most‘completely relieved from duty” during
the bona fide meal periodn@ “is not relieved if he isequiredto perform any duties, whether
active or inactive, while eatidg 29 C.F.R. 8§ 785.19 (emphasis added).

Automatic meal deduan policies are not peseillegal, and employs utilizing such
policies “may legally shift the burden to theimployees to cancelg¢rautomatic deduction if
they work through an unpaid meal break.” Wolm2m12 WL 566255, at *8. “[A]n employer’s
failure to ‘ensure’ that its employees are waoirking during unpaid meal breaks does not make
the use of an automatic meal deduction policy illegal.” “[@]nce an employer knows or has
reason to know that an employee is workovgrtime, [however,] it cannot deny compensation
simply because the employee failed to propextord or claim his overtime hours.” Kuebel v.

Black & Decker Inc.643 F.3d 352, 363 (2d Cir. 2011).

Plaintiffs claim that they were not properly compensated for meal breaks that were
“missed or . . . interrupted” under defendamtstomatic meal deduction policies. (Sed,
Nakahata Compl. 11 72, 112.) Plaintiffs cldaimat defendants “kn[e]w or should have known”
that plaintiffs worked during their meal breddecause (a) defendants “permit, and often request,
that such work be done by the employeesrdutiheir unpaid meal breaks,” and (b) defendants
knew that employees received assignments that had to be contyyletpplointed deadlines,
which required working during their meal breaks. {If1.108-10).

Plaintiffs’ complaints, howevegre “void of any facts regardy the nature and frequency

of these interruptions duringetrelevant time period or hogiten meal breaks were missed

13



altogether as opposed tsjunterrupted; thus the [complaintsd[ve] failed to state a claim that
these interruptions are compensable.” Woln2&12 WL 566255, at *10Moreover, plaintiffs
“do not allege that any employees were ‘reqiliite perform any work during their off time.
The only allegations in the complaint[s] that suggest an element of compulsion are utterly
conclusory in nature.”_Mannin@012 WL 1355673, at *5 (findinglentical allgations were
insufficient where plaintiffs failed to cite “a silegexample of such a ‘request’ made to any of
the named plaintiffs (or to anyone else for that matter)” and do nattiigl@ow many of the
alleged unpaid hours of overtime, if any,re@ctually ‘requested’ by defendants”).
Furthermore, plaintiffs failed to allegayafacts plausibly suggéng that defendants
knew or had reason to know that theissedheir meal breaks. While plaintiffs allege that
“when questioned, the defendants falsely assRtaintiffs and Class Members that the
defendants understood federal atate labor laws and that based on that knowledge, defendants
were ensuring that they were properly paythe Plaintiffs and Class Members,” (ses,
Nakataha Compl. § 170), plaintiffs have not alleged when, where, or between whom these
alleged conversations took place. Accordinghgintiffs’ allegations regarding defendants’
purported unpaid meal break policy are insuéitito state a claim under the FLSA and NYLL.

iv. Unpaid Pre- and Post-Shift Work Policy

While the FLSA provides that employees must receive overtime pay when they work
more than 40 hours per week, “[tjhe Portal-to+#&adkct modified the FLSA to provide that an
employee need not be compensated for:

activities which are preliminary to or postliminary to said principal activity or

activities, which occur either prior togtime on any particular workday at which

such employee commences, or subsedieetiite time on any particular workday
at which he ceases, such principal activity or activities.”

14



Kosakow v. New Rochelle Radiology Assocs., PAZ4 F.3d 706, 717 (2d Cir. 2001) (quoting

29 U.S.C. § 254(a)(2)). Preliminary and postliamnwork will only be compensable where it is
“an integral and indispensable part of grgncipal activity of the employment.”_Id.

Plaintiffs allege that the work they performieefore and/or after theshifts included, intealia,
checking on patients, locating and gathering maeint and supplies, giving reports, completing
charting, or tending to emergencies. (NakahCompl. 11 72, 73; Megginson Compl. { 78;
Alamu Compl. 11 91-93). Accepting plaintiffs’ ajitions as true, as the Court must, the Court
can infer that some of the activities plaintiffs penhed were an integral part of their jobs. See
Sampson2012 WL 3027850, at *8. Accordingly, pléiifis’ FLSA and NYLL unpaid pre- and
post-shift work claims are adequately pled.

V. Unpaid Training Policy

Attendance at training programs is generaflynted as working time under the FLSA.

SeeWolman 2012 WL 566255, at *10 (citing Chao v. Tradesmen,IB8tl0 F.3d 904, 906 (6th

Cir. 2002)). The time an employee spends attiies, meetings, training programs and similar
activities,” however, “need not be counted#wd that employee’s hours worked where: (1)
Attendance is outside of the employee’s regularking hours; (2) Attendance is in fact
voluntary; (3) The course, lectuma;, meeting is not directly k&ted to the employee’s job; and

(4) The employee does not perform any productive work during such attend&iosakow

274 F.3d at 721 (citing 29 C.F.R. § 785.2P)aintiffs allege thaGardocki attended a CPR
training every two years, which lasted two lo(Makahata Compl. § 72); Nakahata attended
basic life support and adveed cardiac life support trainings every two years, which lasted four
and eight hours, respectively (fl.71); Megginson attended brfectious Control Training every

five years, which lasted twimours (Megginson Compl.  78); aGdoper-Davis and Kozinskaia
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attended CPR training every two years, whiatdd eight and four hours, respectively (Alamu
Compl. 11 92, 93.) Plaintiffs aie that “[o]ften these trainingctivities occurrediuring regular
working hours; were required byfdadants; were led by defendarjtfwere directly related to
their positions with defendantghd required active picipation from the hospital employees.
(See e.q, Nakahata Compl. 1 144.) “While theskeghtions were clearldesigned to address
the various prongs of the regulation,” the Camust accept the allegations as true, and finds
Nakahata, Gardocki, Megginson, Cooper-Daarg] Kozinskaia’s FLSA and NYLL unpaid
training time allegations asdequately pled. Sampsd&012 WL 3027850, at *9.

C. Preemption Under the Labor Management Relations Act ("LMRA”)

Even if plaintiffs had standing to raiieeir claims, Section 301 of the LMRA bars
plaintiffs’ NYLL claims for unpaid preand post-shift work and unpaid trainirfgs.

Section 301 of the LMRA provides that “[g}sifor violation ofcontracts between an
employer and a labor organization representingleyees in an industrgffecting commerce [ |
may be brought in any district court of the Uditgtates having jurisdion of the parties.” 29
U.S.C. § 185(a). Section 301 “mandate[s] resofeéderal rules of law in order to ensure
uniform interpretation of collective-bargainingragments, and thus to promote the peaceable

consistent resolution of labor-management dispdt Lingle v. Norge Div. of Magic Chef, Inc.

486 U.S. 399, 404 (1988).
“Section 301 [preempts state-law] clainesifided directly on rigktcreated by collective

bargaining agreements, and also claims ‘sutisigndependent upon an alysis of a collective

bargaining agreement.””_lét 410 n.10 (quoting Eleatal Workers v. Hechle81 U.S. 851,

8 WCHCC argues that as a public benefits corpanatiis not bound by the LMRA but rather is bound
by New York’s Taylor Law. It argues that the TayLaw preempts or precludes plaintiffs’ claims for
the same reason the LMRA preclude plaintiffs’ claimscordingly, the Court’s analysis of the LMRA
equally applies to WCHCC.

16



859 n.3 (1989)). “When a claim derives from addpendent, substantive provision of state law,
[however,] preemption has npg@ication.” Hintergerger2008 WL 5114258, at *5 (citing

Livadas v. Bradshaywhb12 U.S. 107, 123 (1994) (“In [Allis-Chalmers Corp. v.] Luddv1 U.S.

202 (1985)], and in Lingle486 U.S. 399,] we underscored pant that § 301 cannot be read
broadly to pre-empt nonnegotialslghts conferred on individual employees as a matter of state
law, and we stressed that it is the legal charadtarclaim, as ‘independent’ of rights under the
collective bargaining agreement [ htidecides whether a state caosaction may go forward.”)).

There is no independent stadry right under the NYLL fowork performed pre- and
post-shift and for attemu trainings. Thus, “PlaintiffSNYLL claims—for unpaid wages and
overtime—[based] on allegations of unpaid preliminary and postliminary work, and unpaid
training time . . . are not ‘independent’ of the CBA.” &l*6. “As a result, Plaintiffs’ NYLL
claims based on such allegations will reqsubstantial interpretation of the CBA and are
therefore preempted.”_Id.

D. Plaintiffs’ Employers

Finally, plaintiffs have not adequately pldtht each defendaqualifies as their
“employer” under the FLSA and NYL?.The FLSA defines an “employer” as “any person
acting directly or indirectly in the interest af employer in relation to an employee.” 29 U.S.C.
§ 203(d). “To determine whether an entityaorindividual is an ‘employer’ under the FLSA,
courts look to the ‘economic reality’ of tieenployment relationship instead of a common-law
conception of agency.” WolmaR012 WL 566255, at *4 (inteal citation omitted); see

Goldberg v. Whitaker House Corp., In866 U.S. 28, 33 (1961). First, courts “examine the

° “Because the FLSA and New York Labor Law empéapilar standards with respect to employment
status, [the economic reality] test has been useddtyze both federal arstiate wage claims.” Cannon
v. Douglas EllimanlLLC, No. 06 Civ. 7092 (NRB), 2007 WL 4358456, at *4 (S.D.N.Y. Dec. 10, 2007)
(citing cases).
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degree of formal control exercised over a worker,” Barfield v. New York City Health and Hosp.

Corp, 537 F.3d 132, 143 (2d Cir. 2008), by considgnvhether the alleged employer “(1) had
the power to hire and fire the employees, (Pesuvised and controlleeimployee work schedules
or conditions of employment, (3) determined tags and method of payment, and (4) maintained

employment records.”_Carter v. Dutchess Cmty. (Z3b F.2d 8, 12 (2d Cir. 1984).

“If a court finds that a putative employer dasot exercise formal control over a worker,
it must then assess whether the entity ‘nevestiseéxercised functionebntrol over a worker,’
by considering (1) whether the alleged employpr&mises and equipment were used for the
Plaintiffs’ work; (2) whether Plaintiffs shiftedlom one putative joint employer’s premises to
that of another; (3) the extent to which therkvperformed by Plaintis was integral to the
overall business operation; (4) whether Plésitivork responsibilities remained the same
regardless of where they worked; (5) the detweghich the alleged employer or its agents
supervised Plaintiffs’ work, and (6) whether Bt#fs worked exclusively or predominantly for
one Defendant.”_Wolmar2012 WL 566255, at *4 (quoting Barfield37 F.3d at 143). No one
factor is dispositive; a court is “free to caexr any other factors it deems relevant to its

assessment of the economic realities.” Zheng v. Liberty AppareB&8% F.3d 61, 71-72 (2d

Cir. 2003);_Wolman2012 WL 566255, at *4.

1. System, Maria Fareri Children’s Hospitat Westchester Medical Center, and
Westchester Medical Center

Plaintiffs have not satisfied the economic reaiyt with respect to System, Maria Fareri
Children’s Hospital at Westchester Medicah@e, and Westchester Medical Center. “To
establish that these medical tas are employers under the FLSA . . . Plaintiffs must . . .
connect these Defendants to the allegationgrohgdoing or show thdhese medical centers

exert significant control over the employnefthe named Plaintiffs.”_Davi2012 WL
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3206030, at *5. Plaintiffs have ndipwever, shown that these ¢ had the power to hire and
fire named plaintiffs, or actually supervised aadhtrolled their work, detenined their rate of
pay, or maintained employment records. Samp20h2 WL 3027838, at *4 (dismissing similar
claim where “[there [were] no facts that indicéttat MediSys had any dict role in hiring or
firing the plaintiffs or that it supervised oomtrolled their work schedules” . . . and there were
“no facts that indicate that MediSyad any direct role in contliolg the plaintiffs’ conditions of
employment or in determiningeir rate and method of payment®).

Plaintiffs also failed to satisfy the functionalntml test. Plaintifflaim that System and
NYPH, and Maria Fareri Children’s Hospital\&estchester Medical Center, Westchester
Medical Center, and WCHCC are “integrated entegs.” Specifically, plaintiffs allege these
defendants “constitute[ ] an integrated conhgrresive, consolidated” health care system
(Nakahata Compl. { 33; Megginson Compl. {; 8&yve common ownership (Nakahata Compl.
32; Megginson Compl. T 34); and their eny@es are directed by common management,
including oversight and managent by a senior executive team and board of directors
(Nakahata Compl. § 30; Megginson Compl. 1. ZBhe Court, however, need not accept
plaintiffs’ legal or conclusongllegations as true. S&ampson2012 WL 3027838, at *4.

Defendants “cannot be held liable mere@chuse they have common ownership or are
otherwise part of a common enterprise wherein some entities are employers of the named

Plaintiffs.” Davis 2012 WL 3206030, at *5; Wolma@012 WL 566255, at *5 (holding that

“Plaintiffs’ assertions that Defendants are artégrated enterprisehave common ownership’,
and are ‘engage[d] in a joint venture’ are simylansufficient” to show that defendants were

plaintiffs’ employers). At mosthese allegations show that these entities are members of a

19 system could not be plaintiffs’ employer because ét fit-for-profit that is expressly not authorized to
provide hospital or health-related services. (Gsten Aff. 12 & Ex. A.)
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hospital network or system, wihigs insufficient._Sampsgr2012 WL 3027838, at *5. Plaintiffs
also allege that WCHCC'sbar relations and human resoes are centrally located and
controlled (Megginson Compl3%); and defendants employ agle Vice President of Human
Resources (ig. While these allegations “may suggest some kind of affiliation among the
[WCHCC] defendants,” they are insufficient to shthat each defendant is liable for plaintiffs’
compensation, Sampsada2012 WL 3027838, at *4.

Plaintiffs have not alleged amgher plausible fact to satisfize functional control test.
For example, plaintiffs have not alleged thatlever shifted locations employers, or used
materials from another location, or otherwisegald facts to plausibly show that System, Maria
Fareri Children’s Hospital at Westchester Metli€anter, or Westchester Medical Center had
and exercised control over them.

Having failed to satisfy either the econoneality or functional testplaintiffs have not
adequately alleged that System, Maria Fareiidtdm’s Hospital at Westchester Medical Center,
or Westchester Medical Center were their pdogers” under the FLSA or NYLL. Accordingly,
these defendants are dismissed from these actions.

2. Individual Defendants: Dr. Pardes, Mr. @, Mr. Israel, Mr. Hochenberg, Mr.
Fuentes, Jr., and Mr. Ortsman

Dr. Pardes is the President and CEO of System and Mr. Osten is the Senior Vice
President of System, and both allegedly had rafenal control” over System, the authority to
make “employment decisions” concerning hirirgl firings, and were “involved in the creation
and/or maintenance of théeijal policies.” (Nakahata Compl. 1 42, 43, 45-48, 53, 57, 64, 66,
67.) Mr. Israel is the President and CEO of Westchester Mecieder, Mr. Hochenberg is the
Senior Vice President of Hum#&esources for Westchester MediCanter, and both allegedly

had “operational control” over Westchester MediCehter, the authorityp make “employment
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decisions” concerning hirings and firings, eoy#es’ schedules and hours, and were “involved
in the creation and/or maintenance of thegdl policies” (Megginson Compl. 1 44, 47, 48-53,
56, 57, 61-70, 74.) Mr. Fuentes is the Presidedt@EO of BLHC, and MrOrtsman is the Vice
President of Human Resources. (Alamu Corfifl41, 62.) Both allegedly had “operational
control” over BLHC, the authdy to make “employment desibns” concerning hirings and
firings, employees’ schedules and hours, and viiewlved in the creation and/or maintenance
of the illegal policies.” (1df1 41, 44, 49-59, 63-88.)

These allegations are “nothing more than dasary allegations designed to satisfy the
economic reality test.” Sampsd2012 WL 3027850, at *15-16 @gemmending dismissal of
nearly identical allegations as insufficientstwow individual defendds were plaintiffs’
employer). While plaintiffs repeatedly alie that these individual defendants had the
“authority” to make employment decisions, “upcareful analysis, the complaint asserts little
more than because [the individual defendants pesitions as directors and officers], then each
must have had authority to tattee actions that comprise the éemmic realities’ test, and that
because each had the authority to take thoseractihen each must have in fact taken those

actions.” Tracy v. NVR, In¢No. 04-CV-6541L (MWP), 2009/L 3153150, at *5 (W.D.N.Y.

Sept. 30, 2009), adopted in relevant pé67 F. Supp. 2d 244. “To accept the adequacy of these

allegations would license suit under the FLSAiagt every high level officer and board member
of large public companies simply becauséhef position the individual holds.” Id.

Plaintiffs have not alleged Hicient facts to support thegonclusory assertions. “The
individual sought to be helddble cannot be just any employeigh some supervisory control
over other employees and mustilstrumental in causing the corption to violate the FLSA.”

Manning 2012 WL 1355673, at *2 (quotations omitte®laintiffs have notlleged facts to
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plausibly show that the indidual defendants knew of, let alboreated or maintained, the
purported unlawful policies. Imed, plaintiffs have not allegedfficient facts to show that
System and Westchester Medi€anter qualify as plaintiffs’ eptoyers, as discussed above, and
thus there can be no plausiBlgggestion their empyees—Dr. Pardes, Mr. Osten, Mr. Israel,
and Mr. Hochenberg—set the relav@olicies or otherwise qualifgs plaintiffs’ employers here.
Moreover, plaintiffs have not alied any facts to show that anytbé individual defendants ever
hired, fired, or made any decisioregarding named plaintiffs’ kedules and hours, or otherwise

supervised “the workers in question.” $¢&rman v. RSR Sec. Servs. Ltti72 F.3d 132, 139

(2d Cir. 1999) (“[T]he overarching concern isather the alleged employer possessed the power
to control the workers in question.” (citation omiYe Indeed, the complaints are devoid of any
facts that show any of these individual defensldmatd direct contact withamed plaintiffs._See
Tracy, 2009 WL 3153150, at *4 (“Generally, corporate céfis and owners held to be employers
under the FLSA have had some direct contath te plaintiff employee, such as personally
supervising the employee’s work, includingetenining the employee’s day-to-day work
schedule or tasks, signing the employee’s paycheck or directly hiring the employee.” (collecting
cases)). Plaintiffs have thus failed to shouat tinese individual defendants qualify as their
“employers.” Accordingly, all claims agast Dr. Pardes, Mr. Osten, Mr. Israel, Mr.
Hochenberg, Mr. Fuentes, and Mr. Ortsman are dismissed.

3. WCHCC

WCHCC claims it is exempt from all NYLbvertime claims because it qualifies as a
political subdivision of New York State. dhtiffs raise their NYLL claims under N.Y. Lab.

Law. 88 190(8), 191 eteq, and N.Y. Comp. Codes R. & Regs. tit. 12 § 142-2.2. The actionable
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overtime claims are raised under tit. 12 § 142*2tmwever, tit. 12 § 142-2.14 provides that
“employee” under the statute does not include “aaywidual employed by a Federal, State or
municipal government or politit subdivision thereof.” Id§ 142-2.14"

While WCHCC is a public benefits corporation, this fact “doesanddmatically render

it a political subdivision” othe state._Drayton v. M®Plus Health Plan, Inc791 F. Supp. 2d

343, 346 (S.D.N.Y. 2011). Rather, New York coengage in a “particularized inquiry into the

nature of the [organization] arlde statute claimed to be amalble to it,” Long Island R. Co. v.

Long Island Lighting C9.479 N.Y.S.2d 355, 361 (2d Dept. 1984), “to determine whether—for

the specific purpose at issue—hgblic benefit corporation shoulk treated like the State” for

“perform[ing] an essential government functiorClark—Fitzpatrick, Inc. v. Long Island R. Co.

516 N.E.2d 190, 191-92 (N.Y. 1987). “Similarly, in deteing whether an entity is a political
subdivision under the New York Labor law, New Y@&hkurts must evaluate ‘the nature of the

employing organization.”_Draytqry91 F. Supp. 2d at 346 (quotiRgculty Student Ass’n of

State Univ. of Oneonta, Inc. v. Rog80 N.E.2d 1258, 1260 (N.Y.1981)).

In Drayton the Court found that New York Cityealth and Hospitals Corporation
(“HHC"), a public benefits corporation, was a pickt subdivision of New York State such that
it was exempt from liability for NYLL overtime claims. The Court based its holding on the
following considerations: (1) the State legistat constituted HHC to perform the “essential

public and governmental function . . . [of] prdjing] and deliver[ing] comprehensive care and

1 Section 190(8) defines “week” and “month”; Section 191 deals only with the timing, not the amount,
of payment; Section 193 deals with the deduction of wages; and Section 198 deals with remedies for
wage violations._Sel.Y. Lab. Law 88 190, 191, 193, 198. These sections do not create any
substantive entitlement to a particular wage, extiethe wage already agreed upon. Moreover,
Section 190(3) expressly states that “[t]he term ‘eygafoshall not include a governmental agency.”

N.Y. Lab. Law. 8§ 190(3). Accordingly, even if these sections governed plaintiffs’ overtime claims,
these provisions still might not apply against WCHCC, which is a public benefits corporation.

2 The FLSA expressly includes “any individual employedahy. . political subdivision of a State” within
its coverage. 29 U.S.C. § 203(e)(2)(C).
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treatment of the ill and inform,” which “is in akspects for the benefit tie people of . . . New
York”; (2) “HHC receives a substantial amownftfinancial support from public sources of
funding”; and (3) New York and federal case laattastablished thatétHHC is considered a
government entity and a political subdiwisiin a wide variety of contexts. ldt 346-47
(quotations omitted)®

WCHCC was likewise created byetistate legislature to perfn “an essential public and
governmental function” of “provid[ing] health caservices and healtladilities for the benefit
of the residents of the state of New York &mel county of Westchestencluding persons in
need of health care serviceghout the ability to pay as regad by law.” N.Y. Pub. Auth. §
3301(5)** WCHCC, which runs the Westcheskdedical Center, prddes an essential
government function as it runs the only tertigagility, the only burrunit, the only academic
center, and the only trauma canteWestchester County. Whilkere is no evieince to show
that WCHCC receives a substantial amountmdiicial support from public source funding, it is
treated as a government entity for many purpoSgecifically, “WCHCC is entitled to the same

status, for purposes of the state action immunity analysis, as a municipality.” LaFaro v. New

York Cardiothoracic Grp., PLLC570 F.3d 471, 477 (2d Cir. 200VCHCC has also been

treated as a “governmental agency” forgmses of medical malpractice suits. Sessin v.
Sarabuy 727 N.Y.S.2d 620, 621 (2d. Dept. 2001). W@EIs employees enjoy the protections

and obligations of Civil Service laws. N.FPub. Auth. § 3304. The WCHCC is subject to the

13 Specifically, HHC is covered by the National LalRelations Act; its employees enjoy the protections
and obligations of New York’s Civil Service LaydHC is subject to New York City Collective
Bargaining Law; the New York Court of Appeals hehdt the HHC cannot lease a hospital to a private
entity; HHC has been held exempt from antittigiility under the state action doctrine; HHC'’s
employees qualify as “public servants” under the peode; HHC is a government entity for purposes
of New York’s Freedom of Information Law; and HH&governed by notice of claim provisions. 1d.

141t is “well established that a district court may retymatters of public record in deciding a motion to
dismiss under rule 12(b)(6).” Parks v. Town of Greenbusgh F. App’x 654, 656 (2d Cir. 2009)
(summary order).
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Freedom of Information Laws and Open Meeting provisions of Public Officers Law. See N.Y.
Pub. Officers Law §§ 86, 102. WCHCC is entitled to notice of claims. N.Y. Pub. Auth. § 3316.
In addition, of WCHCC’s fifteen voting directors, eight are appointed by the Governor and seven
are appointed by the legislature of Westchester County. Id. § 3303.

Accordingly, the Court finds the WCHCC is properly considered a public subdivision of
New York State and thus is exempt from liability for NYLL overtime claims. Megginson’s
NYLL claims against the WCHCC are thus dismissed.

CONCLUSION

Plaintiffs’ complaints fail for a number of reasons: plaintiffs lack standing to raise FLSA
or NYLL claums on behalf of hourly employees; plaintiffs Kozinskaia and Gardocki’s FLSA and
NYLL overtime claims otherwise fail to state a claim; plaintiffs Nakahata, Alamu, and Cooper-
Davis’s FLSA claims are time-barred; plaintiffs’ FLSA and NYLL claims for unpaid meal
breaks are insufficiently pled; plaintiffs’ gap time and overtime NYLL claims for work
performed pre- and post-shift and during trainings are preempted by Section 301 of the LMRA,;
plaintiffs failed to adequately allege that System, Maria Fareri Children’s Hospital at
Westchester Medical Center, Westchester Medical Center, Dr. Pardes, Mr. Osten, Mr, Israel, Mz,
Hochenberg, Mr. Fuentes, Jr., and Mr. Ortsman qualify as their “employers” under the NYLL or
FLSA; and the WCHCC is exempted from NYLL liability as a political subdivision of New
York State. Accordingly, defendants’ motions to dismiss are GRANTED.

The Clerk of Court is directed to terminate these motions 11 Civ. 6658 Dkt. Nos. 18, 22;
11 Civ. 6657 Dkt. No. 9; 11 Civ. 6366 Dkt. No. 15, enter judgment, and close these cases.

Dated: New York, New York SO ERED
September 6, 2012 m

PAUL A. CROTTY
United States District Judge
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