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SOUTHERN DISTRICT OF NEW YORK
MIRELLE VANGAS and ALFREDO VANGAS, JR.,

Plaintiffs,

-against : OPINION AND ORDER
: 1GV-6722 (ER)
MONTEFIORE MEDICAL CENTER, ELIZABETH,
BURNS, PATRICIA QUINN, and WAGEWORKS, INC.;

Defendants.

Ramos, D.J.:

Plaintiffs Mirelle Vangas“Plaintiff’ or “Mrs. Vangas”) and Alfredo Vangas, Jr. (“Mr.
Vangas”) (collectively, “Plaintiffs”pring this action againfefendants Montefiore Medical
Center (“MMC"), Elizabeth Burng'Ms. Burns”) and Patricia Qinn (“Ms. Quinn”)
(collectively, “Defendants”} Plaintiffs allege that Defendant MM@olatedthe Consolidated
Omnibus Budget Reconciliation Act (“COBR)Aby failing to send the required COBRA
notification to Plaintiffs’ correct addres&dditionally, Mrs. Vangaslleges that Defendants
failed to accommodate her disability in violationtleé New York State Human Rights Law
(“NYSHRL") andthe New York City Human Rights LaNYCHRL") , as well as failedo
notify her of the cancellation of hemployeébenefitswithin five days of her terminatioinom
MMC in violation of the New York Labor Law (“NYLL"Y Pending before the Court is
Defendand’ motion for summary judgment pursuant to Federal Rule of Civil Procedure 56.

Doc. 54. For the reasons set forth below, Defendants’ motion for summary judgment

1 On February 21, 2013, Plaintiffs voluntarily dismissed athefr claims for relief against Defendant WageWorks,
Inc. Doc. 46.

20n February 22, 2013, this Court granted Defendants’ motion tossig?haintiffs’ Family Medical Leave Act
(“FMLA"), equitable estoppel, and breach of contract claims. Doc. 48. rdoggly, the only claims remaining are
Counts Four through Eleven of the Complaint. Doc. 1.
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GRANTED in part and DENIED in part.
|.  Statement of Facts

The following facts are undisputed except where otherwise noted.

MMC is a large, multcampus health care provider. Defs.’ 56.1 Stmt>{Mrs. Vangas
became an employee of MMC after her graduation from high school in 1@892. She
worked in a number of receptionist positions until she joined MMC’s Care Management
Organization (CMQ”) as aUtilization Managemenfnalyst(“Analyst”). Declardion of
Mirelle Vangas (“Vangas Decl.”) (Doc. 64)3. The CMO is a division of MMC that, among
other things, provides patients with pdstcharge careDefs.’ 56.1 Stmt{ 4. Mrs. Vangas’
initial job within the CMO was to review and authorize or desguests for treatmentd. { 6.
Thereafter, she was assigned to the “outbound team,” in which capacity she madeafihdme c
patients who had visited the MMC emergency room or who had been discharged from & hospita
to monitor and assist in their padischarge careld.

Defendant Quinn became Mrs. Vangas’ direct supervisor at the CMO in RDUB7.
Ms. Quinn reported directly to Kathleen Byr(iMs. Byrne”), who was employed by MMC as
the Director of Medical Managemereclaration of Richard M. ReidéReice Decl.”) (Doc.
58), Ex. D (Byrne Dep. Tr.) at 7:21-9:23.

a. Mrs. Vangas’ Medical Leave

Mrs. Vangas was diagnosed wahalcancer on March 25, 2010/angas Decly 7.
Immediately after receiving her diagnosis, Mrs. Vangas informed)uinn andMs. Byrne, and
took medical leave right awdwithout the formality of paperwork.’1d. 1 89; Defs.’ 56.1

Stmt. 1 1516. ThereafterDefendant Burns, who is in charge of all the Human Resources

3 Citations to “Defs.’ 56.1 Stmt.” refer to DefendsnBtatement of Material FactsiBuant to Rule 56.1, Doc. 55.
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functions in the CMO, sent FMLA leave forms to Mrs. Vangas. Reice Decl., Burq Dep.

Tr.) at 13:18-20, 22:15-23:11Ms. Burns also notified the Human Resource Information Center
(“HRIC"), MMC'’s centralized human resources processing center, of Mrgagmedical

leave. Defs.’ 56.1 Stmt. § 19. r¥ Vangas completed the FMLA forms and faxed them to the
HRIC. Id. § 20. Those formisdicated thaMrs. Vangasvould be oubn leaveor a period of
three months, concluding at the end of June 2010. Reice Decl., Ex. H.

On June 14, 2010, Mrs. Vangas saw her oncologist, who filled out a supplementary report
to update Zurich-MMC'’s shortterm disability providerabout hemedical statusand
indicatedthat her new return to work date would be July 19, 2010. Vangas Decls&e2dlso
id. at Ex. B. The receptionist at the oncologisiffice faxedthe paperworklirectlyto Zurich
for Mrs. Vangas. Vangas Decl. 1 2Rlaintiffs do not assert that the paperwork was also faxed
or otherwise delivered to MMC, nor do they submit any documentation evideMditC’'s
receipt of the supplementary report.

WhenMrs. Vangas was unable to return to work atstigeduled end of her FMLA leave
in June 2010Defendantsinilaterallyextended her leaveReice Decl., Ex A (Vangas Dep. Tr.)
at 109:24-110:13, 112:4-1T (Quinn Dep. Tr.) at 67:4-6. Thereafter, on July 22, 2015,

Quinn sent Mrs. Vangas a certified lettér) reminding her of her responsibility to provide
certain information to MMC in order to assist it in covering Mrs. Vangas’ duytigslirecting

Mrs. Vangas to contadfls. Quinn to advise her of Mrs. Vangas’ anticipated return to work date;
and(iii) directing Mrs. Vangaso updateéMs. Quinn onherstatus on a weekly basis. Reice

Decl., Ex. J (July 22, 2010 Lettegge alsdeclaration ofOrit Goldring (“Goldring Decl.”)

(Doc. 65), Ex. B (Quinn Dep. Tr.) at 632%. The letter also enclosed copieddiC’s Human

Resources Policy regarding medical leave. Goldring Decl., Ex. B at 65:15-66:5. HdWeer
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Vangas never received the letterflasPost Office subsequently returniédo MMC as
unclaimed Id. at 64:7-65:3, 69:17-22.

Mrs. Vangas states that on July 26, 2010, after realizing that some time hatgrasse
her anticipatedeturnto-work date, she called Human Resources and left a messads. for
Burns. Vangas Decl. 1 24. Jackie Colon (“Ms. ColonV)s-Burns’ secretary-sentMs. Burns
a message stating that Mrs. Vangas had called, that “she has a medical conditeszeahh
out sin@ March,” andhat shas “very confused a®twhat she needs to do.” Goldring Decl.,

Ex. G. Ms. Burns responded tis. Colon by asking her to “call [Mrs. Vangas] and let her know
that there is paperwork she needs to fill out for FMLA and Disalaihty that we need an

address to send it to. SHeahas to call her manager once per week since there is no return date
for her.” Goldring Decl., Ex. H. Mrs. Vangas states that Ms. Colon left her sageeandhat

the two played phone tag for “the next few days.” Vangas Decl. 1 25. When Ms. Colon and

Mrs. Vangas finally spoke on August 3, 2010, Ms. Colon told Mrs. Vangas that she wag mail

her a second set of FMLA papets. 1 25-26. Mrs. Vangas then informed Ms. Colon that her
next appointment with the oncologist was not until August 23 and that she would have the papers
filled out then, to which Ms. Colon “did not protestd.

On August 20, 2010Ms. Quinn sent Mrs. Vangas a text message informing heMbat
Quinn had “just received the certified letter [she] sent [Mrs. Vangas] aaimnmecl’” and directing
Mrs. Vangado callMs. Colon,asMrs. Vangas had “natturned any of the forms that [Ms.
Colon had] sent.” Defs.’ 56.1 Stmt. § 37. Mrs. Vangas cdledQuinn after receiving her text
messagand asked her whether she was losing her job. Vangas 3dcIMs. Quinn replied,

“no, no, no,” and explained thtte letter was “just to let [Mrs. Vanddshow that [her] FMLA

had been extendedld. Mrs. Vangas contends that during this conversationasked\s.
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Quinn if she could work from home, as she knew that in the past, CMO employeed|oveee

to work from home with remote access to the databases that were needed to perfqof. t

Id.  35. Ms. Quinn responded by saying that if it were up to her, she would be “ok with it,” but
that Ms. Byrne would not allow itld. § 36 According toMs. Quinn, however, she does not
recall Mrs. Vangas making any such request to work from home. Goldring DedB ,aE92:8-

10. Additionally, both Ms. Burns and Ms. Byrne testified fida. Quinn did not tell them that
Mrs. Vangas had requested to work from home. Goldring Decl., Exs. C (Burns Dep. Tr.) a
45:35; D (Byrne Dep. Tr.) at04:9-12.

Mrs. Vangasontends that she then tdk. Quinn that she had several follow-up
doctors’ appointments, but that she would be returning to work on August 30, 2010, to which
Mrs. Quinn responded, “Ok.Vangas Decl{ 36; see alsdefs.’ 56.1 Stmt. § 42. When asked
at her deposition what the basgiasfor her saying that she could return to work on August 30,
Mrs. Vangas testified that she “[didn’t] know if there was any basis.” Resck,[EX. A at
133:12-15. In her declaration in opposition to Defendants’ motion for summary judgment,
however, she states that during an August 3, 2010 visit with her radiation oncologist, e tol
that she could return to work on August 30. Vangas Decl. f8that time,Mrs. Vangas’
doctor filled out another supplementary disability report for Zurich, indicéiiagMrs. Vangds
new returnto-work date was August 30, 2010d.; see also idat Ex. C.

Mrs. Vangas states that several days after her August 20 conversatidhswuinn, on
August 26, 2010, she called Ms. Quinn and told her that she was experiencing newly-developed
symptoms, including blurred vision and facial swelling, that she was scheduled tocuaderg
MRI, and that she was not sure that she would be able to return to work on August 30, but that

she would keep Ms. Quinn updated. Vangas Decl. § 38. According to Mrs. Vangas, Ms. Quinn
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“did not protest and said, okfd. Ms. Quinn testified that she recalled having a conversation
with Mrs. Vangas on August 26, during which Mrs. Vangas stated that she was®esipgr
dizziness and other newly-developed symptoms. Goldring Decl., Ex. B at 117:12-119:17.
However, she testified that she did not recall Mrs. Vangas ever statirghéhaould not be able
to return to work on August 30d.; see also idat 106:11-107:10.

Thereafter, on August 27, 2010, after an appointment with Dr. William Bodner, her
radiation oncologist, Mrs. Vangas faxed another set of completed FMLA formd) slie had
received earlier in August frois. Colon,to Christira Delavega in the MMC benefits
department. Reice Decl., Ex. P; Vangas Decl. §9&37. One of the forms was completed
by Dr. Bodnerwho indicated that Mrs. Vangas would be “incapacitated for a single continuous
period of time due to her medical condition” and that she would need to “work part-time or on a
reduced schedule” because of hedioal condition; however, Dr. Bodner did not indicate the
end date for such period of incapacifeice Decl., Ex. Psee also/angas Decl. § 37Mrs.

Vangas states that “[a]t this point, we did not know what was causing the bhiay &nd facial
sweling which is why the second set of FMLA papers says that the duration is unknown.”
Vangas Decl. T 37.

b. Mrs. Vangasis Terminated After she s Unable to Return to Work on August
30

On August 29, 2010, Mrs. Vangas sbts. Quinn the following text message
Good morning . . . im [sic] still not feeling well . . . having
problems with my vision . . . will follow up with [D]r. Hopkins or
other specialist . . . my paper work was submitted . . . thanks
[M]irelle . . ..
Goldring Decl., Ex. F. According to Mrs. Vangas, after she did not reag@gponse to her text

message, she called Ms. Quanmd left hela message stating that she would not be able to return
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to work the next day; howeva¥ls. Quinn never returned Mrs. Vanggsione calbr text
message Vangas Decl. 139-40.

The following day, on August 30, 201ds. Quinn forwarded Mrs. Vangas’ text message
to Ms. Byrne, who then forwarded it to Ms. Burns at 4:20tpensame daylong with an email
stating:

Mirelle did not come back as expected tad&ytached is a text
she sent to [P]atti [Q]uinn. | have completed the leave and
termination form and given it to Jackie. Chanel [Upsisur]
meeting with Ruben [Vargas] tomorrow and we have completed
the RFP for a replaceméijt | also let Brett at Gren Key know
we are going to makan offer to Chanel pending pegaployment
process and asked him to send an invoice for thistome . . .
Goldring Decl., Ex. F.

Ms. Byrne testified thatfeer Mrs. Vangaslid not return to work on August 3éhe
removedMrs. Vangadrom her position and filled the position with another individual;
accordingly,Defendants admit thats of August 30, 2010, Mrs. Vangas was no longer employed
by MMC. Reice Decl., Ex. D at 98:18-23, 99:20-10@&e alsdsoldring Decl., ExsB at
128:16-129:3, 130:22-132:1C at 66:11-67:9, 93:4-8, 98:8-1dee alsdefs.’ 56.1 Stmt. | 48.
In order to effectuate Mrs. Vangas’ termination, Ms. Bryne filledaotLeave and Termination
Form’ on August 30stating: “Mirelle was out on medickdave. We held her position for over
5 months. She is still not able to return to work and has given no date of return.” Goldring
Decl., Ex. L. The form lists August 30, 2010 as the “terminadee” and indicates that Mrs.
Vangas is “eligible for rehire.Id. During the time Mrs. Vangas was out on leave fidarch
25, 2010 until August 30, 201Ber position was filled by a temporary employee, Chanel
Upshur. Goldring Decl., Ex. D (Byrne Dep. Tat)84:20-25. Ms. Byrne testified that a

temporary eployee “can only take the position so far,” as hospital policy does not permit them
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to have access to certain hospital systdmsare required to do the job, including “Carecast”
(access to patient medical records) and “E@IEtess to electronic patieiolders),andthatby
August 30Ms. Byrne “needed someenwho had full capacity whoould work at full capacity.”

Id. at 84:10-90:22 Ms. Quinn, on the other hand, testified tshe was not aware of any
company policy limiting temporary employeestass to certain MMC records or databases.
Goldring Decl., Ex. B at 146:11-16. Moreover, in their Responses and Objections to Blaintiff
Request for Production of Documents, Defendants admitted that “MMC has no spedaifespol
pertaining to temporaryneployees’ access to company recor@l.confidentiality policy and
procedures apply to temporary employees assigned to MMC.” Goldring Decl.,tBo.| A

Ms. Byrnefurthertestified that sheid not receive any complaints about Ms. Upshur’s
performance, nor did she experience any pressure to fill the position with a permarmpdoyesn
Goldring Decl., Ex. D at 93:25-94:25. Moreover, Ms. Byrne testified that nothing happened on
August 30 that caused her decision that Ms. Upshur had to have acakks$ MC’s systems
in order to perform her job, and that if Ms. Upshur was not given accE€ssdoast and EPéN
August 30, no harm would have been caused t€M®© or to the patients that Ms. Upshur was
contacting.Id. at96:9-12, 97:2-4.

Mrs. Vangas claims that late in the afternoon on August 30, 2010, Mary Jo Maloney, a
manager at MMC and one of Mrs. Vangas’ good friendBed Mrs. Vangas and alerted her that
“something was going on.Vangas Decl. { 4Xkee also idf 8 On the morning of August 31,
Mrs. Vangas called and left a message for Ms. Buichsf 43. After receiving no response,

Mrs. Vangas called again a few hours later, at which point Ms. Colon answered the lph§fie
43-44. When Mrs. Vangas identified herself, Ms. Caseked if she was calling “regarding

handing in [her] badge and key™. § 44. Mrs. Vangas responded in the negative, and said that
8



she was calling “regardinidner] papers” and asked to speak to Ms. Buras. Ms. Burns then
picked up and informed Mr¥.angasthat her position was being filledd. { 45;see alsdreice
Decl., Ex. E(Burns Dep. Tr.at 91:6-93:8' According to Mrs. Vangas, Ms. Burns stated that
the FMLA papers said to return to work in twelve weeks. Vangas Decl. 1 45.MkfieVan@s
replied by stating that Defendants had extended her leave, Mrs. Burns told kaettehould

have known when to come backd. Ms. Burns then asked Mrs. Vangas whether she was
medically cleared to return to work, to which Mrs. Vangas informed her she waslnsee
alsoReice Decl., Ex. E at 92:87. Mrs. Vangas contends that in response to Ms. Burns’ inquiry
as to when she expected to be medically cleared, Mrs. Vangaststtgte did not know, but

that she would “do whatever [she had] to do to save [her] job.” Vangas Decl.  45. Ms. Burns
then told Mrs. Vangas that whshe is medically cleared for wqrghe should contact Ruben
Vargasthe MMC recruiter, to help her find a suitable positidd.; Reice Decl., Ex. &t 92:9-

17.

According to Mrs. Vangas, during her telephone conversation with Ms. Burns, Mrs.
Vangas asked Ms. Buriifsthe position would still be open the following day if she had her
husband take her to work. Vangas Decl. 1 45. Ms. Burns responded by saying she had no
knowledge of anybody else filling the position and that there was no posting for thempes
all postings go through her for approvéd. Mrs. Vangas then asked if that meant that she could
have her job back if she called Ms. Quinn, to which Ms. Burns stated, “You have to work that
out with Patti [Quinn].”Id. Ms. Burns, on the other hand, testified that she and Mrs. Vangas did
not discuss whether the position had been posted, and that Ms. Quinn was never referenced

during the conversation. Reice Decl., Ex. E at 94:11-18.

* Ms. Burns contends that the phone call tptaice on September 1, 2010. Reice Decl., Ex. E:&t0i
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Ms. Burnstestified that she did not submit theave and ermination Form terminating
Mrs. Vangas' employmemntith MMC to Human Resourcamtil after shespoke to Mrs. Vangas
on the phone on either August 31 or Septembedlat 99:7-100:23. Blwever,Ms. Burns
admits that Mrs. Vangas “was no longer employed by Montefiore on Augtst BD at 98:8-
11, and thaMs. Byrnefilled out the Leave and Termination Form on August 30leted
August 30, 2010 as the effective datd. at 99:25-100:4see alsdsoldring Decl., Ex. L.Ms.
Burns testified that shepecificallyheld on to the paperwork because wlas waiting “to see
what happens” anddr [Mrs. Vangas] to call [her] Goldring Decl., Ex. C at 138:5-139:22..

Mrs. Vangas contends that after her conversation MghBurns, she called Ms. Quinn
to ask her if the position had been posted. Vangas Decl. § 46. Ms. Quinn said she had to speak
with Ms. Byrne and that she would call Mrs. Vangas baokvever, according to Mrs. Vangas,
Ms. Quinn never called her bacld. {1 4647. Moreover, Mrs. Vangas contends that she called
Ms. Quinn three more times that day and that Ms. Quinn finally picked up on the thifteitry a
Mrs. Vangas had blocked her phone numbér{47. When Mrs. Vangas asked whether Ms.
Quinn was able to speak to Ms. Byrne about the posting, Ms. Quinn stated, “I can'tyalk to
anymore, you have to deal with human resources.”Ms. Quinn, on the other hand, stated that
she did not recall speaking to Mrs. Vangas on August 31, @0atanytime after Mrs. Vangas
did notreturnto work on August 30. Goldring Decl., Ex. B at 139:18-141:16.

c. Mrs. Vangas’ PostTermination Employment

On or about September 13, 2010, Mrs. Vangas interviewed fusiton at MMC'’s
Emerging Health Information Technology (“EHIT”) affiliate, which waisaaged by a friend of
Mrs. Vangas’ who worked at MMC. Vangas Decl. 11 49 s&¢ alsdReice Dec., Ex. A at

166:21-167:4.Mrs. Vangaswas not offeredhe EHIT positim. Vangas Decl. § 52. Moreover,
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Mrs. Vargasadmits that as of the date of tinéerview for the EHIT position, she had not been
cleared to return to work by her doctor. Reice Decl., Ex. A at 167:5-17. After the $eptSn
2010 EHIT interview, Mrs. Vangas did not apply for any other positions at MMGCat 170:23-
171:3. Mrs. Vangas contends that as of October 2010, she was fully capable of performing the
work that was required in her former position at MMC, which allowed her to sit in aathdary
as she made phone calls. Vangas DJgBb.
d. Mrs. Vangas’ Health Benefits

MMC terminatedMrs. Vangas’ healtbenefitson September 24, 2010, effectikagust
31, 2010. Goldring Decl., Ex. M; Reice Decl., Ex. R (Montalto Dep. Tr.) at 31:4-8. Mrs.
Vangas claims that in October 2010, she received a letter from MMC, dated September 23, 2010,
informing her that her health benefits “will continue through the end of the month of [$ter] la
official day as a Montefiore associate.” Vangas Decl. cbdt Ex D. The letter also indicated
that WageWorksMMC’s COBRA administrator, would be sending Mrs. Vangas a COBRA
Enrollment Kit. 1d.

WageWorks was notified dfirs. Vangas’ terminatior-a COBRA-qualifying event—by
MMC, andsent a noticéo Mrs. Vangas vidirst class maibn September 28, 201®Reice Decl.,
Ex. U (Bentley Dep. Tr.) at 13:10-24, 54:4-55:3. HowefAajntiffs contendhat theynever
received the COBRA notic¥,angas Decl. § §las the notice was addressed to
“Cornwallonhuds, NY” instead of “Cornwall on Hudson,” the town in wHithintiffs live.
Goldring Decl., ExK. MMC contends, howevethat the “address is laid out in a way that
would ensure the delivery of [the] letter,” and that “[p]er the post office,litheegiation of
Cornwall on Hudson is perfectly acceptable.” Defs.’ 56.1 Stmt. | 65. In suppisrt of

contention that the abbreviation iseffiectly acceptable,” Defendagites to a printout from the
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U.S. Postal Servicewebsite, which listspreferred or acceptable city nagi for Cornwall on
Hudson. Reice Decl., Ex. Y. The “preferred citylisded as‘Cornwall on Hudson,” and the
other “acceptable dy]” is “Cornwall Hdsn.” Id. Accordingly, in respons®laintiffs argue that
“[p]er the post office, the abbreviation ‘CornwallonHuds’ is not ‘perfectly acbépta Pls.’
Response to Defs.’ 56.1 Stmt. ] 65.

WageWorks mailed a second notice to Mrs. Vangas, dated November 25, 2010, regarding
“[nJon-commencement of COBRA coverage through Montefiore Medical Center.” Rewde
Ex. W. That notice stated that Mrs. Vangas’ “participation in . . . COBRA cannahenoe
because . . . [n]o enrollment form was received during the enrollment pelibd.ike the first
COBRA notice, the November 25 notice was addressed to “Cornwallonhuds,” rather than
“Cornwall on Hudson,” and, accordinglR]aintiffs never received.itld.; Vangas Decl. { 61.

It is undisputed that Mrs. Vangas has only paid between $75 and $100 out of her own
pocket for medical expenses she incurred @saltrof not having COBRA coverag®eice
Decl., Ex. A at 220:12-25. However, Mrs. Vangas contends that she and her Husland
incurred “thousands of dollars in medical bills from September 2010 and have not had the money
to pay the bills,” and hee beerreceiving calls from collection agencies regarding the
outstanding bills for the past three years. Vangas Decl.  58.

II. Legal Standard

Summary judgment is appropriate where “the movant shows that there is noegenui
dispute as to any material factfed. R. Civ. P. 56(a). “An issue afdt is ‘genuine’ if the
evidence is such that a reasonable jury could return a verdict for the non-moving Barigd
v. ElImsford Union Free Sch. Dis812 F. Supp. 2d 454, 467 (S.D.N.Y. 2011) (cit8@R Joint

Venture L.P. v. Warshawslg59 F.3d 133, 137 (2d Cir. 2009)A fact is “material” if it might
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affect the outcome of the litigation under the governing lalv. The party moving for summary
judgment is first responsible for demonstrating the absence of any genuinefissaterial fact.
Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). If the moving party meets its burden, “the
nonmoving party must come forward with admissible evidence sufficient to rgesauiae issue
of fact for trial in order to avoid summary judgmengaenger v. Montefiore Med. Gtr.06 F.
Supp. 2d 494, 504 (S.D.N.Y. 2010) (internal quotation marks omitted) (quiatiagillo v.
Weyerhaeuser C0536 F.3d 140, 145 (2d Cir. 2008)).

In deciding a motion for summary judgment, the Court must “‘construe thariabts
light most favorable to the non-moving party and must resolve all ambiguities andltira
reasonable inferences against the movargrdéd v. Omya, In¢.653 F.3d 156, 164 (2d Cir.
2011) (quotingWilliams v. R.H. Donnelley, CorB68 F.3d 123, 126 (2d Cir. 2004)). However,
in opposing a motion for summary judgment, the non-moving party may not rely on unsupported
assertions, conjecture or surmisgoenaga v. March of Dimes Birth Defects Fousd. F.3d 14,
18 (2d Cir. 1995). The non-moving party must do more than show that theosns “
metaphysical doubt as to the material factgl¢Clellan v. Smith439 F.3d 137, 144 (2d Cir.
2006) (internal quotation marks omitted) (quotigtsushita Elec. Indus. Co. v. Zenith Radio
Corp.,475 U.S. 574, 586 (1986)). To defeat a motion for summary judgment, “the non-moving
partymust set forth significant, probative evidence on which a reasonable factdmddr
decide in its favor.”"Senng 812 F. Supp. 2d at 467-68 (citiAgderson v. Liberty Lobby77
U.S. 242, 256-57 (1986)).
[I. MMC is Not Entitled to Summary Judgment on Plaintiffs' COBRA Claim

Defendant MMGCseels summary judgment on Plaintiffs’ COBRA claim. Specifically,

Plaintiffs contend that MMC failed to provide them with notice of their COBRA sight
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violation of 29 U.S.C. § 1166)J@)(A), because the notice was incorrectly addressed to
“CornwallonHuds” instead of “Cornwall on Hudson” and, consequently, was never received by
Plaintiffs.

The purpose of COBRA is to allow employees who lose their jobs to continue their
medical coveage at approximately the group rate, which is lower than the rate for individual
coverage.See Local 217, Hotel & Rest. Emps. Union v. MHM,, 19¢6 F.2d 805, 809 (2d Cir.
1992). The notification requirements of COBRA are clearthénevent of a covered employge’
termination, an employer must notify the administrator of the group health eareiphin thirty
days,29 U.S.C. § 1166(a)(2); the administrator then has fourteen days to notify the qualified
beneficiary of her right to continue coverage,§ 1166(a)(4).

MMC contendghat itsactions @ not violate COBRA becauserntade a “good faith”
effort to notify the plan beneficiary. In setting forth that argument, M¥l@son case law
stating that “COBRA does not require actual receipt afination by the plan participant; to the
contrary, only a good faith attempt to notify is requireBdmos v. SEIU Local 74 Welfare
Fund No. 01 Civ. 2700 (SAS), 2002 WL 519731, at *5 (S.D.N.Y. Apr. 5, 2002) (citations
omitted). This “good faith” stande obligates employers to use means “reasonably calculated”
to reach plan participantsSee Phillips v. Saratoga Harness Racing,,I883 F. Supp. 2d 361,
365 (N.D.N.Y. 2002) (citations omitted). Moreover, an employer or plan administrator who
“sends proper notice to the covered employee’s last know[n] address is deemed to be in good
faith compliance with COBRA's notification requirement€hesney v. Valley Stream Union
Free Sch. Dist. No. 24o. 05 Civ. 5106 (DRH) (ETB), 2009 WL 936602, at *4 (E.D.N.Y. Mar.
31, 2009)internal quotation marks and citation omitte@JMC contends that it fully complied

with its obligations under COBRA by providing the Vangas family’s last knowreaddo
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WageWorks, who, in turn, timely mailed the COBRA notice to Memgas. Defs.” Mem. L.
(Doc. 59) 24.1t contendghat itsabbreviation of “Cornwall on Hudson” does not indicate bad
faith and, to the contrary, that “CornwallonHuds” is a perfectly accepthblewaation of the
town name according to the U.S. Postav®e. Id. at 2425.

AlthoughMMC correctly notsthat an employer’s mailing of the required notification to
an employee’s “last known address” is deemed to be good faith compliance VlBBRAC D fails
to directly address the ungisted fact that the ddess itprovided to WageWorks abbreviated the
name of the town in whicRlaintiffs reside. Indeed, in holding that defendants complied with
COBRA'’s notification requirement, the court@hesnegpecifically noted that there was “no
claim by Plaintiff that the address was incorrecChesney2009 WL 936602, at *4. And, as the
Second Circuit has repeatedly held, onlyeoperly addressédpiece of mail “placed in the care
of the Postal Service is presumed to have been delivekaffenberg v. C.1.R905 F.2d 665,
666 (2d Cir. 1990) (emphasis added). Here, Plaintiffs do, in fact, contend that the address wa
incorrect in that MMC improperly abbreviated “Cornwall on Hudson.” Accordingly, to the
extent the notice was not “properly addressed,” the presumption of receipt does noSagply.
Burton v. Banta Global Turnkey Ltd.70 F. App’x 918, 924 (5th Cir. 2006) (holding that the
presumption of receipt did not apply to COBRA notification where plaintiff's addvass'6514
Sandy Oak” and the letter waddressed to “6514 Sandy York”).

Moreover, MMC does not suggest that the address provided to it by Mrs. Vangas
included the abbreviation “CornwallonHuds” or, for that matas,abbreviation for “Cornwall
on Hudson,” thereby defeating Plaintiftdaim. Cf. Robinson-Reeder v. Am. Council on Educ.
674 F. Supp. 2d 49, 57 (D.D.C. 2009) (rejecting plaintiff's argument that defendant violated

COBRA's notification requirement by omitting plaintiff's apartment number in tleesd
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provided to its plan administrator where the address plaintiff provided to defeisiamitted
the apartment number; thus, “[a]lthough the address may have been incomplete f]péamnatif
entitled to ‘benefit from her own error’(gitation omitted) Finally, although Defetant argues
that the abbreviation it used for Cornwall on Hudson “is perfectly acceptable to tHeffios”
Defs.” Mem. L. 25the evidence to which it citesa printout from the website for the U.S.
Postal Service-in no way supports MMC'’s assertion. To the contrary, the printout lists only
one acceptable abbreviation for Cornwall on Hudson, anch@ti€CornwallonHuds.” Reice
Decl., Ex. Y. Accordingly, as the record demonstrates that the address MMC drtavide
WageWorks included an incorrect abbreviation, and there is no evidence indicatihg that
abbreviation used by MMC was provided to it by Mrs. Vangas, material issues$ exifstas to
Plaintiffs’ COBRA claim and, accordingly, MMC’s motion for summary judgtreanthat claim
is DENIED.
IV.  Mrs. Vangas Failure to Accommodate Claims

Mrs. Vangaglaimsthat Defendants violated tidYSHRL and NYCHRLDby failing to
accommodate her disabilityThe NYSHRL and the NYCHRL make it unlawful, among other
things, for any employer to fail to provide reasonable accommodations for knowiitiesaof
their employees. NYSHRL 8§ 296(3)(a); NYCHRL § 8-107(15)(a). This rule is subjdot t
exception that employers are not required to provide accommodations that would subject the
employer to undue hardship. NYSHRL 8§ 296(3)(b); NYCHRL 8§ 8-102(18). In orceake
out a prima facie case of failuredocommodatethe plaintiff must show that:1)] she was
disabledas defined by the statutes; (2) her employers had notice of the disabilitgth(3)
reasonable acocomodation, she could perform the essential functions of her job, and (4) the

defendants refused to make reasonable accommodations for her 8eed®arker v. Columbia
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Pictures Indus.204 F.3d 326, 332, 332 n.1 (2d Cir. 2000).
Here,Defendants admit thérs. Vangas was disabled and that Defendhatsnotice of
that disability. Defs.” Mem. L. 16. Accordingly, the only remaining factwmeswhether:(i)
with a reasonable accommodation, she could perform the essential functiengobf and (ii)
Defendantsefused to make such accommodation. Defendants contend that Mrs. Vangas could
not performthe job when absent from work atitht Defendantslid not refuséo make
reasonable accommodations for her disability. Mrs. Vangason the other han@rgues that
Defendants wrongfully refused her requests for reasonable accommodatiatsinehidecher
requests for additional leave time, as well as her request to work from homeMédrfs.L. Opp.
(Doc. 61) 6-11. Plaintiff also contends that Defendants violated the NYSHRL and NYBWHR
refusing to engge in the requiretinteractive process” in response to her requests for
accommodations for her disabilityd. at 10-15.
a. Plaintiff 's Communications with Defendants
i. Under the NYSHRL
As stated above, Plaintiff claims that on August 26, 2010, she called Ms. Quinn and told

her of her newly-developed symptoms. She also informed Ms. Quinn that she was not sure tha
she would be able to return to work on August 30, and that she would keep Ms. Quinn updated.
Vangas Decl. { 38. Thereafter, on August 29, Mrs. Vangas sent Ms. Quinn the fotiexting
message:

Good morning . . . im [sic] still not feeling well . . . having

problems with my vision . . . will follow up with [D]r. Hopkins or

other specialist . . . my paper work was submitted . . . thanks

[Mlirelle . . ..

Goldring Decl., Ex. F. The parties dispute whether Mrs. Vangas’ August 26 and 29
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communications with Ms. Quinn constituted requests for additional leave time and, if so,
whether such requests were “reasonable” under the applicable law.

Defendang arguethateven crediting Mrs. Vangagstimony regarding her
communications with Ms. Quinn, those communicatingicated that her leave was open
ended” and, accordingly, MMC was not obligated to “accommodate” her request fianitede
leave. Defs.” Mem. L. 17As Defendants correctly argue, “[tlhe duty to make reasonable
accommodations does not . . . require an employer to hold an injured employee’s position open
indefinitely while the employeattempts to recover.Parker, 204 F.3dat 338.

Mrs. Vangason the other hand, argues that her August 26 amd@®unications with
Ms. Quinn didnot constitute requests for indefinite leave but, rather, were reasonable requests
for more time to followup with doctors regarding her newly-developed symptoRiaintiff
argues that viewing the record in the light most favorable to her, a reasonglueula
conclude that these communications were requests for additional leave timethathrequests
for an indeterminate leave of absendels.” Mem. L. Opp. 6-7. In support of her argument,
Plaintiff relies onGraves v. Finch Pruyn & Co., Inc457 F.3d 181 (2d Cir. 2006)Graves 1),
in which the Second Circuit held that a leave of absence may qualify as a “reasonable
accommodation” assuming it is of finite duration and is reasonably likely to ehaldenployee
to return to work.ld. at 185 n.5.In making a request for additional leave time, the plaintiff in
Gravesinformed his employer that heeded additional time to secure an appointment with a
specialist and that he believed it would take “a couple weeks” in order to did. s.181-85.
Viewing the record in the light most favorable to the plaintiff, the SecondiCiveld that “it
was imprecise to call the requested leave of absence ‘indefinite™ and that antfactfould

find, based on [plaintiff's] testimony that he asked for ‘more time’ to get tods@ppointment
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and that it would take a ‘couple of weeKdliat granting the ragested leave “would not require
[defendant] to hold open [plaintiff's] position indefinitelyltl. at 185-86.Similarly, here,
Plaintiff contends that a reasonable jury could interpret Mrs. Vangas’ coations as
requests for a limited extension of time in order to follow up with doctors concdramgewly-
developed symptoms.

The Court finds that even viewing the evidence in the light most favorable tafRlamt
reasonable jury coulfind that Plaintiff's communications with Defendants consttitequests
for a finite amount of extended leave time; rather, Plaintiff merely communicatezf¢éadants
that she was not able to return to work on her scheduled return date, and did not indicate how
long of an extension of leave she would requikecordingly, her communications may only
fairly be characterized as requests for indefinite |€a¥e. stated abovease law is clear that
under the NYSHRL, an employer is not required to hold an employee’s position open
indefinitely and, accordingly, Defendants cannot be held liable for their refusal to accommodate
Mrs. Van@s’ request for an indeterminate extensiohefmedical leaveSee Parker204 F.3d
at332 n.1, 338see alsiRomanello v. Intesa Sanpaolo, S.p22 N.Y.3d 881, 884 (N.Y. 2013)
(“Indefiniteleaveis not considered a reasonable accommodation und8tatetHRL.").

Moreover, the Court finds th&faintiff's reliance orGravesl is misplaced, as therthe

plaintiff actuallygave his employer an indication of how much additiéeaetime he would

® Although Plaintiff contends in her opposition papers that “[p]rovidifigiaamore weeksf leave would not have
been an undue hardship for MMC,” Pls.” Mem. L. Opp(d@phasis added3he povidesno evidentiary support

for her assertion that any additional leave would only be for “a fer mveeks” or that she ever indicated to
Defendants that she was requesting only an additional “few WedXather, the record clearly demonstrates that
during her late August conversations with Ms. QuiRlaintiff did not indicate when she expected to return to work;
to the contrary, all she conveyed to Ms. Quinn was that she was natd adlern to work on August 30. Moreover,
as the Court finds th&tlaintiff's communications with Defendants constituted requestadefinite leave, it finds
that such requests were unreasonabla matter of law Accordingly, it need not address Plaintiff's argument that
granting Plaintiff her requested leave wountat have been an undue burden for MM&2ePIs.” Mem. L. Opp. 17

19
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require to follow up with a speciali&tGravesl, 457 F.3d at 185-86Here,on the other hand,
Plaintiff did not give Defendants any indication of when she expected to return tawbek

time she informed them that stvas not well enogh to resume her regular duties on August 30.
Rather, according to Plaintiff, she merely informed Ms. Quinn on both August 26 and August 29
that she was “still not feeling well” and was not sure that she would be akkeitio to work on
August 30 as planned Vangas Decl. 1 38; Goldring Decl., Ex. F. Although a reasonable
allowance of time for medical leave may, in appropriate circumstances, gtanatreasonable
accommodation, where, as here, Plaintiff has failed to present any evideneexgpéted

duration of her impairment or the date on which she would likely be able to resume har regul
duties at MMC, no reasonable jury could find that the accommodation requested was
reasonablé. Indeed, those cases that have analyzed requests similasérhade by Mrs.
Vangas here have uniformly held that they constituted requestsl&dmite leave Seg e.q,
Nandori v. City of BridgepoytNo. 12 Civ. 673 (JBA), 2014 WL 186430, at *5-*7 (D. Conn. Jan.
16, 2014) ¢haracterizing plaintiff's requess @ne for indefinite leave where plaintiff did not
communicate to defendant what his estimated return date might be and requestaibhdditi
leave to “receive treatment and recover, but provided no descriptibattfeatment, nor an

estimate of how longnight be needed;Forgione v. City of New Yorlo. 11 Civ. 5248 (JG),

® The Court notes thamn remand, the district court Gravesgranted summary judgment for defendant upon a
finding that the two weeks unpaid leave sought by plaintiff was na@sar&ble accommodation becauseer alia,
the plaintiff had made no showing that the accommodation would ligslytrin hissuccessfuteturn to work.
Graves v. Finch Pruyn & Co., IndNo. 03 Civ. 26QGLS) (RFT) 2009 WL 819380, at *1 (N.D.N.Y. Mar. 27
2009). TheSecond Circuit affirmed the district court’s decision on appeal, holdingkhatiff failed to
demonstrate that at the time of his request, the defendant “had any assiratsoever that the accommodation
would allow [plaintiff] to perfam the essential functions of his jobGraves v. Finch Pruyn & Co., Inc353 F.
App’x 558, 561(2d Cir. 2009) (Graves IT).

’ Plaintiff notes that “Ms. Quinn admitted that the August 29 text was a ftefguesore leave time.” Pls.” Mem. L.
Opp. 11 ¢iting Goldring Decl., Ex. B at 133:1#34:6). However, Ms. Quinn’s admission that Mrs. Vangas’ text
message constituted a request for more leave time does not compel a diffex@mieo as Ms. Quinn does not
suggest or admit thahe understood the resgt was for a finite period or was otherwisasonable
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2012 WL 4049832, at *9 (E.D.N.Y. Sept. 13, 201@)r(struing plaintiff's request as a request
for indefinite leave where he “simply asked for ‘some time off so he could adusemdical
condition,” and holding that “[b]ereft of any allegations that [plaintiff] infearithe defendants
of how much leave he would need, what he would do during his leave, [or] whether and how the
leave would allow him to perform the essential functiohiis job,” plaintifffailed to state a
reasonable accommodation claimijgNamara v. Tourneau, Inc496 F. Supp. 2d 366, 377
(S.D.N.Y. 2007) (holding that plaintiff's request was one for indefieié®e where “he wanted
to be able to stay out of work until he decided he was able to return” but “did not provide
[defendant] with any ideaf when he expected teturn,” and holding that “it was not reasonable
for [plaintiff] to expect [defendant] to hold his job open indefinitely, particulagye had
already been out of work some six weekafyd, 326 F. App’x 68 (2d Cir. 20095tamey v.
NVP Holdings, InG.358 F. Supp. 2d 317, 325-27 (S.D.N.Y. 2005) (holding that plaintiff's
requestvasfor an indefinite leave of absence where he was unable to provide defendamt with a
anticipated return dategee alsdHudson v. MCI Telecomms. Cor7 F.3d 1167, 1169 (10th
Cir. 1996) (holding that no reasonable jury could find that the accommodation plaintifftesues
was reasonable where she “failed to preseneagence of the expected duration of her
impairment” and where her physicians’ reports “indicate only that pemhanpairment was
not anticipated'and do not provide any indication “of when plaintiff could expect to resume her
regular duties”).

To the extent that Plaintiff contends her August 31 conversation with Ms. Burns also
constituted a reasonable request for additional leave, that argument is refdthedgh
Plaintiff contends thaduring her August 31 conversation with Ms. Burns, Mrs. Vangas informed

herthatshe would “do whatever i hadito do to save [her] job” and inquired as to whether her
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job would be available if she came into work the following ddns. Vangagestified that at the
time of that conversation, she was still dhd did not know when she would actually be able to
returnto work. Goldring Decl., Ex. A at 136:3-16, 154:11-2ccordingly, Mrs. Vangas’
inquiry about returning to work the following day cannot be read as a request foorzatgdas
accommodation, as the record is clear that, notwithstanding her inquiry, Mrs. easyast
physically able to return to work on Septembér 1.

In Graves || the Second Circuit held thtat be considered “reasonable,” a leave of
absence “must enable the employee to perfoeressential functions of his job” upon his return.
Gravesll, 353 F. App’'xat560. Here, as of the time of Plaintiff’'s conversations with bigh
Quinn and Ms. Burns, she had already been grantedetyuests for medical leave, anad
givenDefendantso assurance whatsoever that a further extension of leave wouldheltov
perform the essential functions of her job. Indeed, as Defendants note, on September 10, 2010—
shortly after Mrs. Vangas’ communications with Defendants regarding Helitynéo return to
work on August 30—her doctor indicated iswpplementaiorm to her insurance company that
Mrs. Vangas would not be able to return to work for another 1-3 moR#kise Decl., Ex. N.

As the record clearly indicates that Plaintiff faikedprovide Defendants with any

8 Plaintiff contends that Ms. Burns’ focus on whether Mrs. Vangss‘medically cleared to return to work” was a
per seviolation of the disability law.SeePls.” Mem. L. Opp. 18.6. In making sch an argument, Plaintiff relies on
case law stating that “policies prohibiting injured employees fromnigiy to work unless they can do so ‘without
restrictions’ violate the ADA.”"E.E.O.C. v. Yellow Freight Sys., Inblo. 98 Civ. 2270 (THK), 2002 WB1011859,
at *20 (S.D.N.Y. Sept. 9, 2002). However, Ms. Burns’ inquiry doesuggest that MMC fhba “100% healed
policy” and that Mrs. Vangas would not be permitted to return to wohléss she was completely healed. Rather,
Ms. Burns’ inquiry refes to MMC's requirement that employees returning to work from aerade of five or more
days “because of illness . . . report to the [Occupational Safety and Healthnbeayhto obtain a ‘Return to Work’
slip,” in order to “insure that an employee posesianger to themselves, theirworkers or to [MMC’s] patients.”
Affidavit of Yvonne Morales (“Morales Aff.”YDoc. 67)Y 5. Moreover, even assuming MMI@ have a “100%
healed policy,” it is undisputed that prior to Ms. Burns’ inquiry into Mrsnd&s medical clearance, Mrs. Vangas
had already informed Defendants that she was too ill to return to waklagurst 30. Accordingly, that Mrs.
Vangas did not return to work on August30r anytime thereafterwas not because of MMC's alleged “100%
healed policy,” but rather because she had determined that she was unabla to weduk and failed to give MMC
any indication of when she expected to be able to do so.
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indication of when she would be able to return to work, it was unreasonable for her to expect
Defendantgo hold her job open indefinitely, particularly in light of the fact that she had glread
been out of work for approximately five months as of August 30. Accordingly, as requests f
indefinite leave arper seunreasonable under the NYSHRRlaintiff cannot succeed on her
failure to accommodate claim under that statute
ii. Under the NYCHRL

Plaintiff argues that even assumitigs Court finds thahercommunications with
Defendants constituted requests for indefinite leave, because the NYCHRdgsrbvwader
protections than its stat®unterpart, Defendants are not entitled to summary judgment on
Plaintiffs NYCHRL claim. Pls.” Mem. L. Opp. 7-9. The NYCHRL provides broader protection
than theAmericans with Disabilities Act (“ADA”)andtheNYSHRL, as it defines a “reasonable
accommodation” to be “such accommodation tzatbe made that shall not cause undue
hardship in the conduct of the [employer’s] business. The [employer] shall have tbe blrd
proving undue hardship.NYCHRL § 8102(18) (emphasis added). In other words, under the
NYCHRL, “there are no accommodations that may be ‘unreasonable’ if they do not cause undue
hardship.” Phillips v. City of New Yorl884 N.Y.S.2d 369, 378 (1st Dep’t 2008ed with
approval Romanellp22 N.Y.3d at 884. And “there is no accommodation (whether it be
indefinite leave time or any other need created by a disability)sicatégorically excluded from
the universe of reasonable accommodatidd.” Thus, under the NYCHRL, a request for
indefinite leave is not unreasonable as a matter of law and, natleder to avoid liability for
failure to accommodate the requebg burden falls on Defendants to demonstrate that granting
Plaintiff indefinite leave would causs undue hardshidd.

In support of their motion for summary judgment on Plaintiffs NYCHRL claim,
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Defendants argue both that Mrs. Vangas never actuallestéed additional leave timeor a

finite or indefinite period of time-and that granting Mrs. Vangas indefinite leave would cause
an undue hardship on MMt Defs.’ Reply Mem. L. 2Z7. With respect to Defendants’ first
argument, although they correctly aegthat as a general rule, the burden to request an
accommodation is on the disabled employeeat 3, an exception exists where, as here, “the
disability is obvious—which is to say, if the employer knew or reasonably should have known
that the employewas disabled.”Petrone v. Hampton Bays Union Free Sch. Dit. 03 Civ.
4359(SLT) (ARL), 2013 WL 3491057, at *28 (E.D.N.Y. July 10, 2013) (quotingdyv. Wat
Mart Stores, In¢.531 F.3d 127, 135 (2d Cir. 2008Here, Defendants were clearly on notice of
Mrs. Vangas’ disability, as she had been out on leave since her diagnosis in March 2010.
BresloffHernandez v. HornNo. 05 Civ. 0384JGK), 2007 WL 2789500 (S.D.N.Y. Sept. 25,
2007),a case upn which Defendants rely, is therefore inapposite, @etlthe employer was not
aware of the employee’s disability and therefore could not be held liabkling to make a
reasonable accommodatiotd. at *9-*10 (noting that an “employer is obligated to
accommodate only those disabilities that are ols/amrcalled to its attention by the employee”)
(citation omitted) Accordingly, to the extent Defendants argue that Mengas’ claim fails

because Defendantgere notawareof her need for an accommodation, that argument is belied

° Defendants also argue for the first time in their Reply Memorandanitte NYCHRL is inapjitable to this
dispute “because none of the operative facts of this case, the alleged harningpal€ bf defendants’ alleged
conduct took place within the City of New York.” Defs.” Reply Mem1L It is weltestablished that a party cannot
assert a argument for the first time in a reply brief; thus, the Court has nsidemed the merits of this assertion.
See, e.gEvangelista v. Ashcrqf859 F.3d 145, 1%n.4 (2d Cir. 2004}*[W]e will not consider an argument raised
for the first time in aeply brief.”) (quotingUnited States v. Yous@&R7 F.3d 56, 115 (2d Cir. 2003)). Even
assuming the Court exercised its discretion to consider Defendantsiengysee Ruggiero v. Warnémambert Co,
424 F.3d 249, 252 (2d Cir. 2005), the Court finds that issues of fact preclundiéing of summary judgment as to
the applicability of the NYCHRL. Defendants rely on the Affidavit afrizia Quinn in support dheir assertion

that it is “undisputed” that the CMO is located in Westchester County antfaflabf the decisions made with
regards to [Mrs. Vangas’ employment] .including the decision to fill her position, were made in this building [in
Westchester County].” Quinn Aff. § 8. However, as Defendants diistd the issue in their Replyidf, Plaintiff

has not had the opportunity to contest the asserted facts upon wiféctd@rs rely. Accordingly, the Court
declinegto characterize any of Defendants’ asserted facts as “undisputed.”
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by the clear record ithis case.

Next, Defendants argue that even assuming Mrs. Vangas’ communicatiensegees
for indefinite leave—and were thereforeot unreasonables a matter of lawnder the
NYCHRL—summary judgment skud nevertheless be granted in Defendaragof, as granting
Mrs. Vangas indefinite leave would impose an undue butfti@efs.’ Reply Mem. L. 57. The
Court finds that material issues of fact exist as to the issue of whesiméingrMrs. Vangas an
extension of her leave for an indeterminateqeof time would cause MMC to suffer an undue
hardship. As stated above, the burden of proving that the requested accommodation would result
in an undue hardship is on Defendaritsf CHRL 8§ 8-102(18).The NYCHRL definesundue
hardship”as “an accommodai requiring significant expense or difficultyld. 8 8-107(3)(b).
In determining whether an accommodation constitutes an undue hafdstops a court may
consider include (a) the nature and cost of the accommodation; (b) “the overall financial
resources of the facility . . . involved in the provision of the reasonable accommodation; . . . the
effect on expenses and resources, or the impact otherwise of such accommodation upon the
operation of the facility”; (c) the overall financial resources of the emplayetd) “the type of
operation or operations of the covered entity, including the composition, structure, armhBincti
of the workforce of such entity . . . Itl. § 8-102(18). The question of whether an
accommodation would cauae employeundue hardship is “singularly caspecific.” Phillips,
66 A.D.3d at 180.

Here, Defendants argue that continuing to retain a temporary employéatofilMrs.

Vangas would create an undue burden because temporary employees are notllaoess$

19 pefendants also argue that indefinite leave is unreasonable as a matterrdéaha NYCHRL. Defs.’ Reply
Mem. L. 4. In making such an argument, however, Defendants ignore the clear Nkwtatar case law holding
that indefinite leave isot “categorically excluded from the universe of reasonableracwodation” under the
NYCHRL. Phillips, 884 N.Y.S.2d at 378.
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to certain computer systems necessary to the job. Defs.” Mem. L. 18. Howevesuthérds
thatmaterialissues of fact exist as to MMC's policy witbspect to temporary employees, as
well as the hardship that an extension of Mrs. Vangas’ leavéd cause MMC to suffer. First,
the Court notes that, contrary to Defendants’ contentionniatiandisputed that hospital policy
precludegemporary employedsom gainingaccess to certain programs. Indeed, although Ms.
Byrne testified that suchpolicy exists, Goldring DeglEx. D at 90:18-22, Ms. Quirtestified

that she was not aware of asiych policy, Goldring Decl., Ex. B at 146:11-16. Moreover, in
their Responses and Objections to Plaintiffs’ Request for Production of Documerts] dids
admitted that “MMC has no specific policies pertaining to temporary employesEssato
company records.” Goldring Decl., Ex. | at No. 1. The Court’'s determination thastleeof
undue hardship cannot be determined as a matter a$ favtherbolstered by the fact that
Defendants admitted that no harm would have been caused to the CMO or to the patients that
Ms. Upshur was working with if she was not granted access to certain MMC systefugust
30, 2010. Goldring Decl., Ex. D at 96:9-12, 97:2-4.

Accordingly, as a reasonable jury could interpret Mrs. Vangas’ comationes as
requests for indefinite leave—which are pet seunreasonable under the NYCHRIard as
issues of fact exist as to whether granting such a request would causeoMiMI&t an undue
hardship, Defendants are not entitled to summary judgment on Plaintiff's NYCldRL ¢

b. Plaintiff's Request to Work from Home

Defendants contend thidaeir denial of Mrs. Vangas’ request to work from home does
not constitute a failure to prale a reasonable accommodation because “it was not technically
possible” and courts have recognized that “[w]orking at home is an extraordinary

accommodation warranted only in exceptional cases.” Defs.” Mem. L. 19 n.17 (gKieliegv.
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McGrawHill Cos.,Inc., No. 99 Civ. 3110 (TPG), 2002 WL 31016647 (S.D.N.Y. Sept. 10,
2002),aff'd, 96 F. App’x 56 (2d Cir. 2004)). They contend that at the time of Plaintiff’'s inquiry,
MMC did not have procedures or protocols in placallow CMO Analyds, the position Mrs.
Vangas heldto work remotely and that, “[o]nly today is MMC implementing such a program.”
Defs.” Reply Mem. L. 8 (citing Affidavit of Patricia Quinn (“Quinn Aff.”) (D066)1 7).
Finally, Defendants argue that Mrs. Vangas was not well enough to work from hgmayaas
she had developed blurry vision and other new symptoms around the time she requested to work
remotely Id. Plaintiff, on the other hand, argues that Defendants failed to engage in an
interactive process regarding her request to virma home, discussedfra, and that issues of
fact exist as to whether Mrs. Vangasuld be able to perform the “essential functions” of her
job from home, as well as whether permitting Mrs. Vangas to work from home woukd caus
MMC to suffer an undue bden PIs.” Mem. L. Opp. 10-11, 22.

The Court finds that issues of fantistregardingthereasonableness Plaintiff's request
to work from home and, accordingly, the Court cannot find that Plaintiff's request was
unreasonable as a matter of lathough Defendantaccurately cite case law suggesting that
permitting an employee to work from home is an “extraordinary” accommodati@, ther
record is unclear as to whether other MMC employdeasluding ones in Mrs. Vangaewn
department-were permittd to work from home via remote acce$sSeeVangas Decl. § 35.
Moreover, the Court notes that notwithstanding the case law relied upon by Defendants, the
Second Circuit has “implied . . . that permitting unsupervised work [including work fromlhome
might, in some cases, constitute a reasonable accommodahitaillan v. City of New York

711 F.3d 120, 128 n.4 (2d Cir. 2013) (citMxon-Tinkelman v. N.Y.C. Dep't of Health &

" Moreover, as differing testimony exists as to whether Mrs. Vangasdact, request to work from home, a
guestion of fact as to that issue remains as. well
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Mental Hygiene434 F. App’x 17, 20 (2d Cir. 2011) (summary order) (remandiribe district
court to considelinter alia, whether it would have been reasonable for defendants to have
allowed plaintiffs to work from homepeRosa v. Nat'| Envelope Corf95 F.3d 99, 104 (2d
Cir. 2010) (suggesting that employer had provided a nedde accommodation by allowing
employee to work from home)).

While Mrs. Vangas testified that she knew of other employees who were pdrtuaitt
work from home on a temporary basis—three of whom Mrs. Vangas identified by name—
Goldring Decl., Ex. A at 155:16-156:8; Vangas Decl. | 35, Defendants submitted an affidavit by
Ms. Quinn stating that MMC did not have the procedures in place to allow &M\ ststo
work from homeat the time of Mrs. Vages’ requestQuinn Aff. I 7. However,Mrs. Vangas
contends that Ms. Quinn responded to her request to work fromlhomdicating that “she
would be ok with it.” Vangas Decl. 1 36. A jury could therefore reasomaplly that if Ms.
Quinn—Mrs. Vangas’ direct superviserwould be “ok” with Mrs. Vangas working from home,
the necessary procedures were, in fact, in place to permit Mrs. Vangas toltis seell-settled
that a district court may not make credibility determinations on a motion for summgmguad
and, accordingly, it is for the jury to decide whighiness’ testimony to credit as to the
feasibility or historical practice of MMC employees working from horkanganiello v. City of
New York612 F.3d 149, 161 (2d Cir. 2010 Credibility determinations, the weighing of the
evidence, and the drawing lefgitimate inferences from the facts are jury functions, not those of
a judge.”) €itation omittedl. Although to permit an employee to work from home may
constitute an “extraordinary accommodation” and, thus, one which may be deemed ubteasona
in certan situations, should the jury determine that other CMO employees were pdramtl

able to work from home as of the time that Mrs. Vangas allegedly requested tsdolsa,
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request by Mrs. Vangas may not be deemed “unreasonable” or unduly burdenstivhe 16

c. Material Issues of Fact Exist as to Whether Defendant&ngagedin an
Interactive Process

Plaintiff argues that Defendants failed to engage in an “interactive pfanagsponse to
hercommunications regarding her inability to return to workAoigust 30, as well as her
August 20 request to work from home. Pls.” Mem. L. Opp. 10-12, 14-15. The Second Circuit
has held that under teDA, failure to engage in an interactive process does not form the basis
of a disability discrimination claim irhe absence of evidence tlaaeasonable accommodation
was possible McBride v. BIC Consumer Prods. Mfg. Co., Irg83 F.3d 92, 100-01 (2d Cir.
2009). Unlike the ADA, however, under the NYSHRL and NYCHRL, an employer’s failure to
engage in the interagd process is itself a violation of the laBee Phillips66 A.D.3dat 176-
77 (holding that under the NYSHRL and NYCHRL, “the first step in providing a reasonable
accommodation is to engage in a good faith interactive process that assesseddhulie
disabled individual and the reasonableness of the accommodadisested” and that “failure to
consider the accommodation . . . is a violation of [the NYSHRL]” and the NYCH#eE)also
Martin v. United Parcel Serv. of Am., In604 A.D.3d 1173, 1174-75 (4th Dep’t 2013) (holding
that the trial court “properly determined that defendant failed to eliminate aletrssoies of
fact,” including “whether defendant engaged in an interactive process taaspaintiff's

needs and whether a reasonabmaumodation was possitije Jochelman v. New York State

12\vith respect to Defendants’gurment that Mrs. Vangas was not physically well enough to performsbatis
functions of her job from home, the Court finds that questionscoEfdst as to that issue as well. First, during her
deposition, Mrs. Vangas implied that the reason sipgested to work from home on August 20 was because at the
time, she was undergoing radiation and chemotherapy and had “conatamtall’ Goldring Decl., EXA at 156:2

8. Such a symptom does not suggest that, as a matter of law, Mrs. audgsot ke able to perform her job

from home via remote access. Moreover, although Defendants contend theaMyas cow not have performed
her job becausghe had developed “blurry vision and other new symptomsadthe time she requested to work
from home’, Defs.” Reply Mem. L. 8, the Court cannot find, as a matter of law, tkaethewlydeveloped

symptoms precluded her from performing the essential functidmsrgbb if permitted to do so from home.
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Banking Dep’t 920 N.Y.S.2d 661, 661-62 (1st Dep’t 2011) (holding that issues of fact precluded
summary judgment on plaintiff's claim that defendant failetetmyagé¢] in the good faith
interactive process required by the [NYSHRLprse v. JetBlue Airways Cor®41 F. Supp.
2d 274, 302 n.16 (E.D.N.Y. 2013) (“Unlike the ADA, under the NYSHRL and the NYCHRL, an
employer's failure to engage in the interactive process is, by itself, a \naddtilbelaw.”)
(citing Phillips, 66 A.D.3d at 176).
The “interactive process” requirement requites employer to “investigate an

employee’s request for accommodation and determine its feasibtyllips, 66 A.D.3dat
176. An interactive process may invela “meeting with the employee who requests an
accommodation, requesting information about the condition and what limitations the/eenplo
has, asking the employee what he or she specifically wants, showing saroélsging
considered the employee’s request, and offering and disgussilable alternatives whehe
request is too burdensome.bvejoyWilson v. NOCO Motor Fuel, Inc263 F.3d 208, 218-19
(2d Cir. 2001)internal quotation marks, brackets and citation omitt@the interactive process
has been described as “the key mechanism for facilitating the integraticsabledi employees
into the workplace.”Phillips, 66 A.D.3d at 175 (quotinBarnett v. U.S. Air228 F.3d 1105,
1116 (9th Cir. 2000(en banc)yacated on other grounds35 U.S. 391 (2002) Without it,

many employees will be unable to identify effective reasonable

accommodations. Without the possibility of liability for failure to

engage in the interactive process, employers would have less

incentive to engage in a cooperative dialogue and to explore fully

the existence and feasibility of reasonable accommodations. The

result would be less accommodation and more litigatien,

lawsuits become the only alternative for disabled employees

seeking accommodation. . . . Thereforenmary judgment is

available only where there is no genuine dispute that the employer
has engaged in the interactive process in good faith.

30



Id. (citing Barnett 228 F.3d at 1116).

Here, Plaintiff contends that Defendants failed to determine the felgsdfiher request
to work from home, as well as to engage in an interactive process regarding hstrfiaque
additional time.According to Mrs. Vangas, Ms. Quinn did not return her August 29 text
message or phone call informing lileat she was experieng certainsymptoms and would not
be able to reuirn to work the following day Vangas Decl. {1 390. IndeedDefendants admit
that in response to Mrs. Vangas’ August 29 text message, Ms. Byrne filled eava &nd
Termination Form terminating Mrs. Yigas’ employment effective August 30. Goldring Decl.,
Ex. L. Moreover, the record suggests that prior to filling out the papetearknatingMrs.
Vangason August 30noneof the Defedants responded to Mrs. Vangas’ messages that she was
unable to return to wor&s scheduledindeed, according to Mrs. Vangas, she was only alerted to
the fact that her job was in jeopardy frovar friend and cavorker,Ms. Maloney—a norparty
to this action. Vangas Decl. 1 41-43.

Moreover, although Defendants corddhat they engaged in an interactive process
because Ms. Burns did not actualyomitthe Leave and Termination Form to Human
Resources until after she spoke with Mrs. Vangas on Audust September,the Form
nevertheless clearly lists August 30 assMWangas’ termination date and, indeed, Defendants
admitthat Mrs. Vangas was no longer employed by MMC as of August 30, 2010. Reice Decl.,
Ex. D at 98:18-23, 99:20-100:5¢e alsdGoldring Decl., Exs. B at 128:16-129:3, 130:22-132:11
C at 66:11-67:9, 93:4-8, 98:8-111; see alsdefs.’ 56.1 Stmt. § 48. Accordingly, the Court
finds that issues of material fact exist@svhether Defendantsarticipated in the “interactive

process” required under the NYSHRL and NYCHRL with respect to Mrs. Vahaga
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comnunications with Defendants prior to her scheduled August 30 regwork date™®

Finally, with respect to Mrs. Vangas’ request to work from home, although MsnQui
denies that the request was ever m#uds Court is obligated to draw all inferences\ins.
Vangas’ favor on Defendants’ motion for summary judgm&aeBrod, 653 F.3d at 164.
Accordingly, crediting Mrs. Vangas’ version of events, the Court finds thegriakissues of
fact exist as to whether Defeamis satisfied theobligationto deermine the feasibility of Mrs.
Vangas’ requestindeed, according to Mrs. Vangas, Ms. Quinn did not inquire into the
feasibility of her request to work from home and, rather, simply indicated tlagtild€n Byrne
would not go for it.” Vangas Decl. { 36. As Defendants had an obligation to investigate Mrs
Vangas’ request for accommodation and determine its feasiBlhilips, 66 A.D.3d at 176, and
issues of fact regarding Defendants’ response to Mrs. Vangas’ regis¢sDefendants are not
entitled to summary judgment on Plaintiff's claim that Defendants failed to engage in a

interactive processegarding her request to work from hoffe.

13 Although the Court determinesliprathat Plaintiffs requests for indefinite leave were unreasonable as a matter of
law under theNYSHRL, such a findingloes not suggest that Mrs. Vangas’ claim that Defendants refused te engag
in an interactive process must necessarily fail. Indeed, had Defendantsdewghddrs. Vangas upon her

informing them that she would not be able to return on August 30 dextew symptoms-rather than simply
terminating Mrs. Vangas and filling her positieiPlaintiff and Defendants may have been ableoltectively

identify paential alternative accommodations more reasonable and less burdensomeititifinite leave of

absence.

4 Defendants vaguely contetiuht it wasMrs. Vangaswvho failed to engage in an interactmecess by failing to
keep Defendantapprised oher status during the course of her medical led®&fs.’ Reply Mem. L. 710.

However, it is undisputed that Defendants granted Mrs. Vangas’ rdquestdical leave upon her diagnosis, and
unilaterally extended her leave until the agrepdn date of Augus30, 2010. Plaintiff complains of Defendants’
failure to engage in an interactive process in late August-28dWard the end of her agreegon leave time.
Defendants do not dispute that with respect to this time period, Plaidtifhdact, reach oub Defendants in
various ways. Accordingly, Plaintiff's previous alleged failu@sommunicate with Defendants during the course
of her medical leavis immaterial to the Court’s determination of the sufficiency of Dedeits’ response to
Plaintiff's communications toward the scheduled end of her leave. Moreover, with respefendants’ argument
that Plaintiff failed to ask for any alternative form of accommodabafs.” Reply Mem. L. 9, that argument is
unavailing. Defendants had the obligatiorengage in a dialogue with Mrs. Vangas in order to discuss her situation
to attempt to find accommodations that were reasonable and not undulgdundeoMMC. The record suggests
that Defendantfailed to engage in that conversation and, accordimdgtg. Vangas was neavenafforded the
opportunity to suggest alternative accommodations or specificallyfiléeti needs.
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V. Plaintiff's New York Labor Law Claims

Plaintiff claims that, in violation oNYLL 88 195 and 217, Defendant MMCilied to
timely notify her in writing of the date of her termination, as well as the datncttation of
heremployee benefits. Compl. 1 109-116. Section 195 of the NYLL requires employers to
“notify any employee terminated from employment, in wagtiof the exact date of such
termination as well as the exact date of cancellation of employee benefits comndctaeth
termination” within “five working days after the date of such termination.”LN'¥§ 195(6).
Section 217(1) states, in turn, that an individual who does not receive the requisite notice of
termination and cancellation of benefits under 8 195(6) shall be entitled to “appalamaages
which shall include reimbursement for medical expenses which were not covehed by t
policyholder’s insurer by virtue of his termination of the policy.” NYLL 8 21{y)

MMC argues that it is not liable under the NYLL because it is undisputed that it gave
Mrs. Vangas written notice of her termination and the cancellation of hertseaédeit not
within five days of Mrs. Vangas’ termination. Defs.” Mem. L. 22. According to MME, t
legislative intent of the NYLL provisions at issue is to punish employers whaséafg to give
such notice” and, as MMC is clearly not an employer who “refused” to give roftides.
Vangas’ termination, the provisions should not apply ttdt. Finally, MMC argues that it
should not be held liable for any violations of the NYLL, as Mrs. Vangas suffereahmages as
a result of any delayld. at 23. Specifically, MMC argues that Mrs. Vangaas covered by her
husband’s insurance upon her termination, thatthe amount of medical expenses she paid out
of her own pocket werde minimis Id. at 2223 (citingHugo v. A & A Maint. Enter., Inc702
N.Y.S.2d 387, 388 (2d Dep’t 2000) (“Since there is no evidence that the plaintiffs sustained any

damages as a result of the defendant’s violation of Labor Law § 195(6), the S@werhe
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properly granted summary judgment to the defendant dismissing the complaint.”)

Plairtiff, on the other hand, argues that it is undisputed that she was terminated effective
August 30, 2010, however, she did not receive the “termination of benefits letter” froG MM
until October 2010, which was dated September 23 (i.e., more than fivaftaythe
termination of her employment). Pls.” Mem. L. Opp. 23-24&cordingly, Defendants are
clearly liable under the NYLL for failure to give notice of her termmatnd cancellation of
benefits within five days of her termination. Moreover, Plaintiff disputes MMGgention that
she did not incur any expenses as a result of MMC'’s delay in providing her with tberedpr
notification. To the contrary, she contends that she and her husband incurred “thousands of
dollars in medical bills from &tember 2010,” which they have not been able to fmhyat 24.

The Court finds that the undisputed evidence demonstrates that MMC viblatedar
terms of Sectior195(6) of the NYLL by failing to provide Mrs. Vangas with written notification
of the exact date of her termination and the cancellation of her benefits withdals of her
termination. Defendants admit that Mrs. Vangas was terminated efféciguest 30, 2010,
however, the letter MMC sent to Mrs. Vangas informing her of the “stafiredfbenefits
following [her] last day of employment at [MMC]” is dated September 23, 2010—tharefive
days after the date of her termination. Vanasl., Ex. D. Moreover, the Court notes that the
letter does not indicate tlexactdate of Mrs. Vangas’ termination, as required by the NYLL.
Rather, it simply states that Mrs. Vangas’ benefits would continue “througinthef the month
of [her] last official day as a Montefiore associatid” Finally, although Defendant contends
that Mrs. Vangasnly incurred minimabut-ofpocketexpenses as a result of the delay in
notification, it does not contest Mrs. Vangas’ contention that shmtased significant medical

bills which she has beamable to pays a result of her loss of benefits. Vangas Decl. § 58.
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Accordingly, it is an incorrect characterization of Mrs. Vangas’ testimony to suggest, as MMC
does, that she has sustained no damages as a result of Defendant’s violation. Thus, as MMC did
not notify Mrs. Vangas of her termination and the cancellation of her benefits within five
business days of her termination, and as material issues of fact exist as to the damages Mrs.
Vangas incurred as a result of MMC’s failure to provide her with timely notice, MMC’s motion
for summary judgment on Plaintiff’s NYLL claims is DENIED.

VI. Conclusion

For the reasons set forth above, Defendants’ motion for summary judgment is
GRANTED in part and DENIED in part. Specifically, Defendants are granted summary
judgment on Plaintiff’s failure to accommodate claim under the NYSHRL. Defendants’ motion
for summary judgment on the following claims is denied: (i) failure to accommodate under the
NYCHRL; (ii) failure to engage in an interactive process under the NYSHRL and NYCHRL;
(1ii) violation of COBRA; and (iv) violation of the NYLL. The Clerk of the Court is respectfully
directed to terminate the motion. Doc. 54.

The parties are instructed to file their joint pre-trial order no later than April 17, 2014 and
to appear for a pre-trial conference on April 22, 2014 at 10:00 am, at which a final pretrial
conference date and trial date will be set.

It is SO ORDERED.

Dated:  March 20, 2014
New York, New York

A L~

Edgardo Rhmos, U.S.D.J.
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