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UNITED STATES DISTRICT COURT S
SOUTHERN DISTRICT OF NEW YORK ELECTRONICALLY FILED ]
...................................................................... X DOC #:

: DATE FILED: Apr 05, 2013
GUY ZAPPULLA,
Plaintiff, : 11 Civ. 6733 JMF)
V- E OPINION AND ORDER

COMMISSIONER BRIAN FISCHEREet al,

Defendans.

JESSE M. FURMANUNnited States District Judge:

Plaintiff Guy Zgpulla,a state prisoner proceedipgp se brings this action pursuant to
Title 42, United States Code, Section 1983, claiming violations of his Eighth and Fourteenth
Amendment rights during his incarceration. Defendants nmdesmiss the Complaiqursuant
to Rules 12(b)(1) and 12(b)(6) of the Federal Rules of Civil Procedure. For the reasons
discussed below, Defendants’ motion is GRANTED in part and DENIED in part.

BACKGROUND

Generally in considering a motion to dismigs failure to state a claim pursuant to Rule
12(b)(6) courts are limited to the facts alleged in ¢beplaint and are required to accept these
facts as trueSee, e.glLaFaro v. N.Y. Cardiothoracic Grp., PLLG70 F.3d 471, 475 (2d Cir.
2009) (citingMiller v. Wolpoff & Abramson, L.L.P321 F.3d 292, 300 (2d Cir. 2003)n
addition, howevera courtmay consider documenastachedo the complaintstatements or
documents incorporated into thenaplaintby referencematters of which judicial notecemay be
taken,public records, and documetitst the plaintiffeither possessed or knew about, eeiiged
upon,in bringing the suit.See, e.gKleinman v. Elan Corp., pJ&Z06 F.3d 145, 152 (2d Cir.

2013) (quotinATSI Commas, Inc. v. Shaar Fund, Ltd493 F.3d 87, 98 (2d Cir. 20073¥ee
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also Chambers v. Time Warner, In282 F.3d 147, 1553 (2d Cir. 20Qpplying rule to district
courts). Where, as in this casgxhaustion of administrative remedies is a prerequisite to
bringing suit, a countnay take judicial notice of the records and reports of the relevant
administrative bodies, as well as the facts set forth thér&lfilson v. N.Y.CPolice Defxt, No.
09 Qv. 2632 PAC) (HBP), 2011 WL 1215031, at *6 (S.D.N.Y. Feb. 4, 20X&port and
recommendation adopted011 WL 1215735 (S.D.N.Y. Mar. 25, 20X tjting Smart v. Goord
441 F. Supp. 2d 631, 637-38 (S.D.N.Y. 2006%0nsidered in partNo. 04 Civ. 885RWS),
2008 WL 591230 (S.D.N.Y. Mar. 3, 2008)). Wheeeourtconsiders documents outside the four
corners of thea@mplaint it is not required to accept as true faaieged in the complaint thate
contradicted by the documentSeeNECAIBEW Health & Welfare Fund v. Goldman Sachs &
Co, 693 F.3d 145, 149 n.1 (2d Cir. 201@3rt. denied No. 12-528, 2013 WL 1091772 (U.S.
Mar. 18, 2013). Thushe following facts are taken from thenended Complairénd are
assumed to be true for purposes of this mo#xeept wheréhey arecontradicted by documents
attachedo, or incorporated into, the Complaint by referenckyarecords and reports of
administrative bodies.
A. Plaintiff'sFirst Trip to Green Haven

Plaintiff is a state prisoneiOn June 8, 2010Plaintiff was brought to the Green Haven
Correctional Facility"Green Haven”)for a scheduled medical consultation with an orthopedic
surgeon. Am. Compl. (“Compl.”)¥ 1 (Docket No. 32)? Initially, Plaintiff was allowed to use

the facility pay phone and socialize with other inmates in the recreation raa:fj.2§. But

! TheCourt has not consided anymatters outside the pleadingxcept those permitted
under the law discussed above, and therefore declines to che¥endantsmotion to one for
summary judgment

2 Plaintiff uses a variety of numbering schemes in his Amended CompGitations in
this opinion are to Plaintiff’'s Statements of Facts and refer to the relemagraphs therein.
2



Plaintiff wasthenplaced inProtectiveCustody, which meant he could not tlsephone or go to
the recreation room.Id. f 3). For five days, from June 9 to June 13, 2010, “Plaintiff politely
and respectfully asked to speak to the area Sergeant” to rectify thesitadi sought to use the
recreation room and the phondd. (11 48). All requests were deniedldy).

On June 17, 201®laintiff filed a grievance concerning his placement in Protective
Custody and the denial of phone and recreation room privilegges]] 10). On July 12, 2010,
Plaintiff received a response to the grievameavhich —according tadComplaint— the author
fabricated that Plaintiff was afforded recreation as well as access to the oo 11;id. Ex.

2). Plaintiff appealed the outcome of the grievance to the Superintenttaft.12;id. Ex. 3).
Plaintiff received a response his appeal indicating that he had utilized the amenitiegx 4),
which prompted Plaintiff to further appeal his grievance to the CentraleRieview Committee
(the“CORC”). (Id. 1 13). Plaintiffs appeal tthe CORC was also denied on the grouthds

he was afforded all of the privilegeswhich he was entitled(ld.  14;id. Ex. 5).

B. Plaintiff’s Second Tripto Green Havenand Surgery onHis Right Elbow

On August 24, 2010, Plaintiff was returned to Green Haven and placed in an isolation
cell. (d. ¥ 15). Two days laterPlaintiff was brought to the Westchester County Medical Center
to receive scheduled orthopedic surgery on his right elbtvy @6). Plaintiff concedes that,
from August 25 to September 4, 2010, he was afforde@adeh set, unlimited use of the
phone in his hospital room, and access to the book ddrtff {7). On September 4, 2010,
however, Plaintiff was issued a misbehavior report for conducting awageall from his
hospital room, which is a violation of the rule¢d. (f 18). As a result, the television and phone
were removed from Plaintiff room that afternoon.Id. § 19). On September 10, 2010, a

hearing was held to determine fenishment for Plaintiff’s violation of the rules by making a
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threeway call. (Okereke Decl. Ex. B (Docket No. 40)). Plairdttimittedto aviolation of the
rules and received a sentence of 180 days in keeplock, which the hearing officer slispende
because Plaintiff “has no similar disciplines in his historyd. &t 3 see alsaCompl. Ex. 12
(describing theutcome othehearing). From September 6 to 13, 2010, Plaintiff was denied
access to recreation, nail clippessd the barber, but was allowed to use the phaa#ly on
several occasiong(Compl 11 21-22). On September 21, 2010, Plaintifeealskr, but was
denied, pain medication to address pain in his arm that had developed quésrttveo days,

and was also denied access to the phone, recreation, nail clippers, and bdrfi§r2527).

On Sptember 5, 2010, Riiff filed grievances relatingp this treatment duringis
second trip to Green Havamd the denial of physical theraghathe had been prescribed, which
were consolidated.ld. 11 2829; id. Ex. 7). ThereafterpPlaintiff received several responses to
his grievanceboth before and after he left Green Have. {1 3032). Plaintiff considered
these responses unsatisfactory and appealed them to the Superintebeidy 33
(describing the Superintendant’s respotasBlaintiff’'s appeal) Plaintiff alsoappealed the
Superintendant’s decision to the COR@. {| 34). On January 26, 2011, the CORC responded
to Plaintiff s appealsindicating that his physical therapy appointments were “pending
scheduling” and thatis treatment at Green Haven was proper gbah his “keep lock” status
andthe factthathe had received a reduced “keep lock” sentettlee hearing officés
discretion (Id. Ex. 12).

C. Surgery onPlaintiff 's Right Shoulder

On May 11, 2011, Plaintiff received “orthoscopic” surgery (by which he presumably
means arttoscopicsurgery)on his right shouldegfterwhich the surgeon prescribed pain killers
for several days, ordered that Plaintiff’'s bandages be changed, and graddte ten days after
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the surgerwywhennumerous staples in Plaintdfshoulder were to be removedd.(f 38).
Contrary to these instructions, Plaintiff received pain medication only twigef had his
bandages changed, and did not get the staples taken out until July 6,I120¥B9). On June 1,
2011, Paintiff filed a grievance at Clintgrwhere he is permanently located, for denial of
medical care after his shoulder surgenyg. { 40;id. Ex. 13). When Plaintiff did not receive a
response to his grievance by June 16, 2011, he filed a second grievaiotehgat times
characterizes asidappedl because the second grievance asserted that there was a “constructive
denial” of his first grievande (Id. T 41;id. Exs. 14, 16PI.s Oppn 2-3). On June 23, 2011,
Plaintiff received a response this second grievance, indicating that there was no record of
Plaintiff's June 1, 2011 grievance, and that he shoufderdé- (Id. T 42;id. Ex. 15). On June
25, 2011, Plaintiff sent ketter purportedly appealing the “constructive denial” of his grievance
to the CORC, bypassing the Superintendalat. (43;id. Ex. 16).
D. Plaintiff’s Claims and Procedural History

Plaintiff filed the initial Complaint on September 22, 2011. (Docket No. 1fjerA
Defendantsfirst motion to dismiss (Docket No. 26), Plaintiff filed an Amended Complaint on
May 7, 2012 allegingclaims against seven state corrections officers and officials in their
individual and official capacities(Docket No. 32). In particulaPlaintiff’'s Amended
Complaint alleges three counts, one for denial of due proekgig tohis placement in medical
isolation and protective custody (Count One) (Corfil6G64), and two for denial of medical
care relating to his treatmefollowing surgeries on his right elba@ount Two)and right
shoulder (Count Threejd, 11 6571). There is no indication that Plaintiff ever served the
Amended Complaint on two Defendants, Officer B. Hotaling and Officer Beaotiyhay have
not appeared. The other Defendants now move to dismiss.
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DISCUSSION

A. Legal Standards

Although Defendants move to dismiss the Complaint pursuant to both Rule 12(b)(1), for
lack of subjecimatter jurisdiction, and 12(b)(6), for failure to state a claim, none af thei
arguments actually relates to the Ctaigubject matter jurisdictioh.To survive a Rule 12(b)(6)
motion, the plaintiff must plead sufficient facts “to state a claim to relief that is plewasibts
face.” Bell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007). A claim is facially plausible
“when the plaintiff pleads factual content that allows the court to draw theneddsanference
that the defendant is liable for the misconduct allegéaHhcroft v. Igbal556 U.S. 662, 678
(2009) (citingTwombly 550 U.S. at 556). More specifically, the plaintiff must allege sufficient
facts to show “more than a sheer possibility that a defendant acted unldwfdllyA complaint
that offers only “labels and conclusions” or “a formulaic recitation of the elenud a cause of
action will not do.” Twombly 550 U.S. at 555. Further, if the plaintiff has not “nudged [his or
her] claims across the line from conceivable to plausible, [the] complaint endgtrhissed.”
Id. at 570.

Even under the heightened pleadstgndards set dgbal andTwombly a court is
“obligated to construe pro secomplaint liberally.” Harris v. Mills, 572 F.3d 66, 72 (2d Cir.
2009). Thus, when consideripgo sesubmissions, a coumustinterpret then “to raise the

strongest arguments that thayggest Pabon v. Wright459 F.3d 241, 248 (2d Cir. 2006)

3 Defendantsnayhave viewed Rule 12(b)(1) as the proper vehicle to argu® katiff

failedto exhaust his administrative remedoegore filing this lawsuit (SeeDefs!s Mem. 912
(Docket No. 38). The exhaustion requirement, howevsmot jurisdictional, buanaffirmative
defensdahat may be raised under Rule 12(b){6pn the face of the complaint, it is clear
plaintiff did not exhaust all remedieSee, e.gWoodford v. Ngo548 U.S. 81, 101 (2006);
Amador v. Andrews$55 F.3d 89, 102-0d Cir.2011);Richardson v. Goord347 F.3d 431,
434 (2d Cir. 2003jper curiam).
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(intemal quotation mark omitted) Nevertheless‘to survive a motion to dismiss pao se
plaintiff must still plead sufficient facts to state a claim that is plausible on its f8oelley v.
Clark, No. 11 Civ. 8955 (KBF), 2012 WL 3042175, at *2 (S.D.N.Y. July 23, 20s&);also,
e.g, Green v. McLaughlif480 F. Appk 44, 46 (2d Cir. 2012summary order) (P]ro se
complaints must contain sufficient factual allegations to meet the plausibility sianda”).
B. Plaintiff’'s Claims Relating to His Right Shoulder

As an initial matter, Plaintiff's claims relating to this right shoulalersubject to
dismissalffor failure to exhaust his administrative remediBsirsuant to the Prison Litigation
Reform Act (“PLRA"), a prisoner must exhaust any available administraimedies before
filing a lawsuit. See42 U.S.C. § 1997e(a)The PLRA exlaustion requirement is mandatory,
and courts are not free to waive or ignoreSeeJones v. Bogkb49 U.S. 199, 211 (200Kee
also Woodforgd548 U.Sat85 (holding that under the PLRA€]xhaustion is no longer left to
the discretion of the dirictcourt, but is mandatoty. Moreover, thé°’LRA requires “proper
exhaustiorf, meaning that untimely or otherwise procedurally defective administrative
grievancés] or appedk]” will not satisfy the &haustion requirement, and that a prisoner must
“us[e] all steps thathe agency holds out, and Jdw properly (so that the agency adddises the
issues on the merit8) Woodford 548 U.Sat83-84, 90 (internal quotatiamarks omitted)
(emphasis in originalsee also Amado655 F.3dat 96 (quotingWoodfordfor the same
proposition). Additionally, informal letters, oral conversations, and other comntionga
outside of the formal grievance and appeal process do not satisfy the exhaustiemeatjuir
See, e.gArce v. KeangNo. 01 Civ. 2648 (BSJ), 2004 WL 439428, at *4 (S.D.N.Y. Mar. 9,

2004).



In the New York State corrections system, a prisoner must take threéoséspsiust his
or her administrative remedies: (1) filggaevancewith thelInmate Grievance Relations
Committee (“IGRC”) ahis or her &cility; (2) appeal an adverse decision fromiBRC to the
superintendent of the facility; and (3) appeal an adverse decision from thatsnoemt tahe
CORC. SeeN.Y. Comp. CodeR. & Regsttit. 7,8 701.5; N.Y. Correct. Law 8§ 139¢e also
Amador 655 F.3cat 96-97 (discussing New York Stasethreestep administrative remedies
scheme).If prison officials fail to respond to a prisorgegrievance omitial appealthat does
notexcuse grisoner frompursuing the matter to the third steys pisoners are free to appeal
the failure to respond to the next higher authorge, e.g.Torres v. Carry691 F. Supp. 2d
366, 370 (S.D.N.Y. 2009%ee alsaraylor v. N.Y State Deft of Corr., No. 03 Gv. 1929 (PKC),
2004 WL 2979910, at *6 (S.D.N.Y. Dec. 22, 200dyplaining that “[if has been accepted
among Courts in this District that a failure to receive a response from tt& dG&és not relieve
an inmate of his obligation to pursue an appeal or otherwise sxhialadministrative reedies”
and citing cases).

Prior to the Supreme Court’s decisiorVifoodford the Second Circuit and sordstrict
courts had established certain exceptions or limitations to the exhaustionmetirSee
Hemphill v. New York380 F.3d 680, 686 (2d Cir. 2004¢cognizingunavailability of
administrative remediesstoppelsand special circumstances exemptions to exhaustion
requirement)In O’Connor v. Featherstqgrfor example, the Court held that lack of exhaustion
may be excused “where (1) an inmates\wed to believe by prison officials thais alleged
incident was not agrievance matteand assured that his claims were otherwise investiggted
an inmate makes a ‘reasonable atterfgpgxhaust his administrative remedies, especially where
it is alleged thatorrections officers failed to file the inmate’s grievances or otherwigeded
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or prevented his effortand (3) the state’s time to respond to the grievance has eXpNed01
Civ. 3251 (HB), 2002 WL 818085, at *2 (S.D.N.Y. Apr. 29, 20@ations omitted).Although
Woodfords holding that intimely or otherwise procedurally defective administrative
grievancés] or appedk]” do not satisfy thé?LRA exhaustion requiremenasts somedoubt on
thesoundnessf these caseshe Second Circuit has not resolweldether any countnade
exception to the exhaustion requirement survivseAmador 655 F.3dat 102 (recognizing
thatWoodfordcalled thdatter twoHemphillexceptions into question but declining to resolve the
issue) But seeMessa v. Goorde52 F.3d 305, 309-10 (2d Cir. 20 freating theHemphill
exemptions as good law and finding that a prisoner igmited to a jury triabn the issue of
whether he or she has asserted a valid excuse feext@ustion)Pooler v. Nassau Univ. Med.
Ctr., 848 F. Supp. 2d 332, 340 (E.D.N.Y. 20{iz¢atingthe Hemphillframework as good law in
the wake oMessa.

The Court need not resolve whetltgmphillandO’Connorremain good lawas
Plaintiff's claim relating to his right shoulderust be dismissed for failure to exhaesher way
First, dthough Plaintiff allegedly filed a grievance with respect to thabckn June 1, 2011
(Compl.q 40;id. Ex. 13), hedid not receive a response to it. Instead of appealing that lack of
response to the superintendent of the facility, however, Plaintiff filed a secemndrgre on June
16 or 17, 2011. 1. 1 41;id. Ex. 14). And, while the IGRC did respond to that grievance,
advising Plaintiff thathere was no record tte initial grievanceand that he should fde it (id.
1 42;id. Ex. 15), Plaintiff did not rdHe it, but merelysent a letter purportedly appealing the
“constructive denial” of hidirst grievance to the CORCId( 1 43;id. Ex. 16). Even under
Plaintiff's version fo thdacts, read in the light most favorable to him, Plaintifver actually
appealed the June 1, 2011 grievance to the superintendent, which he was required to do even in
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the absence of a response from the IGB€eMendoza v. Goord\No.00 Av. 146(GEL), 2002
WL 31654855at*1 n.1, 2-3 (S.D.N.Y. Nov. 21, 200lismissing prisoner’s case for failure to
exhaust administrative remedies where plaintiff filed a second grievancetéstd®@RC’s

failure to respond to his first grievance, but failed to appitla¢r). And, he never appealed to

the CORC, as his letter purportedly appealing the “constructive deniai§ gfievanceloes not
suffice See Ace, 2004 WL 439428, at *4. Because Plaintiff failed to go through each step of
the grievance process, ander, Plaintiff has failed to exhaust his claim.

In opposing Defendants’ motion, Plaintiff relies @ Connorand argues thanylack of
exhaustion should be excused because he made a “reasonable attempt” to €RHaudppn
1-2). Even assumingrguendathat the “reasonable attempt” exception survivwabdford
however, Plaintiff could not avail himself of it in this cadéaving failed not only to follow the
established grievance procedures, but also the IGRC’s specific instruotiedde his June 1,
2011 grievance, Plaintiff cannot be said to have made a “reasonable attempt'utst éidha
administrative remedies. This is very different from the situati@@onnor, 2002 WL
818085, at *2, in which plaintiff had been unable to do maaia thake a “reasonable attempt” at
exhaustion because he had been denied access to grievance forms. Melaiowuéris well
aware of the requirements to exhaustadministrative remedies, havipgoperly appealed
eleven grigances to the CORfeom 2000 to 2010, includingther grievances referenciedthis
Complaint. Hale Decl. Ex. ADocket No. 39)). Accordingly lleof Plaintiff’s claims arising
from the denial of medical care following hliight shoulder surgemnust be dismissed.

C. Plaintiff 's Due Process Claims

Next, Plaintiffs’ due process claims relating to his detention in medical isolation or

keeplock from June 8 to 13, 2010, and again from August 24 to September 23, 28l8sa
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matter of law. It is welestablishedhat, inevaluding a due process clairtthe threshold issue
is always whether the plaintiff has a property or liberty interest pemtdmt the Constitution.”
Perry v. McDonald280 F.3d 159, 173 (2d Cir. 200byécketsandinternalquotation marks
omitted). A prisoner subject to discipline, such as special housing‘i8ttU”) or
administrative confinementan showsuch a liberty interesohly if the discipline ‘imposes [an]
atypical and significant hardship on the inmate in relation to the ordinary irciofemtison
life.”” Davis v. Barrett576 F.3d 129, 133 (2d Cir. 200@ger curiam)quotingPalmer v.
Richards 364 F.3d 60, 64 (2d Cir. 2004¥ee alsdandin v. Conneb15 U.S. 472, 484 (1995).
In determining whether segregated confinement is an “atypical and sagwmierdship,” courts

must consider factors such as “the extent to which the conditions of the . . . segrddgédr
from other routine prison conditions’ and ‘the duration of the . . . segregation imposed compared
to discretionary confinement.’Davis 576 F.3d at 13@juotingPalmer, 364 F.3cht64).
Although the Second Circuit has explicitly declined to creatarigtit line rule that a
certain period of SHU confinement automatically fails to implicate due pragéss’rit has
establishedguidelines for use by district courts determining whether a prisonsiiberty
interest was infringetl. Palmer, 364 F.3d at 64. To the extent relevant hawsttictive
confinements of less than 101 days do not generally rdiiserty interest warranting due
process protection, and thus require proof of conditions more onerous thah s 576
F.3d at 133 (citingcolon v. Howard 215 F.3d 227, 231-32 & 232 n&d Cir.2000)) see Sealey
v. Giltner, 197 F.3d 578, 58@d Cir. 1999)(stating that where a plaintiff endures onerous
conditions for only a “brief interval,” they must be “especially harsh’@ddtypical”); see also,
e.g, Vogelfang v. Caprad89 F. Supp. 2d 489, 511 (S.D.N.Y. 20{d@¥missing plaintiff's due
process claims for failure to establish a liberty interest where plaintiff didlageainusual
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conditions and was confined to the SHU for one three-month period &edplock for a
separateixty-day period. At the sameime, the Court has cautioned th&HU confnements

of fewer than 101 days ‘could constitute atypical and significant hardshipscibigétions were

more severe than the normal SHU conditions . . . or a more fully developed record showed that
even relavely brief confinements under normal SHU conditions were, in fact, atypidahvis

576 F.3d at 133 (quotingalmer, 364 F.3d at 65).

Applying these standards here, Plaintiff's due process claims fail as & ofidte.
Liberally construed, Plainfis AmendedComplaint states a claim with respect to his detention
in medical isolation or keeplock for two discrete periods: one five-day period fron8 laris3,
2010, and another thirty-one day period from August 24 to September 23, 2010. (Compl. {1 3-4,
15, 60-64see alsd?l.’s Opp’n VII). Considering these periods separately becausedthagt
constitute a “sustained period of confinemefiano v. Selsky238 F.3d 223, 226 (2d Cir.

2001) see also, e.gVogelfang 889 F. Supp. 2dt511;Bunting v. Nagy452 F. Supp. 2d 447,
457 (S.D.N.Y. 2006), thérst five-day periods plainly too short to state a claim, as Plaintiff has
not allegecanything close to thkind of “especially harsh” conditions that could constitute an
atypical and sigficant hardshipfor a mere five days in administrative confinemegéealey 197
F.2d at 586;see, e.gHynes v. Squillagel43 F.3d 653, 658-59 (2d Cir. 1998) (per curiam)
(holding that twenty-one days of keeplock confinement didjivat rise to a due process clajm
Arce v. Walker139 F.3d 329, 335-36 (2d Cir. 1998) (same with respect to eighteen diags in
SHU, including exercise deprivation and verbal harassmErdyier v. Coughlin81 F.3d 313,
317 (2d Cir. 1996jper curiam)same with respect pproximately twelvelays inthe SHU

with the denial of “certain privileges that prisoners in the general populatjoyi’e Brown v.
Graham 470 F. App’x 11, 13-14 (2d Cir. 201@ummary orderjsame with respect two five-
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dayperiods of “isolation in thefirmary” and tendays of keeplock confinement)illard v.
RamseyNo. 9:07€V-1156, 2010 WL 786296, at *5 (N.D.N.Y. Mar. 2, 2010) (adop&mgport
and recommendatiomvhich foundthe same with respect to elewdays of segegated
confinement

The latter period is a closer call, in part because it is longer and in parseé&dauntiff
does allege that he enduraypicalconditionsof confinement.(SeeCompl {1 17-27, 64
(describing conditions of confinemenBt.’s Oppn 7 (same)). SpecificallyRlaintiff alleges that
he was kept alone in his hospital room twenty-four hours ardage to feel ashaed and
fearful of other inmatesjeprived of recreation and thus sunlight; aadied a haircutail
clippers, and use of the phone. (Compl. § 64). In his opposition to Defendants’ motion, Plaintiff
also complains of “the deafening silence of being placed in a Medical ¢soRtiom,” behind
“airtight glass door[s],Wwhich he describes as “in line” with a scene of “a horror movie w[h]ere
the star actor has some terrible contagious disease.” (Pl.’s Opp’n 7). flRailatims of
complete isolation and deprivation, however, are contradicted by his own pleadirngs
acknowledge# his Complainthat, from August 25 to September 4, 2010, he was “afforded a
television set as well as the unlimited use of a telephone in his hospital room, asacekss to
the book cart” (Compl. 1 17); that he was allowed to use the phone on various oceasions
after September 4thd, 11 2122, 26); and that he spoke with both Defendant Franco and a
nurse. Id. 11 23, 2k More importantly, Plaintiff's hyperbole aside, his allegatiengven
taken together — do not riseadevel that would state a due process claBee, e.gMiller v.
Bradley Civ. No. 9:09€V-1035 (GTS/RFT), 2010 WL 3810004t *3 (N.D.N.Y. Aug. 6, 2010)
(recommending dismissal of a due process claim relating totfog days in the SHU without
“egregious circumstances” and citing comparable casg®)rt and recommendation adopted by
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No. 9:09€CV-1035 (GTS, 2010 WL 3809995 (N.D.N.Y. Sep 22, 2010).

In short, Plaintiff has failed to establish that he h&deaty interest protected by the Due
Proces<lause Accordingly, his due process claims, includingsil for declaraty relief, must
be dismissed.

D. Plaintiff’s Claims Relating to His Right Elbow

Plaintiff's sole remaining claim is for denial of adequate medicalfolmaving surgery
on his right elbow, for which he sedisth mong damagesnd injunctive reliefrom all
Defendantsn both their individual and offial capacities.(Compl. 11 76, 79-80, 88-89
Although Defendants do not raise the issaghe extent that Plaintiff seeks monetary relief from
Defendants in their official cagities, his claims afgarredby the doctrine of sovereign
immunity, andthis Courtlacksjurisdiction See, e.gReynolds v. Barret685 F.3d 193, 204 (2d
Cir. 2012);see alsd&oehl v. Dalsheim85 F.3d 86, 88-89 (2d Cir. 1996) (holdihgt aSection
1983 suit for money damagagainsta state official irhis official capacity was barred by
sovereign immunity)Boda v. Comm’r of N.Y. Motor Vehicjé¢o. 12 Gv. 4098 BMC), 2012
WL 3704713, at*2 (E.D.N.Y. Aug. 27, 2012)The sovereign immunity of the Eleventh
Amendment extends to state officers who are sued in his or her official gegacé a suit
brought against a state official in his or her official capacity is not a suit agaensfficial but
rather a suit against the officialoffice.”) (internal quotation marks and brackets omitted).
Accordingly, thase claims are dismissed.

By contrast, mte officialsmay be sueth their individual capacitie®r moneydamages
under Section 1983, provided thiéy werepersondly involvedin the claimed constitutional
deprivation. Seg e.g, Scott v. Fischer616 F.3d 100, 110 (2d Cir. 201Mlere however,
Plaintiff fails to allege the personal involvement of any Defendants, othe¥\hiam Lee, in
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his claim for denial of medical carfollowing surgery on his right eloow. Other tHagg as
described belowthe only mention in the Amended ComplahanyDefendanis an allegation
that Franco informed Plaintiff that iad beerlassified as a protective custody inmate.
(Compl. 1 B). That allegation, however, is relevant only to Plaintiff's failed due process. cla
Moreover, it isplainly insufficient to establiskrancos personal involvement ianydeprivation,
as Plaintiff fails to allege that Franco did anything more than givartiormation.

Plaintiff attempts taure these deficiencidxy using his memorandum of law in
opposition to Defendants’ motida allegeadditionalfacts going so far as to statieatvarious
paragraphs “shouldiso have readds includingmorespecific factual allegations(SeePl.’s
Oppn 8-13). The procedural latitude grantedto selitigants, however, “typically does not
extend so far as permitting a plaintiff to supplement the claims in his complaint with aalditio
allegations in his mtion papers. Salemo v. MurphyNo. 11 Qv. 2525(TPG), 2012 WL
4714765, at *2 (S.D.N.Y. Sept. 27, 2012¢e also Serdarevic v. Centex Homes, ,L18D F.
Supp. 2d 322, 330 (S.D.N.Y. 201(@eclining to allowpro seplaintiffs to amend their complaint
through their papers opposing defendant&tion to dismiss) Accordingly, Plaintiffs claims
for monetary reliehgainst alDefendants other than Lesustplainly be dismissed.

Although overlooked by Defendan®laintiff has allegedhe personal involvement of
Lee (albeitby position, not by namae his right elbow claim— specifically,that Leedenied the
appeal ohis grievance seeking physical therapy followhng surgery. (Compl. 11 33, &&e
also id.Ex. 10). Until the Supreme Court’s decisiomAshcroft v. Igbal556 U.S. 662 (2009),
the personal involvement of a supervisor in this Circuit was evaluated by ref¢oehe five-
category test set forth @olon v. Coughlin58 F.3d 865, 873 (2d Cir. 1993)nder that test, a
supervisor’s personal involvement could be shimyevidence that
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(1) the defendant participated directly in the alleged constitutional violation, (2)

the defendant, after being informed of the violation through a repapp®mal,

failed to remedy the wrong, (3) the defendant created a policy or custom under

which unconstitutional practices occurred, or allowed the continuance of such a

policy or custom, (4) the defendant was grossly negligent in supervising

subordinates who committed the wrongful acts, or (5) the defendant exhibited

deliberate indifference to the rights of inmates by failing to act on information

indicating that unconstitutional acts were occurring.
Id. In Igbal, however, the Supreme Court hehat “[bJecause vicarious liability is inapplicable
to ... 8 1983 suits, a plaintiff must plead that each Governaigcial defendant, through the
official’ s own individual actions, has violated the Constitution.” 836.at676. In the wakeof
that holding, district courts in this Circuit are divided on the validity oGbentest, with some
courts concludingolonis no longer good law and others holding fBaton continues to apply
at leastwhere the alleged constitutional claim does not involve a discriminatory intent ¢élemen
Compare Bellamy v. Mount Vernon Hadgo. 07 Gv. 1801 (SAS), 2009 WL 1835939, at *6
(S.D.N.Y. June 26, 2009) (holding that the second, fourth, andXdtbn categories did not
survivelgbal), aff'd, 387 F. App’x 55 (2d Cir. 201@summary orderwith Qasem v. Toro737
F. Supp. 2d 147, 151-52 (S.D.N.Y. 20169ldingthatlgbal only invalidatedColonwhere
discriminatory intent was an element of the claimed constitutional violaBo@)impio v.
Crisafi, 718 F. Supp. 2d 340, 347 (S.D.N.Y. 20{@)ectingBellamyand continuing to apply
Colonin the absence ofdiscriminatory intent elementff'd on other grounds462 F. Appk
79 (2d Cir. 2012)andPlunkett v. City of ¥, No. 10 Civ. 6778 CM), 2011 WL 4000985, at *8
(S.D.N.Y. Sept. 2, 201X¥xollecting cases rejectirBellamyand applyingll five Colon
categoriesfterigbal).

Unless and until the Supreme Court or Second Circuit rule otherwise, this Coa# agre

with those courts that have held thgthal should not be read to invalidate f@eloncategories
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altogether Thelgbal Court specifically noted théft]he factors necessary to establish a
[constitutional]violation will vary with the castitutional provision at issue.lgbal, 556 U.Sat
676. “It was with intentbased constitutional claims in mind, specifically racial discrimination,
that the Supreme Court rejected [gival] the argument that ‘a supervisemeae knowledge of
his subordinates discriminatory pgpose amounts to the supervisoviolating the
Constitution.” Sash v. United State874 F. Supp. 2d 531, 544 (S.D.N.Y. 2009) (quotqizal,
556 U.S. at 677). Thushere a plaintiff has alleged a claim that does not include a
discriminatory intent element, such as arolainder the Eighth Amendment for denial of
medical treatment, théolontestshould still applyto the extent that it is “consistent with the
particular constitutional provision alleged to have been violat€asem 737 F. Supp. 2d at
151-52;accord Delgado v. BezipNo. 09 Civ. 6899(TS), 2011 WL 1842294at *8-9
(S.D.N.Y. May 9, 2011) (applying the seca@dloncategory to a supervisor wiatlegedly had
failed to address a prisoner’s grievance). More specifically, if a pla@tigifes that a
constitutional violation is ongoing, anldat adefendant, after being informed a¥iolation
through a report or appeal, failed to remedy the wrtheplaintiff's claim against that
defendant should not dismissed under Rule 12(b)Y{6)Jamison v. FischeNo. 11 Civ. 4697
(RJ9, 2012 WL 4767173at *5 (S.D.N.Y. Sep 27, 2012) (holding ttzet official reviewing an
appeal of a prison disciplinary hearing cannot be held liable under Sectiofot 883
constitutional violatiorthat is not ongoing at the time of the review).

That is the case here. The gravamen of Plaintéi'saining claims that Defendants
violated his constitutional rights by depriving him of adequate medical céowiiod surgery on
his right elbow. Liberally construed, the Complaint further alleges thanDaif Lee, after
being informed of that ongoing violation through the grievance process, failed tyrémaé
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wrong. Those allegations fall squarely within the seddalbn category and, in the
circumstances of this case, are adequate to state a claim againSekeeg, Delgadq 2011
WL 1842294, at *9 (holding, in analogous circumstances aatcarcerated plaintifiad
adequatehalleged the personal involvement of corrections supervisors who oversaw and
participated in the grievance and appeal prg¢esg also, e.gJohnson v. Wrigh234 F. Supp.
2d 352, 363 (S.D.N.Y. 2002) (holding, albeit pg&al, that“[p]ersonal involvement will be
found . . where a supervisory official recevand acts on a prisongrievance or otherwise
reviews and responds to a prisosezomplaint). Accordingly,Plaintiff's money damages
claim with respect to his right elbow is dismissed as to all Defendants otheream tis
individual capacity.

Significantly, Plaintiff seeks not only monetary damages for his right elteim cbut
also declaratory andjunctive relief. Compl. 1 76, 87-8§9 And although unmentiondal

Defendantsthe “[p]ersonal involvement of an official sued in bi§icial capacity is not
necessary where the plaintiff is seeking only injunctive or declaratoey welder 42 U.S.C.

§ 1983.” Duffy v. EvansNo. 11 Gv. 7605 §MF), 2012 WL 4327605, at *4 n.2 (S.D.N.Y. Sept.
19, 2012) (quotindpavidson v. Scullyl48F. Supp. 2d 249, 254 (S.D.N.Y. 20Q)tation
omitted). Instead to pursue a claim fadeclaratory orjunctive relief under Section 1983h¢
official against whom the action is brought [must have] a direct connection to, or liedfpgns
for, thealleged illegal action."N.Y. Youth Club v. Town of SmithtqB67 F. Supp. 2d 328, 339
(E.D.N.Y. 2012)internal quotation mark omittedMore specifically,’an injunction may issue
only in circumstances where the state official has the authority to perforeiead act.”
Briscoe v. RiceNo. 11CV-578 (JFB) (ETB)2012 WL 253874, at *4 (E.D.N.Y. Jan. 27, 2012

(internal quotation marks omitted).
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Applying those standards here, there is no basis to digtasgiff's right elbow claim to
the exent it seeksleclaratory or injunctive relief against Defendants Brian Fischer, the
Commissioner of the New York State Department of Corrections; Dr. \&&tght, the Deputy
Commissioner of the Medical Department for the State of New York DepartmEntrafctions;
Lee, the Superintendent of Green Haven; and Franco, the Deputy Superintendent. (Compl.
1187-89). For one thing, Defendants fail to make any argumentRiaitaiff's claims for
declaratory omjunctive relief— even though they themselves obsehat “[p]ersonal
involvement of an individual defendant..is a prerequisiteo an award of damagasder
§ 1983.” Pefs.”Mem. 15 (emphasis addejl) For another, liberally construed, the Complaint
states a plausible claim fdeclaratory or injunctive relief against these Defendants; by
virtue of their supervisory positions alone — they presumably have “a direct connegction t
responsibilityfor, the alleged illegal action[$]N.Y. Youth Clup867 F. Supp. 2dt339,and
“the authoriy to perform the required actriscoe 2012 WL 253874, at *4 (internal quotation
marks omitted)namely obtaining adequate medical care for Plaintiff. Accordingly, to the
extent that it seekgeclaratory omjunctive relief, Plaintiff's right elbow claim survives as to
Defendants Fischer, Wright, Lee, and Franco.

CONCLUSION

For the reasons discussed above, Defendartigbn to dismiss (Dcket No. 37)s
GRANTED in part and DENIED in part. In particular, aflPlaintiff's claimsagainst the
moving Defendantare dismissed except for the claim relating to denial of adequate medical care
for his right elbow,which survives onlyo the extent that clairseeks money damages from
Defendant Lee in his individual capacity atetlaratory andhjunctive relief from Defendast
Fischer, Wright, Lee, and Franco
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In addition, as Plaintiff failed to complete service of the Amended Complai@Xficer
B. Hotaling and Officer Beachll claims are dismissed as to them for failure to prosecute.
Finaly, all claims are dismissed as to the John Doe defendants, as the Amended iG@aloetai
not include any allegations with respect to them.

The Clerk of Court is directed (1) to terminate Defendbiati®ling and Beachy and all
John Doe Defendant&) to erminate Docket No. 37; and (3) to mail a copy of this Opinion and

Order to Plaintiff.

SO ORDERED.

Dated: April 5, 2013
New York, New York

JESSE M. FURMAN
United States District Judge
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