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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

"""""""""""""""""""""""""""""""""""""""""" X LSDC SDNY
DOCUMENT

AAA NORTHEAST and AAA NORTH JERSEY, EEE{fRGMGALLY FILED

INC., pDATE FILED: 11-18-16

Plaintiffs,
Before:RichardK. Eaton,Judgé
-against-
11 Civ. 6746 (RKE) (HBP)
THE PORT AUTHORITY OF NEW YORK
AND NEW JERSEY,

Defendant

OPINION

Before the court is the motion for summarggment of defendant the Port Authority of
New York and New Jersey (“defendaor “the Port Authority”). SeeDef.’s Mem. of Law in
Supp. of its Mot. for Summ. J. (ECF Dkt. No. 183)ef.’s Br.”). Plainiffs AAA Northeast and
AAA North Jersey, Inc. (“plaintis” or “AAA”) oppose the motion.SeePIs.” Mem. of Law in
Opp’n to Def.’s Mot. for Summ. J. (ECF Dito. 153) (“Pls.’ Br.”). By its motion, defendant
seeks to dispose of AAA’s claims that certath and fare increases imposed by the Port
Authority violate: (1) the Commee Clause of the United States Constitution, U.S. Const. art. |,
§ 8, cl. 3, and (2) the Surface Transportagod Uniform Relocation Assistance Act of 1987
(the “Highway Act”), 33 U.S.C. § 508 (2006l-or the following reasons, defendant’s motion is

GRANTED.

Judge Richard K. Eaton, of the United 8sa€Court of Internainal Trade, sitting
by designation.
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BACKGROUND
l.  FacTst

AAA is a not-for-profit corporation that clainte represent the intests of nearly two
million member-drivers. Def.’s Rule 56.1 Statamhin Supp. of its Mot. for Summ. J. {{ 1-2
(ECF Dkt. No. 134) (“Def.’s 56.1"); Compl. { 5@F Dkt. No. 1). The Port Authority is a bi-
state governmental agency created by an interstanpact between the States of New York and
New Jersey, which was approved by the U.S. Congress in 1921. Def.'s 56defl%,.
Unconsol. Law 88 6401, 6404 (McKinney 2011); N6fat. Ann. 88 32:1-1, 32:1-4 (West 2011).

The Port Authority operates facilitiesamd around New York City, including: four
interstate bridges (the Oubgidge Crossing, Bayonne, Geog&ashington, and Goethals
Bridges); two interstate tunnels (the Holland &mttoln Tunnels); the intstate Port Authority
Trans-Hudson (“PATH”) Rail System; three busn@als (the Port Authority Bus Terminal,
George Washington Bridge Bus Station, and Jdugaare Transportation Center); two truck
terminals; seven marine terminals; four aitpptwo heliports; and the sixteen-acre World Trade
Center site. Def.’s 56.1 {1 12—-13. These facilaiesorganized into\fe “line departments”
within the Authority: (1) TunnelsBridges & Terminals consisting of the four interstate bridges,
the two tunnels, and the three bus terminalsti@ PATH Rail System; (3) Aviation; (4) Port
Commerce; and (5) Real Estate & Developn{ardtiuding the World Tade Center site)See

Def.’s 56.1 11 13, 17. The Port Authority also @pes a facility on Staten Island called the

1 The court has taken the facts from the parties’ Rule 56.1 staterSee3ef.’s
Rule 56.1 Statement in Supp. of its Mot. for Summ. J. (ECF Dkt. No. 134) (“Def.’s 56.1"); PIs.’
Statement Pursuant to Rule 56.1 (ECF Dkt. N&t) (“Pls.’ 56.1”). Where only one party’s
Rule 56.1 statement is cited, the opposing pdoss not dispute that fact or has offered no
admissible evidence to controvert it, and ibtiserwise supported by evidence on the record.
Where no Rule 56.1 statement deals directly witact, a citation to anncontroverted portion
of the record is provided.



Teleport, the Newark Legal & Communication Gan ferries program, and has some activity
at the waterfronts of Hoboken and Queens. Def.’'s 56.1 | 14.

The Tunnels, Bridges & Terminals Libepartment, the PATH Rail System Line
Department, and the ferries prograollectively comprise what Bdeen termed the “Interstate
Transportation Network” (“ITN”). SeeDef.’s 56.1 1 23. While the concept of the ITN is rooted
in the state laws implementing the compact theated the Port Authority, the term was first
used in Judge Pollack’s opinionAutomobile Club of New York,dnv. Port Authority of New
York & New JersefAAA 1989), 706 F. Supp. 264 (S.D.N.Y. 1989), which was affirmed by
Chief Judge Oakes’ opinion sutomobile Club of New York, Ine. Port Authority of New York
& New JerseffAAA 1989 1), 887 F.2d 417 (2d Cir. 1989). tnat case, AAA argued the “PATH
[Rail] operations should not form a part of thert Authority rate base in the absence of
statutory authoriz#gon therefor.” AAA 1989 | 706 F. Supp. at 266. In his findings of facts and
conclusions of law, Judge Pollack wrote:

At the present time, pursuant to its Compact powers, and subsequent amendments

and supplements thereto, the Port Autharisns and/or operates various facilities

within the boundaries of the Port of WeYork District including the following
facilities comprising its Interstatd@ ransportation Networkour interstate bridges,

the George Washington iBge (including the Gege Washington Bridge Bus

Station), the Bayonne Bridge, the GoetHaitglge and the Outerbridge Crossing;

two interstate tunnels, the Lincoln Tunnel and the Holland Tunnel; one bus

terminal, located at 40th Street and 8th Avenue in Manhattan; the [PATH Rail

System]; and the Poftuthority Bus Programs.

Id. at 278 § 7 (emphasis added). On appea&f@ndge Oakes agreed: “Judge Milton Pollack
found that the Port Authority’s bridgetunnels, bus terminal, bus prograansl PATH [Rail
System] form an ‘integrated, interdependiansportation system.” Accordingly, [Judge

Pollack] decided, it is proper to include [the] PATH [Rail System] in the rate base, from which it

follows that the tolls are just and reasonaldée agree and affirm the decision belo®AA



1989 II, 887 F.2d at 418 (citations omitted) (quotlgA 1989 | 706 F. Supp. at 276—77, 280).
Although the concept of the ITN is a fixture irsedaw and the Port Authority may take it into
account in its capital plan,does not otherwise account fbseparately on its books and
records. SeeDef.’s 56.1 1 10-11, 16.

The Port Authority has statutory authoritycollect tolls on itoridges and tunnels.
Def.’s 56.1  9seeN.Y. Unconsol. Law § 6501; N.J. Stat. Ann. 88 32:1-118. On August 19,
2011, after public hearings and/iew by the governors of New York and New Jersey, the Port
Authority’s Board of Commissioneraet and approved a toll anddancrease schedule for the
ITN’s bridges and tunnels, as well as phasedifemeases for the PATH Rail System. Def.’s
56.1 11 59-69. The proposed five-year schedule specified:

Tolls on EZPass will increase $1.50 in September 2011 and then 75 cents in

December of each year from 2012-2015; Toliscars paying with cash will have

the same increase but will be subjecanoadditional $2 pealty (rounded up to the

nearest whole dollar); Tolls on trucks ngiEZPass will pay an additional $2 per

axle in September 2011, and then dditional $2 per axle in December of each

year from 2012-2015; Tolls orutks paying castill have the sme increase but

will be subject to an additional $3 per@xash penalty; and Fares on the PATH

train will increase 25 cents a year for four years.
Def.’s 56.1 { 66. Thereatfter, “[o]n September2@®l 1, the Port Authority implemented the first

step of the approved increases in ITN toll$ie ITN tolls have increased annually in 2012,

2013, and 2014,” with the final increase in 2015. Def.’s 56.1 § 70.

Il. PROCEEDINGS
On September 27, 2011, AAA filed this actj seeking a preliminary injunction to
reverse the toll and fare increases and a declgrptdgment that the toll and fare increases
violate the Dormant Commercedtise and the Highway AcBeeCompl. 1 1. AAA alleged

that, since the revenue from ttodl and fare increases was “earked to fund cost overruns in



the Port Authority’s speculative real estdeelopment at the World Trade Center,” the
increases were illegal becaukey were “not functionally tated to the Port Authority’s
integrated, interdependent tegortation network.” Compf[f 2, 42 (“The revenues resulting
from the 2011 toll increase are to be used kyRbrt Authority to urdwfully provide funding
for the reconstruction of the World Trade Ganwhich is totally unrelated to the Port
Authority’s integrated, interdepéent transportation network.”).

AAA further alleged that the increaswere “unreasonable” under the Dormant
Commerce Clause because the “inclusion of the &vbrhde Center . . . improperly distorts [the
Port Authority’s] rate of returrgreating the illusion that a toll increase is justified when in fact
the Port Authority’s integratk interdependent transportatisystem is providing a significant
surplus.” Compl. 1 43-44. Thus, the Complaontains the single claitinat the toll and fare
increases were unlawful because a portion ®@fttoceeds would be diverted for reconstruction
of the World Trade Center site which, would caaseapparent, but sham, deficit for the ITN.

This claim stemmed from a press releastritiuted by the Port Authority in August
2011. SeeCompl. T 34 (“The Port Authority has revedlin a public statement that $11 billion
of the toll increase will be used to rebuild the World Trade Center and fund significant cost
overruns which the Port Authority has encountered because of delays in construction.”); Decl. of
Kevin P. Mulry in Opp’n to Mot. for Summ. Ex. D, at 1 (Aug. 21, 2015) (ECF Dkt. No. 151-4)
(“Mulry Decl.”) (Press Release, RAuth. of N.Y. & N.J., Faced with Constrained Capacity due
to Historic Economic Recession, Coupled witli@ns in WTC and Post 9-11 Security Costs,
and Unprecedented Need for Infrastructure @ael, Port Authority Ryposes Toll and Fare
Increase (Aug. 05, 2011)) (“Faced with three eagpdented challenges at once—(1) a historic

economic recession that has sharply decreasedue\alow projections, (2) steep increases in



post-9/11 security costs, whichveanearly tripled, and the overall cost of the [World Trade
Center] rebuilding, and (3) the need for the largesrhaul of fatdities in the agncy’s 90-year
history—the Port Authority of New York and Welersey today proposed a two-phase toll and
fare increase to fully fund a new $33 billiten-year capital plan, which will generate 167,000
jobs.”); see also id(“The factors leading to the agencyiisancial position include . . . [m]ore
than $11 billion in funding necessary tdudd the [World Trade Center] site.”).

On November 4, 2011, the Port Authority movedlismiss the action for failure to state
a claim under the Commerce Clause or the Hightay On February 6, 2012, the court denied
AAA’s motion for a preliminary injunction and comted the Port Authority’s motion to dismiss
into a motion for summary judgment, buseeved ruling on the motion pending discovergee
Auto. Club of N.Y., Inc. v. Port Auth. of N.Y. & N*"AAA I"), 842 F. Supp. 2d 672, 681
(S.D.N.Y. 20128 In doing so, the court found AAA had rademonstrated irreparable injury or
likelihood of success on the merits, aguieed for a preliminary injunctionSee idat 676—78,
680. The court noted, howeveratiAAA’s claim that the PorAuthority’s toll increases are
earmarked for expenditures which do not refletaia approximation of ug’ or are ‘excessive’
in relation to the benifconferred may be bolstered througbdativery of financial documents or

correspondence not yet provitifor public review.” Id. at 681. The case was then referred to

2 In a prior opinion, the aot also granted the motionrfteave to file an amicus
curiae brief in support of AAA’s motion for agdiminary injunction of then-Representative
Michael G. Grimm, 13th Congressional DistétNew York, and then-Assemblywoman Nicole
Malliotakis, New York State 60th Assembly Districdee Auto. Club of N.Y., Inc. v. Port Auth.
of N.Y. & N.J, No. 11 Civ. 6746, 2011 WL 5865296 (S.D.N.Y. Nov. 22, 2011).

3 Following Judge Holwell’'s opiniodenying AAA’s motion for a preliminary
injunction and converting the Port Authority’s motion to dismiss into a motion for summary
judgment, the case was reassigned to the umgehedj while discovery matters were referred to
Magistrate Judge Pitman.



Magistrate Judge Pitman to supervise discouegonnection with the Port Authority’s motion
for summary judgmentSeeAuto. Club of N.Y., Inc. v. Port Auth. of N.Y. & NNo. 11 Civ.
6746, 2012 WL 4791804, at *2 (S.D.N.Y. Oct. 9, 2012).

Throughout discovery, Judge Pitman issuadimber of opinions and orders resolving
the parties’ discovery disputes. For exampin May 7, 2012, after a conference with the
parties, he issued an ordertstg: “In the absence of a furtherder of the Court, the scope of
discovery is limited to [ITN] revenues angpenses for the years 2007 forward,” thereby
limiting the time period for which discovery withggect to financial matters could be sought.
Ct. Order of May 7, 2012 (ECF Dkt. No. 4%ge also Auto. Club of N,YNo. 11 Civ. 6746,
2012 WL 4791804, at *2 (“I think right now the reéat inquiry is income from the tolls, 2007
forward, and the actual expenses of the ITN artjected expenses of the ITN. If the toll
revenue is equal to or less than the ITN expsm@d by ITN expenses I'm referring to all the
categories of expenses that [the Port Autihipdescribed—capital, operating, debt service—it
really doesn’t matter how the Wd Trade Center site developnt is being funded. If, on the
other hand, the tolls exceed the ITN expenes) maybe we have a different situation.”
(quoting Tr. of Proceedings at 49 §yl4, 2012) (ECF Dkt. No. 58-3))).

On July 3, 2012, AAA moved to expand the scope of discovery “to include the
accounting of ITN revenues within the PorttAarity’s ConsolidateBond Reserve Fund and
General Reserve FundAuto. Club of N.Y No. 11 Civ. 6746, 2012 WL 4791804, at *3.
Plaintiffs also asked #t discovery be expanded so that tldo‘ask questions of Port Authority
witnesses with respect to areas of inqtirgt could lead to further discoveryltl. The Port
Authority opposed the motion, arguing thainte the [AAA’s] underlying claims are based on

objective analyses, discovery ‘relating to the satiye intent of Port Allnority decision makers’



should be prohibited” because “$udiscovery would have the efft of infringing upon the Port
Authority’s deliberative process.Id. at *4.

On October 8, 2012, Judge Pitman fourat,thlthough AAA’s request was titled a
“Motion to Compel Discovery,” it made “little attgpt to identify specific, allegedly problematic
discovery responses by defendant, insteaddimg on broader discovery issuesd’ at *5—-6
(“Rather than identifying specific deficiergsponses by defendant, plaintiffs’ motion is
comprised mainly of broad, conceptual argumeeiiting to the current scope of discovery,
many of which were raised and addressed atdh&rence on May 4.”). Judge Pitman denied
the motion, concluding AAA “failed tprovide a sufficient factualr legal basis for modifying
[the Court’s] May 7 Order.”ld. at *6. Judge Pitman took care to clarify, however, that his May
7 discovery order “was issued in connectiothva discussion of thscope of discoverable
financial information and must be read in that contektwas not intended to preclude
discovery concerning theasondor the toll increases.d. at *7 (emphases added). Therefore,
Judge Pitman concluded, “subjéatthe deliberative process ptage and any other objections
defendant might raise, the M&yOrder does not preclude discoveoncerning the reasons for
the toll increases.’ld.

Subsequently, by letter dated February 27, 2013, AAA claimed the privilege log
submitted by the Port Authority pursuant to Federal Rule of Civil Procedure 26 and Local Civil
Rule 26.2(c) was deficient, and sought an pordquiring the Port Authority to amend the log
and provide more information about the withheld documeaée Auto. Club of N.Y., Inc. v.

Port Auth. of N.Y. & N.JNo. 11 Civ. 6746, 297 F.R.D. 55, 56-57 (S.D.N.Y. May 8, 2013).
Specifically, the Port Authority’s privileg®d identified categories of withheld documents,

rather than identifying each individual docurhémat was withheld. While AAA did not object



to the Port Authority’s use of @tegorical privilege log, it arguehat eight of the categories did
not contain the substantive information requiogdRule 26. Judge Pitman agreed and ordered
the Port Authority to supplement its privilelpg “by providing the number of individuals that
comprise the ‘Authors’ and ‘Recipients’ of eawfithe eight challenged categories,” as well as
“the number of documents encompassed withrheof the eight challenged categories,” and by
specifically identifying, by name and title,rtan individuals witln each categoryld. at 63—-64.
The Port Authority subsequently submitted asediprivilege log providing this information.

On August 6, 2013, AAA moved to compel the production of 339 documents withheld by
the Port Authority pursuant to the deliberative process privilege, and asked Judge Pitman to
review the documents in camera “[i]f there is goyestion as to the applicability of the privilege
or the balancing of factors.” Pls.” Mem.lodw in Supp. of Mot. to Compel Produc. of Docs.
Withheld Pursuant to the Deliberative Process Privilege 3 (ECF Dkt. No. 93) (“Mot. to Compel
Mem.”); see Auto. Club of N.Y., Inc. v. Port Auth. of N.Y. & NWd. 11 Civ. 6746, 2014 WL
2518959 (S.D.N.Y. June 4, 2014). In his opinion of June 4, 2014, Judge Pitman denied AAA’s
motion to compel in its entiretySee Auto. Club of N.YNo. 11 Civ. 6746, 2014 WL 2518959
*11. While acknowledging that “[t]he deliberatiygocess privilege does not provide a blanket
basis upon which to withhold documents thaagancy has created during its decision-making
process,” he found that “AAA’s claims unditre dormant Commerce Clause and the Highway
Act do not turn on the Port Authority Commissiosienternal deliberations or motivations and
that AAA’s interests do not, therefore, outwetpke interests protealeby the deliberative
process privilege.ld. at *9. In other words, Judge Pitman found that preliminary discussions,

concerning the use of the revenue from the tall fane increases might be used for, were not



central to resolution of this case; rather, the dispositive question was how the revenue was
actually committed or spent.

On June 20, 2014, AAA objected to Judge Pitman’s deciSeePIs.’ Objs. to the Mag.
J.’s Op. & Order of June 4, 2014 (ECF Dkb.NLO4). The court considered AAA’s objections,
but found them to be without merit, and therefaffirmed Judge Pitman’s opinion of June 4,
2014. See Auto. Club of N.Y., Inc. v. Port Auth. of N.Y. & Ma. 11 Civ. 6746, 2015 WL
3404111, at *8 (S.D.N.Y. May 27, 2015).

While discovery was proceeding, and aftee scheduled 2012 and 2013 phased toll and
fare increases went into effeé&tAA filed a second motion for a preliminary injunction, seeking
to enjoin the Port Authority from implemtng the scheduled December 7, 2014 toll and fare
increases.See Auto. Club of N.Y., Inc. v. Port Auth. of N.Y. & (ABA II), No. 11 Civ. 6746,
2014 WL 6772058, at *1 (S.D.N.Y.d2. 2, 2014). These were the penultimate increases on the
challenged schedule. In arguiftg a preliminary injunctionAAA claimed, for the first time,
that “[tlhe post-approval rationale for the [t]filhcreases . . . includes $3.8 billion that is not
authorized, not for transportati, or not connected to any tegortation project,” and that
information it acquired through discovery, followitige court’s denial of its first preliminary

injunction motion, provided new grounds its second motion to be granteBee idat *2

4 In another opinion, this court denigge motion of Yoel Weisshaus, proceeding

pro se, for permissive interventiomthis case pursuant to Feddraile of Civil Procedure 24(b)
in support of AAA’s objections to the cdig denial of AAA’s motion to compelSee Auto.
Club of N.Y., Inc. v. Port Auth. of N.Y. & N.Nlo. 11 Civ. 6746, 2014 WL 5315097, at *2
(S.D.N.Y. Oct. 17, 2014) (staty “Mr. Weisshaus has simply waited too long. . . . [T]he
Magistrate Judge’s order is on appeal. AccaydoaMr. Weisshaus, he wishes to argue new
legal theories for why the discovery he seeks khbe granted. . . . To allow him to intervene
now and to make arguments nohswmlered by the Magistrate Judgehe first instance, would
necessarily delay the procesglgotentially prejudice the Pokuthority by requiring it to
litigate matters not heard by [the Magistrate Judge]”).

10



(alteration in original) (citatin omitted). The court disagreed, finding AAA failed to show (1)
that it was likely to prevail on éhmerits of its claims and Y 2hat should the December 7, 2014
toll increases go forward thereowld be irreparable injuryld. at *7 (“While it may be that a
second motion for a preliminary injunction mag granted when there are new facts on the
record, here, there are few new facts and thosdéhvwat been presentedtte court do not serve
as the basis for a pmlinary injunction.”).

Discovery having concluded, tiRrt Authority filed its secortidnotion for summary

judgment now before the court.

STANDARD OF REVIEW

Summary judgment is appropriatéthere is no genuine disje as to any material fact
and the movant is entitled to judgment as a mafteaw.” Fed. R. Civ. P. 56(a). The party
moving for summary judgment cagd the burden of establishing that no genuine dispute exists.
Anderson v. Liberty Lobby, Inet77 U.S. 242, 256 (1986). “A fait material if it might affect
the outcome of the suit under the gaving law, and an issue of fastgenuine if the evidence is
such that a reasonable jury could reta verdict for the nonmoving party.Ramos v. Baldor
Specialty Foods, Inc687 F.3d 554, 558 (2d Cir. 2012) (quotiMggara Mohawk Power Corp.
v. Hudson River-Black River Regulating Di${73 F.3d 84, 94 (2d Cir. 2012)). In assessing
whether summary judgment is proper, the courstnesonstrue “the evidence in the light most
favorable to the nonmoving party and draw| Jrakhsonable inferences in [the non-movant’s]

favor.” Sledge v. Kogi564 F.3d 105, 108 (2d Cir. 2009).

5 There are, in fact, two motions fomsmary judgment. The first dated November
4, 2011, that was converted from a motiodligmiss, and a second dated January 6, 2015.

11



“When the moving party has carried its burden under Rule 56[(a)], its opponent must do
more than simply show that there is sametaphysical doubt as to the material facts.”
Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Gafp5 U.S. 574, 586 (1986) (footnote
omitted). Indeed, to defeat a motion for summary judgment, the non-movant must identify
probative evidence on the recdrdm which a reasonable fagttier could find in its favor.

Liberty Lobby 477 U.S. at 256-57.

DISCUSSION
l.  AAA’ SDORMANT COMMERCE CLAUSE CLAIM

The Commerce Clause gives Congress thesp6jtjo regulate Commerce with foreign
Nations, and among the several States.” U.S. Carist, 8 8, cl. 3. From this federal grant of
regulatory power flows “[tlhenegative or dormant implication of the Commerce Clause],
which] prohibits state taxatn or regulation that discrimates against or unduly burdens
interstate commerce and thereby impedes frieatertrade in the national marketplace.”
Selevan v. N.Y. Thruway AutB84 F.3d 82, 90 (2d Cir. 2009) (quotiGgn. Motors Corp. v.
Tracy, 519 U.S. 278, 287 (1997)). The three-prong teBtasthwest Airlines, Inc. v. County of
Kentis used to determine whether the imposition of fees, for the use of state-provided facilities,
violates the Dormant Commerce Clause. Utlhisrtest, a fee is reasonable, and thus
constitutionally permissible, “if it (1) is based some fair approximation afse of the facilities,
(2) is not excessive in relation to the benefisferred, and (3) does not discriminate against
interstate commerce.Nw. Airlines, Inc. v. Cty. of Ker510 U.S. 355, 369 (1994) (citation
omitted);Evansville-Vanderburgh Airport At Dist. v. Delta Airlines, In¢405 U.S. 707, 716—

17 (1972) (“At least so long as the toll is based on some fair approximation of use or privilege

12



for use . . . and is neither discriminatory againterstate commerce nor excessive in comparison
with the governmental benefit conferred, ithwass constitutional muster, even though some
other formula might reflect more exactly théateve use of the state facilities by individual
users.”).

As to AAA’s claims under the Dormant @wonerce Clause, the Port Authority argues
“the record establishes beyoncthgae dispute that the ITN’s sts exceed the ITN’s revenues,”
and “[t]hat fact disposes of PHiffs’ claims” because there were no surplus funds that could be
used for projects such as thearstruction of the World Trade Centsite. Def.’s Br. 15. That
is, the Port Authority contendlat “AAA’s discovery intathe ITN’s financials simply
confirm[s] the facts presented by the Port Authority in opposing AAA’s [second] preliminary
injunction motion . . . : the ITN’s costs outpagetienues before the 2011 toll increases and the
deficit continues even with the toll increasegffect”; “therefore te tolls, even with the
increases, are necessarily reasonable.”’©Bf. 15, 17. Accordingly, defendant argues,
“[t]here is no excess ITN revenue that coulddbesrted to non-ITN work such as reconstruction
of the [World Trade Center].” Def.’s Br. 13.hus, for the Port Authority, because the amounts
raised by the tolls were devoted exclusivelyTth projects, the toll and fare increases are
necessarily reasonable undidarthwest Airlinedecause they were “based on some fair
approximation of use of the facik,” were “not excessive in réilan to the benets conferred,”
and were not discriminatory “amst interstate commerceSee Nw. Airling$10 U.S. at 369.

In support of its contentions, the Port Aatity relies on testimony relating to the cash
flow of the ITN, including “operating revenuasd expenses,” “capital costs, the costs of
financing capital improvements, asthtutory reserve requirementsSeeDef.’s Br. 17. The

figures referred to in this testimony, defendearitends, show that the ITN has historically

13



operated with a negative cash fl¢av deficit) and is projected @o so into the future. Def.’s
Br. 17;see alsdef.’s Br. 6 (“[T]he ITN does not gemate excess cash that is supporting the
World Trade Center redevelopment. In fastthe schedules annexed hereto show, the ITN
operates at a deficit and will continue to operate @gficit even with the toll and fare increases.
The Port Authority must consequently find raue from other sources to support the ITN.”
(quoting Mulry Decl. Ex. E T 22 (ECF Dkt. Nb51-5) (affidavit ofMichael Fabiano, Chief
Financial Officer, Port Authority, Nov. 4, 2011)HAbiano Aff.”))); Def.’s Br. 8 (*‘The toll
revenue from the George Wasbion Bridge, the toll reveeurom the Lincoln and Holland
Tunnel and the three Staten Islamdssings, that totaévenue, with revenutat comes from
PATH, with revenue that comes through Bus stations, bus terminal, bus statitwat revenue
is not enough to cover the exses of those very facilitighe operating expense of those
facilities, the expenses for kaeg those facilities in what ehengineers say is a state of good
repair, and the longer term, long-term capital steeent needs.” (quoting Decl. of Richard W.
Mark in Supp. of Def.’s Mot. for Summ. Bx. 9, at 36:16-37:4 (Jan. 6, 2015) (ECF Dkt. No.
135-9) (“Mark Decl.”) (depasion of William Baroni, Deputy Executive Director, Port
Authority, Nov. 30, 2012) (“Baroni Dep.”))).

Defendant also cites two reports, prepdrgindependent third parties charged with
completing a comprehensive review of thetPauthority, NavigantConsulting, Inc. and
Rothschild Inc., neither of which wasepared for purposes of litigatio®eeMark Decl. Ex. 11
(ECF Dkt. No. 135-11) (report of Navigant Catigng, Inc.) (“Navigant Report”); Mark Decl.
Ex. 12 (ECF Dkt. No. 135-12) (report of RothscHidd.) (“Rothschild Rport”). The Navigant
Report concludes that the ITN’s “operating caslwfls insufficient tocover its own capital

expenditure needs” and that “the proceedsaili [ihcreases are vitab fund Port Authority

14



infrastructure projects.” Nagant Report at 5, 47. The Report also states that, “[a]bsent the
recent and scheduled toll increases, the Pattt@ity would need to significantly reduce its
Preliminary 2011-2020 Capital Plan, compromising thityabo maintain infrastructure assets
in a ‘State-of-Good-Repair.”ld. at 6. The Rothschild Repagached similar conclusion&ee
Rothschild Report at 1 (“Without the scheddlefll and fare increase (or other financial
underperformance versus the forecast), the anahdiisates a shortfallersus target credit
metrics and thereby risk to the stabilitfythe credit rating and financing terms.”).

In response, AAA does not attempt to couttber Port Authority’s record evidence by
citing to evidence of its own; tfzer, it first challenges the Pdkuthority’s use of a cash flow

analysis, insisting that the proper arsa is a rate of return analySishich, if used, “depicts a

6 A “rate of return” refers to the “annualngentage return . that actually occurs
or is anticipated on anvestment.” Joel G. Siegel &4 K. Shim, Dictionary of Accounting
Terms 334 (2d ed. 1995). Thus, using a rate ofetnalysis, a company is able to formulate a
reasonable rate change that both reflects its @t achieves some monetary return on a project
or investment. Here, for example, a rateatfirn analysis could hgsed to calculate a
percentage return on the 2011IPnenary Capital Plan for the I facilities if the plan was
expected to produce such a return. By contfaash flow” refers to “csh receipts minus cash
disbursements from a given operation or asset for a given petohcat 63. Here, a cash flow
analysis could be used to det@mmwhether the toll and fare iases, combined with the Port
Authority’s other revenue generdtby the facilities making up tH&N, are less than, equal to,
or greater than its total capital cosipgerating expensesd debt service.

Based on the testimony of its aféirs, the Port Authority claims that its version of a cash
flow analysis shows there was no surplus regyftiom the toll and fare increases, and therefore
no funds are available to be usmdprojects outside of the ITNSeeDef.’s Br. 8. For example,
William Baroni, the Port Authority’s Deputy Execugi\Director, testified that “it was made clear
repeatedly that the revenue thas being raised at the crasss, the PATH, the bus terminals,
bus stations, that revenue number was gngvai deficit when compared to the growing
expenditure need of those vencilities. So we had a deficit diose facilities upon my arrival,
we had a deficit prior to the August 5th mearedum [concerning the tadind fare increases],
we have a deficit after the toll and fare increasat into effect, and wikave a deficit today.

I’'m very aware of that.” Baroni Dep. 90:5-90:16.

It is important to note thahe cash flow and rate of retuanalyses are not mutually
exclusive. Indeed, a cash flow analysis can be tgsedlculate a rate of return on a project if the
revenue generated exceeds the operating costs (eturais realized)Here, however, the Port
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substantially profitable ITN and Iogs into question the need fotadl increase.” PIs.” Br. 2. In
support of its argument, AAA mainte that “[a] cash flow analysfor the ITN had never even
been done at the Port Authority prior to the AR&vsuit and differs from the financial measures
in the Port Authority’s anndiaeports.” PIs.” Br. 6see alsdPIs.’ Br. 12 (“[A] rate of return
analysis was used by the Port Authority andGbert in both of the prior challenges to Port
Authority toll increases. The RoAuthority did not conduct asubmit to the Court a rate of
return analysis in this casestead offering a cash flow analysastype of analysis that was not
presented to the Commissioners and one wiéchnot been previously used at the Port
Authority.”). Although AAA insists thaa rate of return analysis stube used in this case, as
shall be seen, it never clari@recisely how the analysiould be applied for the 2011
Preliminary Capital Plan for the ITfcilities (“2011 ITN Capital Plan”).

As to AAA’s contention that a cash flow anatys inappropriate, and a rate of return
analysis must be employed, the Port Authorgponds that “the fleit figures undermine
AAA’s criticism that the Port Authority failed tevaluate the toll inerase on the basis of the
‘rate of return’ for the ITN from this revenueDef.’s Br. 19. That isthe Port Authority argues
that because the “cash flow anasygroves the ITN operates at a loss, and there is nothing in the
record that gives rise to a geneidispute concerning that analysis,” a rate of return analysis

would not aid plaintiffs because it would not gexte a positive percentage. Def.’s Br. 20.

Authority insists a rate of return analysis isnof consequence in light tfe negative cash flow
scenario presented by the ITN. That is, as Béthrabiano, the Port’s @& Financial Officer,
testified, AAA’s “reference to a rat return analysis overlookke fact that the cash flow
analysis demonstrates that even taking into @acthe tolls and fare aneases, the ITN will still
operate at a deficit, and therefoaesate of return angdis is simply irrelevat.” Mulry Decl. Ex.

F 1 12 (ECF Dkt. No. 151-6) (reply affidavit bfichael Fabiano, Chief Financial Officer, Port
Authority, Nov. 29, 2011). In other words, for therPauthority, because the cash flow analysis
shows a deficit, the rate of return an@ywould result in a negative percentage.
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While AAA maintains that a rate of return aysib is required her¢he real substance of
its argument is that three individual expenditiincluded in the 2011 ITN Capital Plan are not
properly part of the ITN.SeePIs.’ Br. 24-25. AAA contends that if these expenditures are
removed from the ITN, the toll and fare increases will be shown to generate revenue in excess of
that required by it, and that tiRert Authority will be shown tbe diverting toll revenue to the
reconstruction of the World Trade Censéie, and possibly for other purposes.

With respect to these #& expenditures, AAA first allegehat $1.8 billiorwas set aside
in the 2011 ITN Capital Plan for bridges and madned by the state of New Jersey. PIs.’ Br.
8. Specifically, AAA claims that the costs relhte the Lincoln Tunnel Access Project are not
being spent on the Lincoln Tunnel itself, buthea, for New Jerseyate bridge and road
facilities. PIs.’ Br. 8see alsd”ls.’ Br. 16 (“These bridges amndads . . . are not owned by the
Port Authority, are miles from the Lincolrufinel, and are complédyeoutside the Port
Authority’s statutory autorization for funding.”).

Second, AAA claims that $1 billion of ti2911 ITN Capital Plan ibeing used for the
“raising of the Bayonne Bridge roadway,” ane tloadway “is not being raised primarily for
transportation, but instead for navigation . . . because new largair@rghips cannot pass
under the current roadway.” PI&F. 9. Although this project alsavolves the construction of a
new roadway, AAA maintains that “ftg fact that there will be @ew roadway is only incidental;
the roadway is only being replaced becausesttbde raised for navigation.” Pls.’ Br. 24-25.

Third, AAA challenges the $1 billion allocatedddcapital infrastructure fund” (“CIF”).
Pls.” Br. 10. AAA claims that “dse to $1 billion was not yetlatated at the time of the 2011
Toll Increases,” and this “$11bon cushion . . . inflatethe ‘ITN capital plan’ to $10.786

billion.” Pls.” Br. 10. Based on these thieas of expenditure, AAthus argues there are
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genuine factual disputes as toetther the toll and fare increasesre a fair approximation of use
of the ITN facilities undeNorthwest Airlinesand that “the unauthoez and non-ITN projects
in the ‘ITN capital plan’ make #hToll Increases excessive for tpHyers, in relation to the
benefit conferred.” Pls.” Br. 26-27.

The Port Authority responds there is no bdsiexclude the challenged items from the
ITN. Def.’s Br. 20-21. For the Port gwority, although AAA claims in its briéthat these
projects are not part of the ITN, it has provigedevidence to support thientention. Thus, the
Port Authority argues that AAA Isavaived any argument that these expenditures are not part of
the ITN and that even if the court should etat@ arguments with respect to these costs, AAA
has not supported its argumemtith record evidenceSeeDef.’s Br. 20-21 n.15 (“The three
items raised in AAA’s Second Pl Motion as putiedrnon-ITN matters . . . were all explicitly
referenced as ITN projects in the FabianatilY Affidavit and supporting exhibits, and were
the subject of inquiry at depasihs of Port Authority officls in 2012. . . . Despite that, AAA
has never sought leave to amend its Complainand its attempt to inject new issues at the time
of the Second PI Motion is improper. . . . Aodiagly, AAA is barred from seeking any relief
based on its new theory that these discloseddXjpense items should now be excluded from the
ITN.”) (citations omitted).

With respect to AAA’s substantive argumerttee Port Authority quotes the court’s
opinion inAAA |l that “there is not on the recordfbee the court any evidence other than

AAA’s assertions that these itemare not part of the ITN . [and] AAA presents nothing but

! AAA makes the claim that these expendisuaee not part of the ITN for the first
time in its papers in support of its secondiomfor a preliminary injunction and not in its
Complaint. CompareCompl.with Pls.” Mem. in Supp. of Mot. for Prelim. Inj. 6-9 (Oct. 24,
2014) (ECF Dkt. No. 118).
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conjecture to bolster its claithat it has found new eviden@s a result of discovery AAA I,

No. 11 Civ. 6746, 2014 WL 6772058, at *6. Thus, toRbet Authority, the record in support of
AAA’s claims has not strengthened with timeurther, the defendanbntends that AAA’s
argument fails even if the three challenged gere excluded from the ITN cash flow analysis
“because there is no showing that a positive flashresulting from their exclusion would
render the toll increase unreasorablDef.’s Br. 22. In other words, defendant maintains that
“[t]he law does not require public facilities tosl money in order for a toll to pass constitutional
muster.” Def.’s Br. 22.

As an initial matter, the court is unpeasied by AAA’s claim that a rate of return
analysis, rather than a cash flow analysis, rhastsed in this case;gtaw does not require the
use of any specific financial analysis faurposes of the Dormant Commerce ClauSee
Evansuville 405 U.S. at 717 (noting aas¢’s fee allocation “will pass constitutional muster, even
though some other formula might reflect more déyabe relative use ahe state facilities by
individual users”). Moreover, as noted, the cligv and rate of retun analyses are not in
tension, and AAA’s insistence on a raffereturn analysiss a bit of a puzzlement. A cash flow
analysis can be used to calculateate of return, if any, on a peaj. If the revenue generated by
a project or investment is less than its sadtconstruction, opeiiah, and maintenance,
however, there is no return time invested funds. When, lsre, AAA cites to no record
evidence that the increased toll revenues woutgigge a surplus, a rate of return analysis

would not affect the outcome of a c&se.

8 In AAA’s two prior challenges to the RAAuthority’s toll increases, a rate of
return was discussed in the context of detemmginvhether certain projects or facilities should be
included in the rate bas&ee AAA 1989,1B87 F.2d at 419 (“[T]he rate of return is reasonable,
regardless of the method of accounting used, ifiRAs properly included in the rate base.”);
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Next, it is apparent that AAA’sther arguments are without rite First, as the Port
Authority points out, and as revealed by thevigant and Rothschild Reports, “even under the
flawed rate of return analigsthat the AAA sponsors, the NTwould show a deficit in 2010
leading up to the toll increase—and that deficisexafter improperly eliminating the expense of
[the three] contested ITN projectsSeeDef.’s Reply Mem. in Supp. of Mot. for Summ. J. 6 n.5
(ECF Dkt. No. 159)see alsdBaroni Dep. 90:5-90:16 []t was made clear repeatedly that the
revenue that was being raisedts crossings, the PIA, the bus terminals, bus stations, that
revenue number was growing a deficit when comgao the growing expenditure need of those
very facilities. So we had a deficit of thoseifities upon my arrival, we had a deficit prior to
the August 5th memorandum [concerning the toll fand increases], we have a deficit after the
toll and fare increase went ingéfect, and we have a defitdday.”); Mark Decl. Ex. 7, at
141:16-141:21 (ECF Dkt. No. 135-7) (declaratiorRosemary Chiricolo, Deputy Director for
Management & Budget, Port Authority, Oct.2812) (“[T]here would have been negative cash
flows from the ITN during the period [from 2007-2010], which means that there would not have
been sufficient cash to maintain the general reskmd at its required level.”). In the absence
of evidence that the ls have or will produce a surplus in the ITN, AAA’s rate of return

arguments fail.

Auto. Club of N.Y., Inc. v. Cp%92 F.2d 658, 670 (2d Cir. 1979) (“The serious question . . . is
the inclusion of PATH. . .. i PATH were excluded, the projectd 976 rate of return would be
14.32%.”). In both cases, because the PATH 8gstem was properly included in the ITN, a
positive return on toll increases was anticipated, reaof return analysis resulted in a positive
percentage. It is worth mentioning that dselier case from 1979 did not involve a Dormant
Commerce Clause claim; rather, the claimseA®ought under the General Bridge Act of 1946,
33 U.S.C. § 529, and a former version of thghway Act, the Federal-Aid Highway Act of
1973, 33 U.S.C. § 526a.
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The court is equally unpersuaded by AA&mphasis on creating a surplus by removing
projects from the ITN.See, e.g.PIs.’ Br. 13 (“If the realized ke&nue is greater than the required
revenue—then the toll and fare rates as a paciagexcessive. If the realized revenue is less
than the required revenue—thign@ shortfall in reveue is the amount that could be raised by
higher tolls or fares.”). Firsgven if removing the projects would create a surplus, plaintiffs
offer no support for the proposition that a positive revenue number necessarily means the toll and
fare increases are violative of the Dormant Caroe Clause. Indeed, the cases indicate that
tolls are permitted to generate “a fair profit or rate of returitigus Partners LLC v. Walder
52 F. Supp. 3d 546, 565 (S.D.N.Y. 2014) (quofitginari v. N.Y. Triborough Bridge & Tunnel
Auth, 838 F. Supp. 718, 725 (E.D.N.Y. 1993)). ThughasSupreme Court has clarified, it “has
never held that the amount of seu$ee must be precisely calibedtto the use that a party makes
of Government services.United States v. Sperry Corg93 U.S. 52, 60 (1989%ge also
Selevan584 F.3d at 98 (“There need not be a peffiebetween the use of the [Bridge] and the
support of [the Bridge] by the toll. Tidorthwest Airlinegest is not inflexible; it simply

requires ‘reasonableness.”) (alterations in original) (citations omitBrajgeport & Port
Jefferson Steamboat Co. v. Bridgeport Port AlB67 F.3d 79, 86 (2d Cir. 2009) (“[T]here need
not be a perfect fit between thee of the facilities and themport of those facilities by the
fee.”). Importantly, AAA has simply not doneetimath demonstratirthat, even using its
preferred method of calculation, the increased willscreate a positive rate of return for the
ITN, let alone an unreasdpig high rate of return.

Moreover, AAA has not pointed to any recavddence that calls into question the

accuracy of the Port Authority’s financials, aherwise undermines the evidence demonstrating

that the revenue collected from the toll anfimcreases is insufficient to fund the ITN’s
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operations, capital needs, and debt servicethatrany such revenue was allocated to the
reconstruction of the WatlTrade Center site.

With regard to AAA’s challenge to thedlusion of certain projects in the 2011 ITN
Capital Plan (i.e., the Lincoln Tunnel AccessjBct, Bayonne Bridge project, and the CIF), the
court is mindful that no challenge to thgsejects was made until AAA’s second motion for a
preliminary injunction in 2014, nor did AAA seé amend its Complaint to question the
propriety of the inclusion of thegmojects in the 2011 N Capital Plan.See Cruz v. City of
New YorkNo. 15 Civ. 2265, 2016 WL 234853, at *6 (S.D.N.Y. Jan. 19, 2016) (finding a
plaintiff could not add allegains in a brief when the allegans were absent from the
complaint);Olde Monmouth Stock Transfer Co., ImcDepository Tr. & Clearing Corp485 F.
Supp. 2d 387, 393 (S.D.N.Y. 2007) (“[I]t is long-stamgl precedent in thisircuit that parties
cannot amend their pleadings through issues rasietly in their briefs.™) (citation omitted).

As defendant points out, “[rlegnizing that the objective finaiat facts about the ITN defeat
[AAA’s] claim, in its recent (and deniede8ond Pl Motion, AAA purported to challenge for the
first time certain items included in the preliramg ITN capital project plan—three years after its
submission—in the hopes it could narrow the gdpet.’s Br. 20. Plaintiffs’ sole contention in
their Complaint was that fundaised by the increase in ®Mould be diverted to the
reconstruction of the World Trade CenteThis claim is not even lalded to in their papers in

opposition to defendant’s motion for summary judgment.

o The only claim in AAA’'s Complainivas “[t]he revenues resulting from the 2011
toll increase are to be used by the Porthduty to unlawfully provide funding for the
reconstruction of the World Trade Center whiglotally unrelated to the Port Authority’s
integrated, interdependemnansportation network. SeeCompl. 1 2, 42.
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Under Rule 8(a)(1), a plaintiff’'s pleading sticontain a “short plain statement” which
shows that it is entitled to relief. Fed. R. Civ8Ra)(1). This statemérs required to allege
“factual content that allows the court to draw tleasonable inference that the defendant is liable
for the misconduct alleged Ashcroft v. Igbal556 U.S. 662, 678 (200%ee also/ega v.
Hempstead Union Free Sch. Djs&801 F.3d 72, 86 (2d Cir. 2015%hould a plaintiff fail to raise
certain factual content or issues in its complatrmay seek leave tamend its complaint under
Rule 15. SeeFed. R. Civ. P. 15(a)(2). Here, th&saothing in AAA’s Complaint that would
have alerted the Port Authorityatthe actual claim of diversiaf funds was not related to the
World Trade Center reconstrumti, but to the “unrelated” expeihares. Having failed to raise
allegations about other projedtstheir pleadings, or to amd their pleadings to include a
challenge to these three projects, which Aldas been aware ofrie 2011, the court cannot
allow plaintiffs to add them througheir brief on summary judgmenSee Alali v. DeBaraNo.
07-CV-2916, 2008 WL 4700431, at *3 n.6 (S.D.N.Y. 2008]t is inappropriate to consider
claims not pleaded in the complaintdpposition to summary judgment.” (citikggarny v. Cty.
of Rocklangd373 F. Supp. 2d 434, 440-41 (S.D.N.Y 2005)hpmas v. Egarl F. App’x 52, 54
(2d Cir. 2001). Accordingly, these claims are not properly before the court, and therefore are
dismissed.

Were the court to consider these argummegmbwever, they would not carry the day.
AAA insists that the Port Authdy’s “cash flow analysis, and itsonclusion that the ITN would
lose $55 million over a ten year period (an averagonly $5.5 million a year), are completely
undercut when the billions of tars for the Pulaski Skywaynd New Jersey roads project, the
Bayonne Bridge projects and the billion doliglaceholder’ are deductdcom the ‘ITN capital

plan.” Pls.” Br. 11.
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The standard for whether a facility or projebbuld be included in the ITN’s capital base
was first considered iIAAA 1989 Il SeeAAA 1989 1) 887 F.2d at 422. In that case, AAA
contended that only an “origimd destination” analysis could lbeed to prove a “functional
relationship” between certain river crossings, and therefore onlg thosities should be
included in the ITN’s rate baséd. Under an “origin and desation” analysis, a functional
relationship would exist if onmode of transportation can be easily substituted for anottier.
(“If a large percentage tfie people traveling betweénn New Jersey anB in New York
freely choose to use either river crossgr river crossing, thenX andY have a functional
relationship.”).

In AAA 1989 I) however, the Port Authority maimi@d that AAA’s proposed analysis
alone was too narrow, as it overlooked the “spillover” effédt. The “spillover” effect
recognizes that when certain figa@s or functions are eliminatl from the ITN, others will
suffer as a resultld. (“If [70,000 PATH passengers] were teeube tunnels instead, the tunnels
would become overcrowded. Congestion in the tlsweuld lead many travelers . . . to use the
George Washington Bridge. Others . . . couldt$bithe Staten Island bridges.”). Chief Judge
Oakes agreed that “origin and destination” dataiseful but not sufficient” in determining
functionality because “[i]t fails to take intccount the full extent dhe Port Authority’s
responsibilities.”ld. As a result, in looking for a functiohielationship to the ITN, this Circuit
has adopted an approach thaavwgre of the Port Authority*systemwide” interdependencéd.
(“A functional relationship existghen, among those féities that contribute to the Port
Authority’s performance of its dutefficiently to provide tranortation to traelers over and

under the waterways between southern Nerk and northern New Jersey.”).
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It is apparent thadAA has failed to point to evidence thihie three challenged projects are
not functionally related to the ITNSee id(“As anyone who has ever sat in a line of traffic or a
railroad station for a length of time is awattee Port Authority’s employees cannot think only in
terms of traffic flowing smoothly and traingmming on time; they musiiso anticipate and
respond to disruptions and delays. The PothAuty is entitled tgprove that PATH iselated
to the bridges and tunnels with evidence thapdlover’ effectlinks even those river crossings
that travelers do not normally usdéarchangeably.”) (emphasis added).

Here, the Port Authority has cited to suffidieacord evidence to establish that the three
challeneged areas of expenditure are sufficidatigtionally related teéhe ITN so as to be
included in it. For instance, it it disputed that thieincoln Tunnel itself is part of the ITN.
Seeid. at 418. As to the Lincoln Tunnel Access Proj#iee Port Authority cites, in addition to
the 2011 ITN Capital Plan, depositiostienony that the Riject includes

expenditures for those roadway projects that we are buildinghthat been

certified as part of thé&incoln Tunnel facilitythat align with the traffic routes on
Wittpen Bridge . . . and theulaski Skywdy T]hey’re a lead-in to creating a flow

of traffic . . .to expedite traffic into the Lincol Tunnel. So i supposed to
improve traffic flows for our p@ons into the.incoln Tunnel.

Mark Decl. Ex. 8, at 185:20-186:8 (deposition otNael Fabiano, Chief Financial Officer, Port
Authority, Nov. 29, 2012) (“Fabiano Dep.”) (emplsaaidded). Also, the Port Authority points
to the Rothschild Report, which states: “Sigrafit projects include .. (i) infrastructure
projects at th&incoln Tunnel to accommodate increasing traffic volumes and reduce
congestior’ Rothschild Report & (emphasis added).

AAA has produced no evidence that the Limcdlnnel Access Projewould not improve
traffic flow to the tunnel. Rather, plaintiffs medy assert “[tlhe Pulaski Skyway and New Jersey

roads, miles away from the Lialn Tunnel, cannot be consideragproaches,’ unless the Port
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Authority considers any road that eventually k#althe Lincoln Tunnel . . . to be an ‘approach’
to the Lincoln Tunnel.” PIs.” Br. 20. This assen, however, is not evidence. AAA also cites
to state statutes that it says demonstratethieabridges and roadwagsaking up the project are
not all owned by the Port Authorit§. While this may be true, it is difficult to see how these
statutes affect whether or not the bridgesraadiways are functionally related to the ITN.
Second, as to the Bayonne Bridge proje&,Rbrt Authority offes a project overview
from the record that describes some of the goatied benefits of thproject, including that
“[w]ider lanes, shoulders and median dividei make the bridge safer for drivers,” a “bikeway
and walkway the entire length ofetibridge will make traveling tharidge easier for all of us,”
“[s]tairs will be replaced witlaccess ramps,” “[n]ew piers, a new roadway deck and new
approach roads will ensure the bridge will bdtla last for generations,” and “[t]he design
allows for future mass transit service.” DeclRathard W. Mark in Opp’n to PIs.” Mot. for
Prelim. Inj. Ex. G (Nov. 10, 2014) (ECF Dkt. Nt26-7) (“Mark P.I. Decl.”) (Bayonne Bridge
Navigational Clearance Projedescription, Nov. 7, 2014) (“The new conceptual design
highlights safety and design improvements: widees, shoulders, a median divider, and the
potential for future transit options.”$ge alsd-abiano Aff. § 7 (“The Bayonne Bridge over the
Kill Van Kull will be rehabilitated to increasés vertical clearance to accommodate shipping and
to meet modern highway and structural desigmdards.”). Again, AAAoints to no evidence

that the project, although it will concededly a@vigation, will not result in a safer bridge for

10 Although AAA cites to statutgrprovisions that it @dims demonstrate that
amounts spent on these projects would be imprapmgkes no argument in its Complaint that
these expenditures amétra viresor otherwise unlawful and shaltherefore be stopped by this
court. Rather, these citations to statutes agsgnted for the sole purpose of demonstrating that
these projects are not properly part of thH.ITThus, AAA has waived any claim that it might
have made that the expenditures would be unlawful.
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motor traffic, a safer bridge for bike riders,pyovide for the installation of mass transit in the
future. AAA’s entire claim rests on arguments, not facts. Pls.” Br. 24 (“[T]he raising of the
Bayonne Bridge roadway is a project undertakenprimarily for the benefit of navigation and
Port Commerce, not for the benefit of the ITN.”).

Third, as to the amounts credited to the CIF, ousth be clear what the CIF is. Itis not, as
plaintiffs seem to suggest, a parking place for fuhdsthe Port Authontcan later allocate to
projects outside the ITN. Reer, the amounts allocated tetfund can be spent only on ITN
projects. In keeping with this restricticdhe Port Authority offes testimony that the $966
million, which was freed up after the Crddadson Tunnel Project was terminated, was
thereafter allocated to the reseffund titled the CIF “to be usedthin the [ITN] infrastructure.”
Fabiano Dep. at 191:6-191:19 (“It's a place hottat identifies what remained from [the
cancelled project] until the [Port Authority BoastiCommissioners] makes a collective decision
on . .. what addition[al] capital projects it conmes of . . . . But it’s still anticipated that those
dollars will be available to be used withthme infrastructure.”); Fabiano Dep. at 50:18-51:11
(“[T]here’s hundreds of projecthat comprise our capital plaand these major projects were
competing with [a] state of good repair work. .[S]o you have to address [a] state of good
repair, and then you need to layer these majoitadanitiatives on top of that. So it's a
balancing act, and that’'s whitie capital group’s roles, we provide the envelope and the
window of capacity, how muchnd it's up to capital people to deteine which projects can get
into the mix and which don’t; enggering assessments are done on the criticality and timeliness
of it and whether or not it can be delayeitheut impacting life safety and operational

efficiencies.”). Indeed, each item in the 2011 ITHpital Plan represents an estimate of future
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costs for various projects within the ITN andtlas Port Authority contends, the CIF is no
different.

Because the only evidence cited to by théigmdemonstrates that moneys accounted for
in the CIF can only be used for ITN projects, even if an amount on the CIF books is a
“placeholder,” it can only be committed to, asyent on, ITN projects and only ITN projects.
Time, moreover, has overtaken AAA’s argumenhat is, although the CIF was not allocated to
any specific project at the tinod the 2011 ITN Capital Plan, still reflectedthe anticipated
costs for future ITN projects to l@pproved at a later date. Indethis is apparently what has
occurred. While there was indeed a $996 onllamount credited to the CIF in the 2011 ITN
Capital Plan, the Port Authority’s 2014 Capitahreveals that thesmount was reduced to
zero. Even with the full amount of the CIFviteg been committed to ITN projects, however, the
ITN’s capital needs exceeded thosejgcted in the 2011 ITN Capital PlaBeeMulry Decl. EX.
N (Captial Plan Summary 2014-2023, Feb. 2014); Def.’'s Reply Br. 14.

As with the other items ofkpenditures that it disputes gnttiffs’ claims about the CIF

offer nothing beyond the assertioset forth in their briet! Importantly, AAA does not dispute

1 For instance, plaintiffs’ argument witkspect to the Lincoln Tunnel Access
Project is that “[tjhe connectido the Lincoln Tunnel . . . is illusory. The money is being spent
not on the Lincoln Tunnel, but on New Jersey state bridge andaogitds: the Pulaski
Skyway, N.J. Route 1 & 9, N.J. Route 7, anel WittPenn Bridge.”PIs.” Br. 8. Next, AAA
argues, “[tlhe Pulaski Skyway is more thagh¢imiles from the Lincoln Tunnel, and cannot in
any way be considered an access roadway to tieola Tunnel.” Pls.” Br. 8. With respect to
the Bayonne Bridge project, plaifis’ entire argument is thatjw]hile this project involves
construction at a bridge, the Bayonne Bridgadway is not being raised primarily for
transportation, but instead for navigation andRb& Commerce line of business, because new
larger container ships cannot pasdenthe current roadway.” Pls.” B3. Finally, as to the CIF,
plaintiffs acknowledge that these funds were previously committed to a tunnel project that was
cancelled, leaving “close to $1llmn [that] was not yet allodad at the time of the 2011 Toll
Increases.” Pls.” Br. 10. Thewe€, AAA argues, the CIF “was ingled as simply a line item in
the capital plan that did notflect any transportation projectind is therefore “a $1 billion
cushion that inflates the ‘ITMapital plan.” Pls.” Br. 10.
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that CIF money can only be spent on ITN projectthat subsequentais indicate the money
has already been committed to ITN projectdekd, none of AAA’s assertions are tied to any
facts drawn from discovery or elsewhere.

Viewing the evidence in the ligimost favorable to AAA, it isgparent that plaintiffs have
presented no evidence tending to show thatmexdérom the toll and fare increases was, or
would be, used in a manner that violatedDlmemant Commerce Clause. First, AAA points to
no evidence that toll money will be spent on the itéorld Trade Center. Nor do plaintiffs cite
to any evidence that the three challenged progetsiot functionally relateto the ITN. Indeed,
AAA simply relies on its own arguments, rather tlhaocord support, to bokst its assertion that
subtracting the costs of thedle projects (i.e., the Lincoln moel Access Project, the Bayonne
Bridge project, and the CIF) would eliminate $3.8 billion worth of costs from the 2011 ITN
Capital Plan, thereby freeing up funds for projesttsh as the reconsttian of the World Trade
Center. SeePls.’ Br. 11 (“Subtracting3.8 billion from the ‘ITNcapital plan’ turns CFO
Fabiano’s cash flow analysis positive.”). Ratthan citing to record evidence, AAA repeats
verbatim the unsupported arguments it offereitisisecond motion for a @liminary injunction.

Finally, this case is distinguishable fra@dndgeport and Port Jefferson Steamboat Co. v.
Bridgeport Port Authorityin which the steamboat compasuccessfully challenged several
Bridgeport Port Authority projest funded by ferry passenger fees, that provided no benefit to
ferry passengersSee Bridgeport567 F.3d at 87 (“The limits of. . excessiveness are plainly
exceeded when the fees support a [BridgeportARdtiority] budget that includes, for example,
a development project for reducing traffic on H85, the interstate higtay running generally
along the Connecticut shore.”). Here, unlikd@nidgeport plaintiffs have not shown the

challenged expenditures are of naottal or potential” benefit to toll payers in their capacity as
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bridge and tunnel users, or tiihére is any evidence that tinereased tolls will result in a
surplus that could be used for other projéttSee id.

It is worth repeating that the court’s taakthis case witlespect to the Dormant
Commerce Clause claims is to determine whetetoll and fare increases were (1) “based on
some fair approximation of use thie facilities”; (2) “not excessge in relation to the benefits
conferred”; and (3) not discriminaio“against interstate commerceNw. Airlines 510 U.S. at
369. Here, AAA’s argument is that there was rexefrom the increases and that revenue was
illegally allocated todind the reconstruction of the Worldabie Center site. To support these
allegations, however, AAA points to no record @rnde that tends to show the increases were
not a fair approximation of the use of the ITN byusers, or were excessive in relation to the
benefits conferred on them. Such evidence migiitde something from the record showing
that revenue from the toll and fare incremsvas put to uses that bore no “functional
relationship” to the Port Abbrity’s operations. Under “odoroad definition of ‘functional
relationship’ [that] might exted to other facilities outsidde Port Authority’s domain,”
however, such a claim would need to include ntba@ speculation as to particular items in the
Port Authority’s 2011 ITN Capital Plan or thelitberations of its Board of Commissioner8AA
1989 I, 887 F.2d at 422 n.5. “[T]he requirementdfair approximation’ seeks reasonableness
and broad proportionality. It doestrequire precise tailoring, org@e-enactment

administrative recordfor toll amounts to be justified.Janes v. Triborough Bridge & Tunnel

12 Indeed, AAA’s concept of what amountsatdbenefit” to toll payers is noticeably
narrow, as it consists only of the “ability ¢ooss from New York to New Jersey over Port
Authority bridges and tunnels,hd does not include othpotential benefitsuch as decreased
congestion or increased efgtncy within the ITN.SeePIs.” Br. 26;see als®AAA 1989 | 706 F.
Supp. at 269 (“Similarly, improvements to one fiagibenefit the users of the others by reducing
the congestion on others, thereby makiregehtire network more efficient.”).
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Auth, 977 F. Supp. 2d 320, 340 (S.D.N.Y. 20%8Jd, 774 F.3d 1052 (2d Cir. 2014)ert.
denied 136 S. Ct. 80 (2015) (emphasis addedphally, AAA makes no mention of the third
prong of theNorthwest Airlinegest: that the increases discriminated against interstate
commerce. At bottom, plaintiffs have simply fail® create a triable issoéfact as to whether
the toll and fare increases are not a “fapragimation of use of #hfacilities” and are
“excessive in relation to the beneftisnferred” to users of the ITNSee Nw. Airlings510 U.S.
at 3609.

Based on the foregoing, the court finds thateéhs no triable issue of fact that would
tend to support AAA’s Dormant Commerce Clausensland that the Port Authority is entitled

to judgement on this claim as a matter of law.

II.  AAA’ sCLAIMS UNDER THE HIGHWAY ACT

Pursuant to the Highway Act, a toll anddancrease must be “just and reasonabfeXA
1989 I, 887 F.2d at 418 (“Tolls on the Port Authoritygedges must be ‘just and reasonable.’
This requirement originated in section 4tleé Bridge Act of 1906, 33 U.S.C. § 494 (1982). In
1987, Congress repealed the statyprovision that gee the Secretary of Transportation the
power to prescribe ‘just anéasonable’ tolls. At the saniene, Congress retained the
requirement that tolls be ‘juand reasonable.” The House Conference Report accompanying the
Highway Act explained that tHpist and reasonable’ requiremeist not intended to interfere
with or in any way restriagxisting authority granted to rtikmodal transportation agencies,
such as the Port Authority of New York andwNéersey, that operate bridges along with other
facilities to use bridge toll xenues for nonbridge purposes or the pooling or combination of the

revenues from all of their facilities.”) (citations omitted).
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As a threshold matter, the Port Authoritgaes there is no privateght of action under
the Highway Act. Def.’s Br. 26. In support of its position, it points to Third Circuit law and to
the decision of a districtourt case in this Circuit that hesnsidered the issue, both of which
found that 33 U.S.C. 8§ 508 does oatate a private right of actiokee Am. Trucking Ass’n, Inc.
v. Del. River Joint Toll Bridge Comm’a58 F.3d 291, 302—04 (3d Cir. 2008)¢linari v. N.Y.
Triborough Bridge & Tunnel Auth838 F. Supp. 718, 724 (E.D.N.Y. 1993).

Moreover, the Port Authority argues that, evfea private right of action is assumed for
purposes of this motion, AAA’s claim fails on itgerits. Def.’s Br. 28. The Port Authority
contends the test under the Highway Act ssshme as that under the Commerce Clause, and
therefore AAA’s Highway Act claim “must be disssied because there is no dispute that the toll
increase revenues do not [fully] cover the ITRigenses.” Def.’8r. 29 (“AAA’s contention
that revenue is being divertéal support the [World Trade Center] reconstruction (or used to
fund non-ITN projects) is belied by the uncaverted financial state of the ITN.”).

As to whether the Highway Act creata private right of action, AAA responds by
describing the statutory schemes that prectiuteénactment of the Highway Act, which it
believes demonstrate there ipravate right of action under the Highway Act. Pls.’ Br. 33.
Specifically, AAA points out thafp]rior to the enactment ahe Highway Act, aggrieved
parties had the right to challenge tolls firsthie [Highway] Administator and then to the
federal courts. Congress eliminated the firgpsbut it did not eliminate the second level of
review, the courts.” PIs.” Br. 37. Furthermopéintiffs contend thain amending the prior
statute, Congress retained the “just a@gbonable” standard, which shows that “Congress
impliedly approved the previous system for chadieg tolls.” Pls.” Br. 34. “In other words,”

according to AAA, “Congress inteled that parties aggrieveg unjust and unreasonable tolls
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would continue to challenge sutdils, albeit withouthe burdensome admstrative procedure.”
Pls.’ Br. 34.

With respect to the merits, AAA responds ttiedre are material factual issues as to
whether the toll and fare ireases violate the Highway AGt.AAA argues that “there is no
guestion based upon the testimony and docunfiemtsthe Port Authority that the
Commissioners approved a toll incredisat was based on the needs ofahtire Port Authority,
not the needs of the ITN? Pls.’ Br. 29 (emphasis added). Thus, plaintiffs argue that “[t]he toll
increases cannot be just and mrable where they are not basedthe needs of the ITN.” PIs.’
Br. 30. In other words, AAA argues the toll and ferereases fail the “just and reasonable” test
“because there are issues of fe@hcerning whether they arepporting projects outside the ITN
and its transportation mission.” 2IBr. 31. In support of their pi®n, plaintiffs repeat their
claims, first raised in their second motion foelpninary injunction, regaling the inclusion of
the Lincoln Tunnel Access Project, the Bayonne Bridge pr@ecd the CIF in the 2011 ITN

Capital Plan, which they claim éa at least $3.8 billion to theigposed ‘ITN capital plan,” and
conclude “the toll increases based on filan, inflated by almost $4 billion of non-ITN
expense([s], is not ‘just and reasonable.” HBs.’32. Plaintiffs also repeat their financial

analysis argument, contending “a rafeeturn analysisemonstrates that a toll increase was not

13 It should be noted, however, thadiAAA’s Dormant Commerce Clause claim,
AAA’s Complaint only contends #t the 2011 toll and fare ineases violate the Highway Act
because they will be used to fun@ World Trade Centeaeconstruction.SeeCompl. {1 2, 45,

48 (“[T]he Port Authority forces bridge and tumhmsers to fund cost overruns and subsidize the
speculative and unprofitable reconstruction apdration of the World Trade Center.”).

14 Despite AAA’s arguments, as stated abdke,relevant question in this case is

what the revenue from the toll and fare increasas actually used fonot what potential uses
were considered during prelinary planning and budgeting.
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just and reasonable, and certainbt a massive toll increase spanniivg years into the future.”
Pls.” Br. 32.

As to the threshold question of whethgarevate right of actiorexists under 8§ 508, the
court agrees with Judge Holwallanalysis at an dear stage in thigase and finds it doubtful
that Congress would provide for a “just and cgeble” requirement in the plain text of § 508
with no real enforcement mechanism:

American Truckingocused on legislative history and relied on the four
factor test inCort v. Ash422 U.S. 66, 95 S. Ct. 20865 L.Ed.2d 26 (1975) to find
no private right of action under Secti608. 458 F.3d at 304. But more recent
cases in this circuit and at the Supre@murt have emphasized that the “text and
structure” of a statute aréhe primary indicators of @rivate right of action.
Alexander v. Sandovab32 U.S. 275, 288, 121 S. Ct. 1511, 149 L.Ed.2d 517
(2001); Lopez v. Jet Blue Airway$62 F.3d 593, 596 (2d Cir. 201kee also
Lindsay v. Ass'n of BFfl Flight Attendants581 F.3d 47, 52 n.3 (2d Cir. 2009)
(noting that the four-factored test@ort v. Ashis subordinate to an analysis of the
statutory text). The texif the Highway Act made twmain changes to the laws
regarding interstate bridgesd bridges over navigable wete First, it eliminated
administrative review of tolls on thesedyes by repealing sections of the General
Bridge Acts of 1906 and 1946. Secondidted 33 U.S.C. § 508, mandating that
tolls on these bridges “shdié just and reasonableSee Molinarj 838 F. Supp. at
722-23.

The statutory construction iAmerican Truckingleaves no means for
enforcement of this deliberate lattaddition, making the words “just and
reasonable” mere surplusage and conflictinthwhe text and structure of the rest
of the act. “[Clourts should avoid statty interpretations that render provisions
superfluous . . . .State Street Bank afdust Co. v. Salovaar826 F.3d 130, 139
(2d Cir. 2003);see alsdwilliams v. Tayloy 529 U.S. 362, 404, 120 S. Ct. 1495,
146 L.Ed.2d 389 (2000) (describing the ralgainst surplusage as a “cardinal
principle of statutoryconstruction”). TheAmerican Truckingcourt’s suggestion
that “the state political process could the venue that Congress had in mind for
the airing of toll grievances” is a bit af dodge, as one state’s legislature cannot
unilaterally modify tolls on a bi-state dge without impinging on the rights of the
other state’s citizenm violation of the Commerce Claus&ee Covington & C.
Bridge Co. v. Commonwealth of Kentuck$4 U.S. 204, 222, 14 S. Ct. 1087, 38
L.Ed. 962 (1894). And, if thé&merican Truckingcourt’s reliance on legislative
history was even appropriate, it wavagay Committee reports from two earlier
(but unpassed) versions of the Highway Act containing similar “just and
reasonable” language, reports which stébed “the Committee has created a basis
for which a user may commence suit ird€ral court” upon belfé'that actions of
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a toll authority are ngust and reasonable. American Trucking Associatipd58
F.3d at 301.

The Third Circuit noted with favor Judge Korman’s observatidviofinari
that “the Supreme Court long ago refds® find a privateright of action in
statutory language indistinguishalfrom that used in § 508 American Trucking
Association458 F.3d at 304 (citinylolinari, 838 F. Supp. at 724). But the cases
cited inMolinari as containing similar “justral reasonable” requirements|.M.E.
Inc. v. United States359 U.S. 464, 79 S. Ct. 904, 3 L.Ed.2d 952 (1959) and
Montana-Dakota Utilities Co. v. Northwestern Pub. Serv, Gé41 U.S. 246, 71 S.
Ct. 692, 95 L.Ed. 912 (1951), are readilytidiguishable as addressing statutes
which included comprehensive regulatory enforcement mechantseesT.|.M.E.
359 U.S. at 469, 79 S. Ct. 904 (“language of this sort in a stahith entrusts
rate regulation to aradministrative agencyn itself createonly a ‘criterion for
administrative application in determining a lawful rate’ rather than a ‘justiciable
legal right[.]”) (quoting Montana-Dakota 341 U.S. at 251, 71 S. Ct. 692)
(emphasis added). A betteraliel might be drawn taVilder v. Virginia Hospital
Association496 U.S. 498, 110 S. Ct. 2510, 110 L.Ed.2d 455 (1990), which found
that Congress “left ndoubt of its intent for privatenforcement” when it required
States to pay an entitlement to Medicare providers that was reasonable and
adequate, “with no sufficient administrative means of enforcing the requirement
against States that failed to complyGonzaga University v. Do&36 U.S. 273,
280-81, 122 S. Ct. 2268, 153 L.Ed.2d 309 (2002).

AAA |, 842 F. Supp. 2d at 679 n.5. Accordingly, the tbods that there is a private right of
action under § 508.

Nonetheless, AAA’s arguments on the meritsiarpersuasive. First, as with their claim
regarding the Dormant Commerce Clause, thg olalim plaintiffs actually raise in their
Complaint with respect to the Highway Actlt the 2011 toll increas violate the Act by
providing funding for the World Bde Center reconstructioeeCompl. 1 2, 45, 48. As has
been discussed, AAA has presented no evidemcknig to prove this claim. In addition,
plaintiffs never sought leave to amend their Complaint, andtileusaimsegarding the
inclusion of the Lincoln Tunnélccess Project, the Bayonne Bridg®ject, and the CIF in the
2011 ITN Capital Plan cannot be heard. Finallythearcourt, the “just and reasonable” standard
found in 8§ 508 is aligned with tHgorthwest Airlinegest for reasonablenesSee AAA,1842 F.

Supp. 2d at 679-80. That is, having found that AAiketato “come forward with ‘specific facts
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showing that there isgenuine issue for trifl with respect to its Dormant Commerce Clause
claims, its identical claims made under the kigli Act, if viable, would similarly fail.See
Matsushita 475 U.S. at 587 (quoting Fed. R. Civ. P.&®( In sum, because AAA raises the
same arguments with regard toataims under the Highway Act thitraised with respect to the

Dormant Commerce Clause, thosairls must also be dismissed.

CONCLUSION
For the foregoing reasons, defendant’s motion for summary judgment is GRANTED, and

plaintiff's claims are dismissed in their entirety.

Dated: November 18, 2016

New York, New York

[s/____Richard K. Eaton
Richard K. Eaton, Judge
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