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OWNER LLC, MDRJ, LLC, MMIKP, on behalf
of themselves and all others similarly situated,

Plaintiffs, 11 Civ. 6770 (PKC)

-against- MEMORANDUM
AND ORDER

NEW YORK CITY HOUSING AUTHORITY,

Defendant.
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P. KEVIN CASTEL, District Judge:

Plaintiffs, landlords participating in the U.S. Department of Housing and Urban
Development’s (“HUD”) Section 8 housing program, bring this putative class action against the
New York City Housing Authority (“NYCHA”) alleging NYCHA’s non-compliance with the
federal statute (42 U.S.C. § 1437f) and regulations (24 C.F.R. Part 982) governing the Section 8
program, as well as NYCHA’s own policies and the contracts entered into between each plaintiff
and NYCHA in connection with the Section 8 program. Plaintiffs allege that NYCHA’s non-
compliance constitutes a denial of plaintiffs’ Fourteenth Amendment procedural due process
rights that is actionable under 42 U.S.C. § 1983. Additionally, plaintiffs allege that 42 U.S.C. §
1437f and 24 C.F.R. Part 982 create a private right of action under which plaintiffs may assert
their claims. Finally, and in the alternative, plaintiffs allege a state-law claim for breach of
contract.

NYCHA moves to dismiss the amended complaint, arguing that plaintiffs’
allegations amount merely to a state-law contract dispute over which the Court lacks subject

matter jurisdiction, that the amended complaint fails to state a claim under 42 U.S.C. § 1983, and
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that there is no private riglof action under 42 U.S.C. 8 1437f or 24 C.F.R. Part 982. NYCHA
asks that the Court decline to exercise seipgintal jurisdiction ovethe contract claim.

Separately, Section 8 tenants Xiomaaares, Alexsandra Nesaty, and Samuel
Starker, on behalf of themselves and otherdaily situated, move tmtervene pursuant to
Rule 24, Fed. R. Civ. P.

For the reasons set forth below, the adexl complaint fails to state a claim upon
which relief can be granted, and NYCHA's tiom to dismiss the amended complaint is
therefore granted. The motionitdervene is denied as moot.

BACKGROUND

The following facts are taken from the amed complaint and assumed to be true
for the purposes of deciding this motion.

Pursuant to Section 8 of the Unite@tes Housing Act of 1937, NYCHA acts as a
Participating Housing Authority (“PHA”) and enters into Housing Aisgice Payment (“HAP”)
contracts with participatingandlords, under which NYCHA provides payments directly to
landlords to subsidize the costladusing for low-income tenants. (Compl. 19, 12.) An agency
of the City of New York, NYCHA is respongdéfor overseeing more than 95,000 Section 8
housing units. (1d]{ 8, 10.) Each named plaintiff ilNaw York limited liability company that
operates rental properties in New York Citgttparticipate in th&ection 8 program through
HAP contracts with NYCHA. (Compl. 11 3-6T)he HAP contracts between NYCHA and each
plaintiff run concurrently with the lease terand each provides that NYCHA “must pay housing
assistance payments promptly when due to the owner. {185, 27.)

NYCHA'’s obligation to make payments kandlords is conditioned upon exercise

of its rights with respect to Housing QualByandards (“HQS”). Under the HAP contracts,
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NYCHA has the right to inspect Section 8 unitsl gpremises as it deems necessary to ensure
compliance with HQS. _(Id] 29.) If NYCHA “determines tit a breach has occurred, NYCHA
may exercise any of its rights and remedies utlteHAP contract” and “shall notify the owner
of such determination.”_(Id] 30.) NYCHA “shall not makengy housing assistance payments if
the contract unit does not meet the HQS, unlesswner corrects the dadt within the period
specified by the PHA [NYCHA] and the PHNYCHA] verifies the correction.” (Id] 28
(brackets in amended complaint).)

NYCHA's public website explains thatridlords may avoid rent suspensions due
to HQS violations by correctintpe violation within 30 days dhe inspection, and that NYCHA
may be informed of such corrections either hgiat certification by thdandlord and tenant or
by re-inspection. (10 59-61.) Even if the HQS violati is not corrected within 30 days,
NYCHA states that the owner hagthght to cure the HQS violat and resume receipt of rent
payments if NYCHA receives a ¢#ication of repair by the tenant and owner (a “Joint
Verification”) or if NYCHA conductsa satisfactory re-inspection. (f1.62.) In either case the
“payments will resume retroactivéd the date of re-inspection,idbVerification, or the date of
repair if properly documented. (19.63.)

Contrary to the requirements of its RAontracts with plaintiffs, NYCHA, upon
identifying HQS violations at Section 8 units med by plaintiffs, failed to notify plaintiffs of
these violations in a timely manner. (14} 66, 67.) Further, aftptaintiffs became aware of
violations and remedied them, NYCHA failed tdldav its procedures allowing plaintiffs to cure
the violations prior to suspension of rent paytagefailed to pay plaintiffs rent payment after
receiving Joint Verifications, faiteto conduct re-inspections ofgntiffs’ units within the time

periods stated in NYCHA's policy, failed to follois policy of re-instatingplaintiffs’ units after
3



HQS violations were remedied, and failed to reinstate rent payments retroactively to the date of
the completed work order or Joint Verification. (14.68-75.) NYCHA has no grievance
procedure for owners to clehge these failures. (1§.64.)

NYCHA has also failed to comply withsitown policies and procedures regarding
rent increases. According MYCHA'’s public website and itd.andlord Request for Lease
Renewal Approval” form, owners may requasent increase fa particular unit upon
expiration of a lease._ (141 32-35.) Such increases willngeally be based on the percentage
increase permitted by the New York City Rent Guidelines Board unless the owner seeks a larger
increase and attaches supporting documentation, which will be assessed under the “rent
reasonableness” standard. (d35.) Plaintiffs have appliddr rent increases in conjunction
with renewed leases, but NYCHAd#iled to raise rents. (1§1.36-42.) Landlords may also
seek rent increases after completing M&apital Improvements or Individual Apartment
Improvements. _(1df1 45-57.) Plaintiffs have appdlidor such increases but NYCHA has not
approved or denied those requests.) (MYCHA has no grievance pecedure to challenge its
failure to raise rents._(1d1. 43.)

DISCUSSION

|. Pleading Standard

To survive a motion to dismiss for failute state a claim upon which relief can
be granted, “a complaint must contain sufficientdattatter, accepted as true, to ‘state a claim

to relief that is plausible on its face.” Ashcroft v. Igah6 U.S. 662, 678 (2009) (quoting Bell

Atl. Corp. v. Twombly 550 U.S. 544, 570 (2007)). In assegplausibility, courts draw all

reasonable inferences invta of the non-movant. Sée re Elevator Antitrust Litig.502 F.3d

47, 50 (2d Cir. 2007). Legal conclusions, howeseg,not entitled to any presumption of truth,
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and a court assessing the sufficiency @bmplaint disregards them. Igh@b6 U.S. at 678.
Instead, the court must examine only the widbgded factual allegations, if any, “and then
determine whether they plausibly give risean entitlement to relief.”_Id.

“[O]n a motion to dismiss, a court magnsider ‘documents attached to the
complaint as an exhibit or incorporated in itrleference, . . . matters of which judicial notice
may be taken, or . .. documents either inmitis’ possession or of which plaintiffs had
knowledge and relied on in bringing suit, ’tldugh “mere notice or possession is not enough”

absent plaintiff's reliance on such dmgents._Chambers v. Time Warner, Jri&82 F.3d 147,

153 (2d Cir. 2002) (quoting Bsa v. Am. Film Techs., Inc987 F.2d 142, 150 (2d Cir. 1993)
(omissions in Chambers A court may also consider “[afffirmative defense . . . raised by a
pre-answer motion to dismiss under Rule 1@}Q)without resorto summary judgment

procedure, if the defense appean the face of the complaint.”_Pani v. Empire Blue Cross Blue

Shield 152 F.3d 67, 74 (2d Cir. 1998).

[I. Due Process Claims

Plaintiffs assert two clais under 42 U.S.C. § 1983, each alleging the denial of
procedural due process. Plifiistallege first that NYCHA dejwed them, without due process,
of rent increases to which they were entifland second that NYCHA ded plaintiffs rent
payments owed to them after correcting HQS violations, again without affording plaintiffs due
process. (Compl. 1 89-106.) Under Sectior3l9@]very person whajnder color of [state
law], subjects, or causes to be subjected, anyperson . . . to the deprivation of any rights,
privileges, or immunities secured by the Constituand laws, shall be liable to the party
injured.” 42 U.S.C. § 1983. Thus, it is a prensge for a Section 1983 claim that the plaintiff

has a federal right. Sé&onzaga Univ. v. Dgé36 U.S. 273, 283 (2002).
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Here, plaintiffs invoke their Fourteenfmendment right to procedural due
process. U.S. Const. amend. XIV, 8 1 (“No Stdtall . . . deprive any person of life, liberty, or
property, without due process of law.”). In asgrg plaintiffs’ due process claims, the court
asks first whether plaintiffs were deprived giraperty or liberty intergt protected by the Due
Process Clause, and then, if so, whether plaintiffs were accorded due process in connection with

the deprivation of liberty or property. SKeaebel v. N.Y.C. Dep't of Hous. Pres. & De959

F.2d 395, 404 (2d Cir. 1992). As discussedWwelbis perhaps a close question whether
plaintiffs have adequately astal a property right that is pable of protection under the Due
Process Clause. The Court need not redbigdssue, however, because, even assuming
plaintiffs assert a protectedqgpmerty right, post-deprivation preedings in state court afford
plaintiffs all the process that tkie under the Fourteenth Amendment.

a. Do Plaintiffs Allege A ProtectkLiberty Or Property Interest?

“The requirements of proderal due process apply grtb the deprivation of
interests encompassed by the Fourteenth Amertthr@ntection of liberty and property.” Bd.

of Regents of State Colleges v. Roti8 U.S. 564, 569 (1972). Ritifs do not contend that

they have been deprived of adity interest, so the Court wadlddress only whether plaintiffs
assert a property right within the ambit of the Due Process Clause.

As a threshold matter, “[p]ropertyterests . . . are not created by the
Constitution,” but “are created and their dimensions are defined by existing rules or
understandings that stem from an independauntce such as state law—rules or understandings
that secure certain benefitsdathat support claims of entitieent to those benefits. ldt 577.

“To have a property interest inb@nefit, a person clearly must hawere than an abstract need

or desire for it. He must have more than a teikl expectation of it. He must, instead, have a
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legitimate claim of entitlement to it.”_IdSuch entitlements have been found in a variety of
contexts, including “state-conferred benefits andises” such as welfarbenefits, disability
benefits, public educain, utility services, government employmeand “other entitlements that

defy easy categorization.” Towai Castle Rock, Colo. v. Gonzalést5 U.S. 748, 790 (2005)

(Stevens, J., dissentinfgollecting cases).

Plaintiffs contend that “[tjhe HABontract, HUD Regulations, and NYCHA'’s
administrative plan create a regime under which NYCHA masgtrent to owners (Pl. Br. 11.)
It is apparent, however, thalaintiffs would have no entitfeent to rents but for the HAP
contracts they have entered into with NYCHApaslandlord is entitled to rents without a HAP
contract, and there is ma@ht to enter into such a contracthe statutory provisions at issue
confer no rights upon the generabpa, nor upon landlords in pactlar. The statute merely
permits the Secretary to “provide assistatacpublic housing agencies for tenant-based
assistance,” and mandates many aspects otlieyprogram must operate where it is
implemented. 42 U.S.C. 8§ 1437f(0)(1)(A). Thensas true of the implementing regulations,
which, even assuming they could confer propaghts protected by the Due Process Clause,
state that “[n]othing in this rule is intendeddive any owner any righo participate in the
program.” 24 C.F.R. 8§ 982.306(e\ landlord may have certanights derived from its HAP
contract, the terms of which are defined in parth®/controlling statute and regulations, but that
is not to say that these righdsrive from federal law, as opged to ordinary principles of

contract. _Accor&han v. Bland 630 F.3d 519, 529 (7th Cir. 2010), cert. deni8P S. Ct. 754

(2011) (“[Landlord] has not pointed any provision of the contract, federal law, or state law that
would entitle him to continueplarticipation in theSection 8 program beyond performance of his

existing contracts.”); Roth v. City of Syracu®é F. Supp. 2d 171, 178 (N.D.N.Y. 2000), aff'd
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4 Fed. App’x 86 (2d Cir. 2001) (Ldiord “plaintiffs have failed t@stablish that they have a
cognizable property right orterest in continued participation in the Section 8 housing
program.”). Thus, plaintiffs’ mperty rights, if any, derive fro the HAP contracts they have
entered into with NYCHA.

The Second Circuit considered “theatimstances under which a governmental
contract may be said to crea@roperty interest protected psocedural due process”in S & D

Maintenance Co. v. Goldi844 F.2d 962, 963-64 (2d Cir. 1988), concluding that a contract to

maintain New York City’s on-street parking taes for a two-year period did not “create a
constitutionally protected property interest.” The court noted‘thatdoctrinal implications of
constitutionalizing all public adract rights would raise subst&l concerns,” and therefore
drew a distinction between cases where doegss is invoked to protect “an ordinary
contractual right” and those wleetprocedural protection is soughtconnection with a state’s
revocation of atatus, an estate within thgublic sphere characterizég a quality of either
extreme dependence in the case of welfare denefipermanence indltase of tenure, or
sometimes both, as frequently occurs indase of social security benefits.” &t.966. S & D
also relied on the specific coattual language at issue, notingttthe contract’s terms left the

government significant discreti in making payments. ldt 969

! This is not a case where a landlord’s participation in a housing program is mandatdtgaeBé) 959 F.2d at

399. Although New York City landlords participating in the Section 8 program may be required, when renewing
rent-stabilized leases, to renew such leases on e teems and conditions as the expired lease, including
acceptance of Section 8 subsidy payments, this obligation arises by operation of state ResaBee&. Diagonal
Realty, LLG 8 N.Y.3d 755 (2007).

2 Subsequent cases have adhered to the line drawn in $1& Brdinary commercial contracts with the government
do not create property rights protectgdthe Due Process Clause. $®tz v. Incorporated Village of Valley
Stream 22 F.3d 26, 31 (2d Cir. 1994); Walentas v. Lipi@&2 F.2d 414, 418 (2d Cir. 1988) (“[I]t is relatively clear
that a contract dispute, in and of itself, is not sufficient to give rise to a cause of action under section 1983.”).
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Here, the HAP contracts defy easy categtion as either ordinary commercial
contracts or entitlements subjéc protection under the Duedeess Clause. Although the HAP
contracts do not embody a statueher permanence or extreependence, they are not one-
off commercial interactions, buttegral aspects of aderal scheme to provide better housing to
low-income tenants. It is also difficult &assess the degree o$dhietion vested in NYCHA
under the HAP contracts, which require that NWACmake rent payments to landlords while
leaving the agency some discretion in deterng®QS violations and satg reasonable rents.
For the reasons discussed below, howeverCihurt need not detaine whether the HAP
contracts confer more than “ardorary contractual right,” S & P844 F.2d at 966, nor the
precise amount of discretionsted in NYCHA. Even assumirige HAP contracts create rights
protected by the Due Process Clause, pfésrdre only entitled to the post-deprivation
proceedings available in state court.

b. How Much Process Is Due?

Even assuming that plaintiffs have@m@perty interest protected by the Due
Process Clause, it does not necessarily followplaamtiffs are entitled to any process beyond a
post-deprivation action in state court. The nieech pre-deprivation heiag (and for procedural
due process in general) is assessed in Gftite three factors enunciated in Mathews v.
Eldridge 424 U.S. 319, 335 (1976): (1) the private interest, (2) the risk of an erroneous
deprivation (and the value of additional safegs® and (3) the government’s interest. The
court in_ S & Dsuggested in dicta that “even if all pubtientract rights warranted the procedural
protections of due process, thavould be a substantial argumémdt in most circumstances

post-deprivation state court remesliwould provide all the proce$st is due.” 844 F.2d at 966.



This proposition is supported by the Mathdastors as well as levant Supreme Court and
Second Circuit case law, artds therefore adopted ondHacts of this case.

In Lujan v. G & G Fire Sprinklers, Inc532 U.S. 189 (2001), the Supreme Court

held that a breach-of-contract suit in stztert provided sufficient process for a government
contractor alleging that stateaagies had improperly withheld payments to which the contractor
was entitled under a government publiorks contract. Reviewing cases in which the Court had
held that a pre-deprivation or prompt post-degion hearing was required, the Court concluded
that in each case where such procedures reerered, “the claimant was denied a right by

virtue of which he was preseynttntitled either to exercisgvnership dominion over real or
personal property, or to pulsia gainful occupation.” Ict 196. The Court reasoned that the
plaintiff’'s contractual right to payment, evaasuming it constituted a property interest protected
by the Due Process Clause, was “an interesteititie interests discussed above, that can be
fully protected by an ordinary breach-of-contract suit.” INbtably, the Court came to this
conclusion while recognizing that “[lJawsuitseamot known for expeditiously resolving claims,
and the standard practice in &ch-of-contract suits is to awaddmages, if appropriate, only at
the conclusion of the case.” lat 197.

Similarly, the Second Circuit held @ampo v. N.Y.C. Emp.’s Ret. Sy843 F.2d

96 (2d Cir. 1988), that where a plaintiff challeaglee failure of a statagency to pay amounts
allegedly owed under a contractual obligation, dweg@ss may be satisfied by the availability of
a post-deprivation proceeding in gtaburt. The plaintiff in Campalleged that the City
erroneously failed to pay her survivor’s betgefinder her deceased husband’s pension plan,
such plans being considered contractuatiaahips under the New York Constitution. &d.

103 n.7. The Second Circuit affirmed the datdourt’s holding that, even assuming the
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plaintiff had a property interest her husband’s pension thatsyarotected by due process, the
availability of a post-deprivain proceeding under Article 78 Bew York’s Civil Practice Law
and Rules (“CPLR”) to challemgthe administrative decision, &sll as the possibility of a
common-law contract action for damages, fully satisfied due procesat 1d0 (“Because a
judicial hearing in a stateoart was available to [the pit#iff] on timely demand, due process
requirements for a post-deprivation hearing are”nethis was true notwithstanding that such
an action may have been barredly four-month statute of limiians applicable to Article 78
proceedings. Idat 102 n.6.

The questions that may be raised in an Article 78 proceeding are limited but
include review of “whether #hbody or officer failed to pesfm a duty enjoined upon it by law,”
“whether the body or officer proceed, is proceeding or is aboutgmceed without or in excess
of jurisdiction,” “whether a determination wagade in violation of lawful procedure, was
affected by an error of law or was arbitrandacapricious or an abe®f discretion, including
abuse of discretion as to the measure or mogemdlty or discipline imposed,” and “whether a
determination made as a result of a hearird, laand at which evidence was taken, pursuant to
direction by law is, on the en¢i record, supported by subdiahevidence.” CPLR § 7803.
These options encompass plaintiffs’ claimseh&vhich primarily allege NYCHA's failure to
process and approve (or oth&g®respond to) plaintiffs’ requests for rent increases or
resumption of payments following suspension dua QS violation—each an alleged failure to
act in accordance with a “duty enjoined upon it by law.” Id.

Plaintiffs argue that the cases “whéhne plaintiffs tried to employ Article 78
proceedings were each denied because theyneefded within 120 days of suspension of

payment by NYCHA.” (Pl. Br. 17.) But “the fatttat limitations may or may not have run in
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connection with [plaintiffs’] exercise of [t rights in a state court does not mean that
[plaintiffs have] not been afforded apmopriate due process opportunity.” Cam@é3 F.2d at
103 n.7. Plaintiffs also posit that “the cost of bringing an Article 78 action is likely more than
the cost of a rent increase or amount of test” and that “allowing NYCHA to proceed on an
ad hoc basis, adjudicating against individual Pldistfor each unit, can result in inconsistent
rulings and treatment of a group by a governnhenaly,” urging that a class action under Rule
23, Fed. R. Civ. P., is therefore needed. (PI1Br) While the procedural vehicle of class
certification under Rule 23 may providéractive efficiencies, theremise of any class action in
federal court is that the class representatives siaed a claim for relief. Here, plaintiffs have
not.

Plaintiffs’ remedies in state court may @t limited to an Article 78 proceeding.
Plaintiffs may also have a breachemntract claim that may be ast&#l in state court. The New
York Court of Appeals has “recognized thditete are circumstances in which the same
governmental action may constitute a violationarftcact and also be of a character that would

support a claim for article 78 relief.”__Abiefeonstr. Inc. v. N.Y.C. School Constr. AutBl

N.Y.2d 1, 7 (1997) (citation omitted)[W]here the language of ¢hcomplaint asserts violations
of a plaintiff's rights under a contract and the primary thofishe allegations is in contract, a
plenary action sounding in contrastthe appropriate remedy.” ldt 8. The Court expresses no
opinion as the merits of such a contract claon as to whether plaintiffs’ claims are more
appropriately addressed by an Article 78 proceedirggenary action for breach of contract. It
is sufficient to state that at least one aveaneArticle 78 proceeding, evailable and that the

constitutional requirement &ue Process is satisfied.
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In sum, each Mathewsctor councils in favor afiolding that a post-deprivation
state-court action is sufficient satisfy due process here. Thevpte interests at stake are not
insignificant, but they are purely monetary. Sati# landlords such as plaintiffs are free, with
limited exceptions, to rent twon-Section 8 tenants when th8ection 8 leases expire, and
whatever interests plaintiffs have in theirsédag HAP contracts can be fully protected by
ordinary breach-of-contract suibs Article 78 proceedings. Thmblic interest, in contrast, is
quite substantial, given that NYHA oversees thousands of Seati8 leases in New York City
and could therefore only provigee-deprivation hearings abmsiderable time and expense.
Finally, the risk of erroneous deprivation fr@n Article 78 proceeding or plenary action for
breach of contract is minimal. Accordingly, the availability of these post-deprivation
proceedings satisfies due procéss.

[1l. Private Right Of Action

Plaintiffs also allege a claim under W2S.C. § 1437f and 24 C.F.R. Part 982
(Compl. 11 107-111), arguing that]tjough there is no explicit languagethe statute granting a
private right of action, a privategtit of action can be implied from the statute.” (PI. Br. 19.)
“[T]he fact that a federal statute has be@iated and some person harmed does not

automatically give rise to a private cause diaarcin favor of that person.”_Cannon v. Univ. of

Chicagg 441 U.S. 677, 688 (1979). “The question eeta statute creaa cause of action,
either expressly or by implicatiors, basically a matter of statuy construction.”_Transamerica

Mortg. Advisors, Inc. (TAMA) v. Lewis444 U.S. 11, 15 (1979). “The judicial tasko

3 AccordKhan 630 F.3d at 532 (“A postdeprivation process is appropriate in this case because ndidreing
deprived of his ability to rent housing to other tenants, only his ability to rent under the [Section 8] program. He can
still pursue his occupation as a landlord; his need to remthedgeprivation is not pacularly time sensitive.”).
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interpret the statute Congress has passed to detewhether it displays an intent to create not

just a private right but also aipate remedy.”_Alexander v. Sandoy&B2 U.S. 275, 286 (2001).

The Supreme Court has looked to foactbrs in evaluating whether there is
congressional intent iwreate a private right @fction under a statute:
“First, is the plaintiff one of th class for whose especial benefit

the statute was enacted . .Second, is there any indication of
legislative intent, explicit or implicit, either to create such a

remedy or to deny one? . . . . ifh) is it consistent with the
underlying purposes of the legislative scheme to imply such a
remedy for the plaintiff? . . . . finally, is the cause of action

one traditionally relegated to state law, in an area basically the

concern of the States, so thawiuld be inappropriate to infer a

cause of action based solely on federal law?”
Cort v. Ash 422 U.S. 66, 78 (1975) (intaal citations and quotation marks omitted). This four-
factor test “reflects aoncern, grounded in separation of pasyéinat Congress rather than the

courts controls the availability of remedies ¥olations of statute$ Wilder v. Va. Hosp.

Ass’n, 496 U.S. 498, 508 n.9 (1990).
As other courts have colacled in addressing wheth8ection 8 allows suits by
tenants, the relevant “provision$the Housing Act lack any individualized focus; they speak

instead to the public housing agency.” Bose v. City of New YWd CV-07-2431, 2008 WL

564761, at *6 (E.D.N.Y. Feb. 27, 2008) (adoptingp®¢ and Recommendation). Neither the
text of the statute nor that tife regulations contains rightseating language, and hence neither
implies a private right of action that may be asskby landlords againatPHA. Application of
the Cortfactors confirms this.

Regarding the first factor, plaintiffs camd that they are benefited by the statute
because “[t]he statute and the regulations crea®perty right for Plaintiffs to receive rents

from their existing contracts.” (PIl. Br. 20.) Asted, however, plaintiffpoint to no additional
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rights conferred by the statuteregulations that are not alreapsovided by the HAP contracts.
Even if the statute itself can be taken to diyeconfer some benefiten participating landlords,
there can be no question that gatute was not enacted for thepesial benefit” of landlords.
Section 1437f states that it allows for assisgapayments, not to aid landlords, but “[flor the
purpose of aiding low-income families in olvti;g a decent place to 8vand of promoting
economically mixed housing.” 42 U.S.C. 8§ 143Yf(Moreover, the iplementing regulations
state that “[n]othing in this rule is intendeddive any owner any righo participate in the
program.” 24 C.F.R. § 982.306(c)(1)-(7).

Regarding the second factor, plaintiffs pdm24 C.F.R. § 982.1, which states the
“purpose” of the Section 8 program. (PI. Br. 2Byit the purpose expressed in the regulation—
“so eligible families can afford decent, safed sanitary housing"—only undermines plaintiffs
claim because it focuses on tenants, not landla2dsC.F.R. § 982.1(a)(1). Plaintiffs also note
that tenants, unlike landlords, are specificablyred from bringing suit by 24 C.F.R. § 982.456.
As an initial matter, Section 982.456 is primarily concerned with tenants’ rights (or lack thereof)
as third-party beneficiaries under HAP contsaabaking clear that tenants may only pursue
whatever rights they have undbeir leases with landlord24 C.F.R. § 982.456(c) (“The HAP
contract shall not be construedaisating any right of the familgr other third party (other than
HUD) to enforce any provision of the HAP caattt, or to assert any claim against HUD, the
PHA or the owner under the HAP contract.”). Even if Section 982.456 does deny tenants a
private right of action under the statute, it sloet follow by negative implication that landlords
do have a private right of actiohe more reasonable inferencehat the prospect of a private

right of action on behalf dandlords was so far afield as to not warrant mention.
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Plaintiffs make similar arguments amrning the statutejgsurpose, contending
that a private right of action would not be “inststent” with the legislative scheme and that,
since Congress provided a grieca procedure for tenants gt for landlords and denied
tenants a private right of action, “it is reasbleato conclude thdtad Congress desired to
preclude landlords from a private right otian, Congress would hawpecifically included a
regulatory scheme in the statit€Pl. Br. 21-22.) The oppositeading is the more natural one.
The statute is more solicitous of tenants’ rightg] yet it still deniethem a private right of
action; hence, landlorasnnot fare any better.

Finally, plaintiffs’ contention that they fing an action for repeated and pervasive
violations of their federal right&s conferred by statute” is doubtfPl. Br. 22.) Plaintiffs do
not plausibly allege more than breachethefr HAP contracts—the only source from which
they derive any rights under the Section 8gpam. Such breach-of-contract claims are
“traditionally relegated to state law, in an abeaically the concern of the States, so that it
would be inappropriate to infer a causeaofion based solely on federal law.” Cd@d22 U.S. at
78. Although interpretation of plaintiffs’ HABontracts, in an Aicle 78 proceeding or
otherwise, may require reference to federal law,fegsalone is not sufficient to create a private
right of action.

V. The Court Declines To Exercise Supplemental Jurisdiction

Section 1367 of Title 28 of the United States Code governs the exercise of
supplemental jurisdiction arglates in relevant part:

[Illn any civil action of which thedistrict courts have original

jurisdiction, the districtourts shall haveupplemental jurisdiction

over all other claims that are selated to claims in the action
within such original jurisdiction that they form part of the same
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case or controversy under Article Il of the United States
Constitution.

28 U.S.C. 8§ 1367(a). Subsection (c)(3) furthatest that a district court “may decline to
exercise supplemental jurisdiction over a claim ursddsection (a) if . .the district court has
dismissed all claims over which it has origipaisdiction.” 28 U.SC. 8 1367(c)(3). The

Second Circuit has made clear that the Codigsretion “is not boundless.” Valencia ex rel.

Franco v. Lee316 F.3d 299, 305 (2d Cir. 2003). “In deagliwhether to exercise jurisdiction

over supplemental state-law claims, distrimtids should balance the values of judicial

economy, convenience, fairness, and comity—the ‘Cédutiors.” Klein & Co. Futures, Inc. v.

Bd. of Trade of City of N.Y,.464 F.3d 255, 262 (2d Cir. 2006) (citing Carnegie-Mellon Univ. v.

Cohill, 484 U.S. 343, 350 (1988)). “[I]n the uswgake in which all federal-law claims are
eliminated before trial, the balance of fasttw be considered under the pendent jurisdiction
doctrine—judicial economy, convenience, fairness comity—will point toward declining to
exercise jurisdiction over the remang state-law claims.”_Cohijl484 U.S. at 350 n.7.

Because plaintiffs’ federal claims are herein dismissed and none of the Cohill
factors supports exercisinggplemental jurisdiction over themaining state-law claim for
breach of contract, that clais dismissed without prejudice.

V. Motion To Intervene

Because plaintiffs’ federal claims aresihissed for failure to state a claim upon
which relief can be granted, and because the @euatines to exercise supplemental jurisdiction
over plaintiffs’ alternative claim for breach ofrdgeact, the motion to intervene is denied as

moot.
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CONCLUSION
For the foregoing reasons, NYCHA’s motion to dismiss the amended complaint
(Docket No. 13) is GRANTED. The breach-of-contract claim is dismissed without prejudice
because the Court declines to exercise supplemental jurisdiction. The motion to intervene
(Docket No. 19) is DENIED as moot. The Clerk is directed to enter judgment for defendant.

SO ORDERED.
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P. Kevin Castel
United States District Judge

Dated: New York, New York
November 29, 2012
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