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ADELPHIA RECOVERYTRUST,

Plaitniff,
- against - : 11 Civ. 6847 (PAC)

FLP GROUP, INC., ET AL,, : OPINION & ORDER

Defendants.

HONORABLE PAUL A. CROTTY, Unité States District Judge:

This action involves a fraudulent transtaim, brought bylaintiff Adelphia
Recovery Trust (Plaintiffagainst Defendants FPL Group, Inc. and West Boca Security,
Inc. (collectively,‘Defendants), that fahe last seven years has been litigated in
Bankruptcy Court, under the above captiommediately after the Supreme Courfs

decision in_Stern v. Marshab64 U.S. ---, 131 S.Ct. 2595 (2011) (Skenoncerning

whether a Bankruptcy Court may constitutionally adjudicate a‘corée’ state law claim to
final judgment, Defendants moved, pursuar28dJ.S.C.§157(d), to withdraw the
reference to Bankruptcy CourRlaintiff opposes the motion.

For the reasons that follow, Defendantstion to withdraw reference to the
Bankruptcy Court is DENIED.

BACKGROUND*

In January 1999, Adelphia, a cablampany, repurchased approximately 1.1
million shares of its stock from Defendant FLP Group, Inc. for approximately $149

million. On June 25, 2002, Adelphia and itSliated debtors filed for Chapter 11

! The following facts and procedural history taken from the parties’ papers and do not appear
to be in dispute.
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bankruptcy. On June 24, 2004, Adelphia filkd instant action @jnst Defendants for
constructive fraudulent conveyance, in violation of Sections 544(b) and 550 of the
Bankruptcy Code. Plaintifflieged that in the January 1988@nsaction, Adelphia did not
receive the reasonably equieat value to the $149 mith it paid to FPL Group.

On January 3, 2007, the Bankruptcy Garanfirmed Adelphids plan of
reorganization and, as a result, transferrel ¢if the current action to Plaintiff, and
vested the Bankruptcy Court with exclusjuésdiction over this action. In December
2007, Plaintiff moved to withdraw the referento Bankruptcy Court in this and another
Adelphia action, in order to consolidate lglfation proceedings before one district
court. Defendants opposed the motion. Distdourt Judge McKenndenied Plaintiffs
motion to withdraw the referenae this particular action. Sexdo. 07 Civ. 11152.

This matter proceeded in BankruptcguCt and trial on Plaintiffs fraudulent
transfer claims was scheduled for Segienl6, 2011. In January 2011, Defendants new
counsel move to amend Defendants answeraasdrt an additional affirmative defense.
On July 13, 2011, the Bankruptcy Court denied Defendants motion. On August 17, 2011,
Defendants notified the Bankruptcy Court thaythvished to file a motion to withdraw
the reference to Bankruptcy Court in light of Sten September 7, 2011, the
Bankruptcy Court authorized Defendantsiake their motion. In doing so, the
Bankruptcy Court expressed no view on viiegtit has constitutional authority to
adjudicate a fraudulent transfaetion to a final judgment.

LEGAL STANDARD

District courts have original jurisdion over bankruptcy cases and all civil

proceedings‘arising under or'related td' cases under title 11. 28 U.S.C.§1334. Under 28



U.S.C.8157(a), a district court may re&etions within its bankruptcy jurisdiction to
bankruptcy judges of the district. The Swarn District of New York has a standing
order that provides for automatic reference. Semding Order M-61 Referring to
Bankruptcy Judges for the Southern DistatiNew York Any and All Proceedings
Under Title 11, dated July 10984 (Ward, Acting C.J.).

Under 28 U.S.C.8157(b)(1), banktap judges may hear and enter final
judgments in“all core proceedings arising uniitée 11, or arising in a case under title 117
subject to deferential review by a district court. Where a bankruptcy court acts in a non-
core proceeding, a final order may be issudg mnone of two ways: by the district court
after denovoreview of the bankruptcy courts proposed factual findings and legal
conclusions,8157(c)(1); or by the bankruptoyrt with the consent of the parties,§

157(c)(2)’ Cent. Vermont Pub. Serv. Corp. v. HerBdil F.3d 186, 190 (2d Cir. 2003).

Congress provided a non-exaltssenumeration of“core matters'under 28 U.S.C.8
157(b)(2); a fraudulent transfer claim was desited a‘“core proceeding under 28 U.S.C.8§
157(b)(2)(H).

In Stern v. Marshallthe Supreme Court held tHadbngresss delineation of core

matters in section 1572(b)(@yerstepped constitutional balaries in at least one
respect, and thus establistbadt identifying a claim as ‘cor€ or ‘non-core under the
bankruptcy law does not necessarily deiee whether a bankruptcy court is

constitutionally empowered to finally adjedite the matter” Dev. Specialists, Inc. v.

Akin Gump Strauss Hauer & Feld LI.Ro 11 Civ. 5994(CM), 2011 WL 5244463, at *4

(S.D.N.Y. Nov. 2, 2011). In Sterthe Supreme Court heldat Congress improperly

vested judicial power in mon-Article Il tribunal when it abwed bankruptcy courts‘o



enter a final judgment on a stédéev counterclaini for tortioushterference with contract,
pursuant to8157(b)(2)(C), that was brought leygktate and‘hot resolved in the process
of ruling on a creditors proof of claimI31 S.Ct. at 2620. The Court held that the
bankruptcy court did not have the constituticeathority to issue final judgment on the
counterclaim because the debtor had‘failededmonstrate that her counterclaim falls
within one of thelimited circumstanceswered by the public rights exception; despite
the fact that such a claimabaracterized by the Bankruptcy Code as a‘corée claimatlid.

2604, 2618 (quoting N. Pipeline Congbo. v. Marathon Pipe Line Gal58 U.S. 50, 61

n. 12 (1982)). The Supreme Court noted tlsatié@cision was a“narrow one, and involved
‘one isolated respect ohe Bankruptcy Act, and did not‘meaningfully change] ] the
division of labor' between bankruptcyuarts and district courts. Stei81 S.Ct. at 2620.
Recognizing that the Court in Stestated its holding was*narrow; courts have
limited Steris holding to only those“core’ claimsahinvolve the“unique set of facts found
in Stern‘including that (1) the counterclaim walihot be resolved by adjudication of the
creditors proof of claim; (2) the coustclaim was hot completely dependent upon
adjudication of a claim created by federal land (3) the creditor ‘did not truly consent

to resolution in bankruptcy cadtirin re Extended Stay, IndNo. 11 Civ. 5394(SAS),

2011 WL 5532258, at *5 (S.D.M. Nov. 10, 2011); Dev. Specialists, Inc. v. Akin Gymp

2011 WL 5244463, at *9-10, 12-13; In alander O'Reilly Galleried53 B.R. 106, 115-

116 (Bkrtcy. S.D.N.Y. 2011) (‘Steris replete with languagemphasizing that the ruling
should be limited to the unique circumstancéthat case, and the ruling does not

remove from the bankruptcy court its juridgiben over matters directly related to the



estate that can be finally decided in corimgcwith restructuring debtor and creditor
relations?).

Under 28 U.S.C.8157(d) a“district court may withdraw . . . any case or proceeding
referred [to a bankruptcy court] on its owntioa or on a timely motion of any party, for
cause shown’ Before Stemdistrict court, in evaldimg whether‘cause’is shown,
considered the*Oriofactors’‘whether the claim @roceeding is core or non-core,
whether it is legal or equitable, and comsations of efficiency, prevention of forum

shopping, and uniformity in the administrationbainkruptcy law’”_Irre Orion Pictures

Corp, 4 F.3d 1095, 1101 (2d Cir.1993). After Stearcourfs consideration of a motion

to withdraw reference tbankruptcy court shodiid addition to the Orion factessclude
consideration of: whether the claimssgue involve a public or private right; whether

the claims will be resolved in ruling on a creditors proof of claim, if any; and whether the
parties consent to final adjudicani by a non-Article 11l tribunal. _Sela re Extended

Stay, Inc, 2011 WL 5532258, at *8; Dev. 8gialists, Inc. v. Akin Gum®011 WL

5244463, at *7.
ANALYSIS
Defendants argue that cause exists for permissive withdeealise: (1) Stern
established that the Bankruptcy Court does not have constitutional power to adjudicate a
fraudulent transfer claim to final judgme() the Bankruptcy Court lacks subject matter
jurisdiction to adjudicate these claims todi judgment or tossue proposed findings of
fact and conclusions of law; and (3) the Oraators, and specificlgl considerations of

judicial inefficiency, unnecessary stoand delay favor withdrawal.



|.  Bankruptcy Court’s Ability To Enter A Final Judgment In This Action

To determine whether a bankruptcy coun eajudicate a“coré claim to final
judgment, a court, under the logic employed in Stelnould consider: whether the claims
involve a public or private right; whether the claims will be resolved in ruling on a
creditor's proof of claim; and whether tharties consent to final adjudication by a non-
Article 111 tribunal.

A. A Fraudulent Transfer Claim Involves A Private Right

In Granfinanciera S.A. v. Nordberg92 U.S. 33, 55-56 (1989) the Supreme

Court held that“a bankruptcy trustedsht to recover a fraudulent conveyance under 11
U.S.C.8548(a)(2) seems to us more acclyratearacterized as a private right than a
public right as we have usdabse terms in our Article Idecisions” The Court reasoned
that fraudulent conveyance suits were‘gemsentially suits at common law that more
nearly resemble state law contract clabnsught by a bankrupt corporation to augment
the bankruptcy estate than they do credits hagriaally ordered claims to a pro rata share

of the bankruptcy res’ IdGranfinancierahowever,‘was explicit in limiting its holding

to the Seventh Amendment issue presestaahcreditors insistence that it had a right to a
jury triat-left open the issues decided by Stéffe do not decide today whether . . . the
Seventh Amendment or Article Il allows jutsials in [fraudulent conveyance, private
right] actions to be held before non-Artidlebankruptcy judges subgt to the oversight

provided by the district courts . . . Dev. Specialists, Inc. v. Akin Gump011 WL

5244463, at *9 (quoting Granfinancied92 U.S. at 64).

In Stern the Court relied on and recounttb@ Courts prior holding in

Granfinancierdhat a bankruptcy trustees rigiotrecover a fraudulent conveyance is




‘more accurately ciracterized as a private righan a public right Idat 2614 (quoting

Granfinanciera492 U.S. at 55-56). The Court gdthat the tordus interference

‘tounterclaimlke the fraudulent conveyanceagh at issue in Granfinanciedaes not fall
within any of the varied formulations of the pighiights exception in this Courts cases’
Id. at 2614 The Court went on to state fGangress could not constitutionally assign
resolution of the fraudulent conveyance @ctio a non-Article Ill court . . . ” lcat 2614

& n.7 (citing Granfinanciera492 U.S. at 56 & n.11).

These Supreme Court precedents dematssthat a fraudulent transfer claim

involves a private right. Sd@ev. Specialists, Inc. v. Akin Gump011 WL 5244463, at

*9 (Sternheld that“a fraudulent conveyance aatimplicating private rights must be

finally determined in an Article 11l foruni)Dev. Specialists, Ina. Orrick, Herrington &

Sutcliffe, LLP, No. 11 civ. 6337(CM), 2011 WL 6780600, at *3 (S.D.N.Y. Dec. 23,

2011) (same); In re Heller Ehrman LIIRo. C 1104848 CRB, 2011 WL 6179149, at *5

(N.D.Cal. Dec. 13, 2011) (By likening theatin in question explicitly to the fraudulent

conveyance claims in Granfinancietlais Court believes that Stectearly implied that

the bankruptcy court lacks constitutiomaithority to enter final judgment on the
fraudulent conveyance claims presented here?)

B. The Fraudulent Transfer Claims Will Not Necessarily Be Decided In Ruling
On A Proof of Claim

In In re Extended Stay, Ina.court denied a post-Stamotion for mandatory or

permissive withdrawal in pablecause many of the frauduiéransfer claims at issue
were“asserted against creditors who filed psawfclaim in the Debtors bankruptcy and
thus‘would likely be resolved in the procesfsruling on [their] proof([s] of claims? 2011

WL 5532258, at *6 & n. 70 (quoting Sterti31 S.Ct. at 2620). The fact that one



defendant filed a proof of claim, however, da®t necessarily mean that all fraudulent

transfer claims will be resolved inling on the one proof of claim. _S&ev. Specialists,

Inc. v. Akin Gump 2011 WL 5244463, at *9 (grantimgotion to withdraw reference

despite fact that one of ten defendants fdqaoof of claim becaugealing on that proof
of claim would not resolve all the frdulent transfer claims at issue).

In this case, in January 2004, Defend&fest Boca Security and an indirect
subsidiary of FPL Group fitkproofs of claims against Adelphia. On June 3, 2004,
Defendant West Boca Security and the indisedisidiary of FPL Group sold, transferred
and assigned their interest in these claions third party, and have not since been a
creditor of Adelphia. (SeBef. Br. 2 n.2.) On June 24, 2004, Adelphia filed the instant
action. The parties have nqi@ised the Court as to: wihet the third party proof of
claim has been resolved; if not, in what ¢dbe claim is being litigated; and whether the
fraudulent transfer claims in this actiomwd be resolved in ruling on the third party
proof of claim. In light of the Courfs laalf information about th third party proof of
claim, which originated with Defendantee Court cannot conafie that Plaintiffs
fraudulent transfer claims will'necessairjbe] resolv[ed] by ruling on a [third party]
creditors proof of claim in bankruptcy? Sterb31 S.Ct. at 2611.

C. Defendants Have Not Knowingly Consented

Sternsuggests that a partys consent peavide a sufficiehbasis for final

adjudication by an Article | court. Sé&tern 131 S.Ct. at 2614; Dev. Specialists, Inc. v.

Akin Gump 2011 WL 5244463, at *10-11. Congresmtemplated a partys consent
would provide a sufficient basis to allowBankruptcy Court to issue a final judgment

where it could not otherwise do so. $¥U.S.C.8157(c)(2) (allowing a bankruptcy



court to issue final orders in non-core ggedings with the conseof the parties).

Consent, however, should“only be found wheiis fully knowing? Dev. Specialists, Inc.

v. Akin Gump 2011 WL 5244463, at *12.

Plaintiffs argue that Defendants censed to the Bankruptcy Courts final
adjudication of the instant claims in 2007 dnccessfully opposing Plaintiffs motion to
withdraw reference to the Beruptcy Court. (Pl. Opp. 12.)Defendants sought to
remain in Bankruptcy Court in 2007 because, iate the claim was“core’” There is no
indication that Defendants, aonceding that the claim was*core; expressly consented to
final adjudication by a bankruptcy judge. Whites may have been implied at that time,
‘Sternprovided [defendants] with a legaldiato contest the Bankruptcy Courts

adjudicative power that theyalnot have before! Dev. Specialists, Inc. v. Akin Gump

2011 WL 5244463, at *12.

Accordingly, the Court will not read Defendants pre-Stenduct as an implied
consent to final adjudication by the Bankrup@gyurt because any such consent was not
knowingly made._Segl. (holding that defendants“should not be found to have
[impliedly] consented to final adjudicatiom the Bankruptcy Court based on their pre-

Sternconduct); segenerallyStern 131 S.Ct. at 2607-08, 2614n({diing that defendants

consent to the bankruptcy courts final adpation of its proof of claim did not mean
defendant consented to the bankruptcy cduréd adjudication of plaintiffs state law
counterclaim). Post-SterDefendants have explicitly indicated that they do not consent

to final adjudication by the Bankruptcy Court. ($ef. Reply. Br. 6.)

2 Plaintiff also argue that Defendants stated they “actually wanted to litigate it here [i.e. in
Bankruptcy Court].” (Pl. Opp. 12.) Thisasément was made by Defendants’ new counsel in
arguing for withdrawal in light of Stern(Zimmer Decl. Ex. F 6:16.) The Court assumes that
defense counsel’s statement is true, but doefintbthat it sheds light on whether Defendants
knowingly consented in 2007 to a final adjudication by a Bankruptcy Court.



D. Bankruptcy Court’s Inability To Rend@ Final Judgment In This Matter

The fraudulent transfer claims involveavate right; the gddication of this
claim will not necessarily be decided in ruling on a third party proof of claim; and
Defendants have not consented to final adjaiion by the Bankruptcy @at. In light of
those findings, the fraudulent transfer anthere is beyond the Bankruptcy Courts final

adjudicatory power, Seeev. Specialists, Inc. v. OrricR011 WL 6780600, at *3; In re

Heller Ehrman LLP2011 WL 6179149, at *5.

II. A Bankruptcy Court’s Ability To Ent er Proposed Findings Of Fact And
Conclusions Of Law

Having determined that the Bankruptcgutt lacks the constitutional power to
issue a final judgment in this proceedittge Court considers whether the Bankruptcy
Court has*statutory or other authority tdosnit proposed findings of fact and conclusions
of law to [this] [Clourt under the Judici@lode, Fed. R. Bankr.P. 9033 or the Standing

Order of Reference[.] _In re Refco IndNo. 0560006, 2011 WL 5974532, at *2

(Bkrtcy.S.D.N.Y. Nov. 30, 20113,

This Court begins by noting that the Swern District of New YorKs Board of
Judges recently amended its Standing Ord&abdérence to bankrupt judges, giving
them explicit authority to issue propodaatings and conclusions in connection with
core matters that are foutm fall within the_Sterrholding. In accordance with that
Order, the Bankruptcy Court has the authawtyssue proposed of fact and conclusions

of law in this case.

® The holding in Sterulid not involve an analysis of subject matter jurisdiction. Seen 131
S.Ct. at 2607 (“Section 157 allocates the authority to enter final judgment between the
bankruptcy court and the district court . . . . [t]hat allocation does not implicate questions of
subject matter jurisdiction.”); In re Extended Stay, I2011 WL 5532258, at *6 & n.65
(“Sternis not a decision concerning subject matter jurisdiction.”).

10



Under 28 U.S.C.8157(b)(1), bankruptagges‘may hear and determine all cases
under title 11 and all core proceedingsiag under title 11 . . . and may enter
appropriate orders and judgmergsbject to [deferential] resw. . . 7 Under 28 U.S.C.8
157(c)(1), a Bankruptcy Court may headéubmit proposed findings of fact and
conclusions of law to the sirict court; subject to deovoreview, in a non-core
proceeding. These provisions suggest trat{ftess wanted Bankruptcy Judges to finally
adjudicate bankruptcy-related matters whenever Atrticle Il permitted them to do so, and
to issue recommended findings subject tmdeoreview in the District Court whenever

it did not” In re Coudert Bros. LLP011 WL 5593147, at *13.

{Ulnderstandably, the Judicial CodacBankruptcy Rules do not specifically
contemplate bankruptcy courssuing proposed findings odidt and conclusions of law
in core matters where the particupaovision of 28 U.S.C.8157(b)}{#jthis case 28
U.S.C.8157(b)(2)(H), which designaftesudulent transfer claims as‘ciréund to

violate Article Il of the Constitution? In re Refco In@011 WL 5974532, at *9.

Congresss failure to anticipate Steamd provide bankruptcyoarts with the explicit
power to issue findings of fact and conclusiohtaw in core mattes, however, is not

dispositive. _Sed.; In re Heller Ehrman LLP2011 WL 6179149, at *5-6.

‘Since Congress delegated broader authdoitboankruptcy courts in core matters
than non-core matters, 28 U.S.C.§157(h)d)(1), and the degation included the
authority to hear and determine all caaed enter appropriate orders, 28 U.S.C.8§
157(b)(1), there appears to be reason why bankruptcy coudsnnot continue to hear
all pre-trial proceedings and enter as an appate order proposed findings of fact and

conclusions of law in the manner authoribgdSection 157(c)(1)” In re Heller Ehrman

11



LLP, 2011 WL 6179149, at *6; sedsoln re Refco InG.2011 WL 5974532, at *10 (it

would be absurd to conclude that the banlaygburts are depriveaf jurisdiction over
matters designated by Congress as coemwior Article Il reasons, Congress gave
jurisdiction to bankruptcy courts to issue@posed findings of fact and conclusions of
law in non-core matters?)
Allowing a bankruptcy judge tssue findings of factsna conclusions of law in
core matters is described favorably in Stern
[T]he current bankruptcy system . . goires the district court to review
de novoand enter final judgment on any matters that are felated td the
bankruptcy proceedings, and permits thstrict court to withdraw from
the bankruptcy court any referred case, proceeding or part thereof.
[Respondent] has not argued that Hemkruptcy courts are barred from
hearing all counterclaims or proposifigdings of fact and conclusions of
law on these matters, but rather that it must be the district court that finally
decides them. We do not think them@val of counterclaims such as
[Petitioner's] from core bankruptcy jurisdiction meaningfully changes the
division of labor in theurrent statute . . . .
131 U.S. S.Ct. 2620. Removing frauduleansfer actions from bankruptcy court
jurisdiction would meaningfullghange the division of ber between bankruptcy and

district courts. In re Heller Ehrman LI.P011 WL 6179149, at *6; Ire Coudert Bros.

LLP, No. 112785 (CM), 2011 WL 5593147, aB3*(S.D.N.Y. Sept. 23, 2011) (treating
the findings below as mereac@mmendations subject to devoreview here . . .

preserves as far as possible the divisiblabor intended by the 1984 Act’); accdrdre

Extended Stay, Inc2011 WL 5532258, at *5 (In the ent that the bankruptcy court
does not have constitutional authority taegra final judgment on certain claims, it may
submit proposed findings of fact and conclusiohkaw to this Court. Withdrawing the

reference simply due to the uncertainty caused by &ernirastic remedy that would

12



hamper judicial efficiency on the basis afi@row defect in the current statutory
regime ...

Thus,‘the logical conclusiori (and the mosalistic one tools that bankruptcy
courts may issue proposed findings of fatd conclusions of law in such fraudulent

transfer actions. In re Heller Ehrman LIE®11 WL 6179149, at *dn re Refco Inc.

2011 WL 5974532, at *10; In re Coudert Bros. L2®11 WL 5593147, at *13.

lll. Permissive Withdrawal Under The Orion Factors

The final issue is whether to grant Ded@ants motion to withdraw reference to
Bankruptcy Court or to keep the referenod dave the Bankruptcy Court issue proposed
findings of fact and conclusions of law ingltase. The Court therefore returns to the
Orion factors:‘whether the clai or proceeding is core or non-core, whether it is legal or
equitable, and considerations of effiagnprevention of forum shopping, and uniformity

in the administration of bankruptcywa In re Orion Pictures Corp4 F.3d 1095, 1101

(2d Cir.1993). The Court hasnsidered all ofhe Orion factorsrad finds that they

weigh against granting Defendamtgtion to withdraw referare to Bankruptcy Court.
The Bankruptcy Court has a wealthkofowledge and experience with fraudulent

transfer claims, and with this case irtgaular, having overseethe Adelphia bankruptcy

for ten years and this action for seven ye&snsiderations of efficiency thus strongly

weigh in favor of keeping the referral to Bankruptcy Court. Ga@ornia v. Enron

Corp, 05 Civ. 4079 (GBD), 2005 U.S. Dist. LEXIS 9548, at *10 (S.D.N.Y. May 17,
2005) (judicial efficiency as well as the @mim administration of the bankruptcy court
proceedings weigh in favor of not wittadving the reference . . . . [because] [t]he

Bankruptcy Court has presided over the Errankruptcy cases for over three years. . . .

13



[and thus] s more thoroughly familiar with the Debtors claims and issues in the instant

matter. . ..”"); In re Extended Stay, Inc., 2011 WL 5532258, at *9 (finding judicial
economy weighed 1n favor of remand where the bankruptey court had been administering
the case for over two years and noting that even if the bankruptcy court can only issue
proposed findings of facts and conclusions of law this “will narrow the 1ssues to be
resolved by this Court”™). 'While the Court will have to review the Bankruptcy Court’s
findings of fact and conclusions of law de novo, this is not outside “‘the usual process,”
since “[p]arties frequently appeal bankruptcy court decisions to the district court” and
district courts frequently review reports and recommendations from Article [ tribunals,

such as magistrate courts. See In re Extended Stay, Inc., 2011 WL 5532258, at *9.

In addition, maintaining the reference to Bankruptcy Court is in line with the
Supreme Court’s intent to not “meaningfully change[ ] the division of labor in the current
statute,” Stern 131 U.S. S.Ct. 2620, and Congress intent that bankruptcy courts to have
broad authority to hear “core” matters, see 28 U.S.C. § 157(b)(1), (c)(1).

CONCLUSION

For the foregoing reasons, Defendants’ motion to withdraw reference to the
Bankruptey Court is DENIED. The Clerk of the Court is directed to close this motion
(Dkt. No.1) and this case.

The Bankruptcy Court should proceed with the reference, conduct the trial and
issue proposed findings of fact and conclusions of law.

Dated: New York, New York
January 30, 2012

fid 1t

PAUL A. CROTTY
United States District Judge
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