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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

EUGENE C. SHEPHERD, ’
Plaintiff,
-V- No. 11€V-68601iTS-RLE
C.0. JAMES POWERStal.,
Defendants.
_______________________________________________________ X

MEMORANDUM OPINION AND ORDER

Eugene Shepherd (“Shepherd” or “Plaintiff’), who was at all relevant times an
inmate or detainee #te Westchester County Jail, brings this civil rights action against
Correction Officer James Powers (“Powers”), Correction Officer MervireEn(iEnders”), and
Westchester County (“the County”) (collectively, “Defendants”). Shepasgsdrts (1) a claiof
excessive force against Powers pursuant to 42 U.S.C. § 1983;lén of excessive force
against Enders pursuant to 42 U.S.C. § 1983 claim of liability against the County based on

Monell v. Dep't of Social Servs., 436 U.S. 658 (1978),theexercise of excessive force by

Powers and Enders; (4) a claim against Powers for malicious prosecution pursuant3ac42 U
§ 1983 and state law; and) @ claim against the County for denying or interfering with
Plaintiff's religious rights pursuant to 42 U.S.C. §8§ 1983 and 2000cc-1.

Defendants move for summary judgment pursuant torgeRele of Civil
Procedure 56. The Court has considered carefully all of the parties’ submissionsentmon

with the motion.

! The claims listed herein are the sole claims Plaintiff indicates that he “cantmue
pursue.” (Compare Pl.’'s Response to Defs.” Rule 56.1 Statement and Counterstatement
at 16, 1 111, docket entry no. 198th Defs.” Rule 56.1 Statement at 21, { 111cksk
entry no. 181.)All other claims are deemed withdrawn aaréhereby dismissed.
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The Court has jurisdiction of this action pursuant to 28 U.S.C. 88 1331 and 1367.
For the following reasons, Defendants’ motisxenied inits entirety.

BACKGROUND

The following facts are undisputed except insofar as they are charactesieeals
allegations. On April 18, 2009, Shepherd was arrested and charged with, among other things,
burglary in the third degree. (Defs.’ Rule 56.1 Statement at?)] Shepherd attended a court
appearance in connection with those charges on March 9, 2d1at { 13.) After attending the
appearance, Shepherd was taken back to the Westchester County Jail {4.) According
to the Westchester County Department of Correction Policy and Procedure sinatateing
from court appearances must be stgarched. Id. at 1 15.) Powenwas the orduty correction
officer assigned to search inmates returning from court appearancesamayiaf1o. i¢. at
1 17.) During a routine strip search, an inmate must remove all of his clothing,h&ghbattoms
of his feet, squat, and cough “to show that he is not hiding any contraband within his buttocks or
anus.” (d.at Y 21))

Defendants allege that Powers instructed Plaintiff to remove all of his clothing.
(Defs.” Rule 56.1 Statement at { 26.) They allege that Plaintiff began to rersalething, but
refused to remove his underwear and socks.(27.) Defendants allege that, when Powers
ordered Plaintiff to take off his underwear, Plaintiff accused Powers of bé&iaga [sic].” (Id.
at 1 29.) Plaintiff then allegedly removed his underwear and threw it at Powexieangted to
throw a sock toward Powersld(at § 29.) Defendants allege that Powers attempted to stop

Plaintiff from throwing the other sock at him and that Powers responded by pinningsPowe

2 Citations toS.D.N.Y. Local Civil Rule 56.1 Staments incorporate by reference the
evidence cited therein.
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head to the metal search table in the cubidi. af { 30.) Defendants allege that Powers
ordered Plaintiff to stop, but that Plaintiff continued to strugdié. a¢ 11 36-31.) Defendants
allege that nearby officers and the Emergency Response Team (“ERT") respmtitke
disturbance, which was classified as a Code 13 (officer needs assistance) (ateff 34
42.) One of the ERT officers, Enders, placed Plaintiff in handcuffs and leg ildnst § 45.)
Defendants allege that Plaintiff did not cooperate with instructions to commblya search. I4.
at 1 48.)

Plaintiff presents a different version of teeents. Plaintiff alleges that he
removed all of his clothing except his socks and underwear of his own initiativerdéeng
the search cubicle. (Pl.’s Rule 56.1 Statement at § 23.) Powers, Plaintif§ afjage no verbal
instructions for a few minutes. Plaintiff alleges that he said to Powers, “Waao@anew, you
don’t know what to do? Let me go ahead and initiate this for you, and | dropped [my un§lerwear
and | squat.” (Pl.’s Rule 56.1 Statement at § 28.) After Plaintiff dropped his undaivdea
squatted once, Powers asked him to “do it again.” Plaintiff then responded by askimg Powe
whether he was gay. (Pl.’s Rule 56.1 Statement at § 29; Defs.” Rule 56.1 Statefn28t)
Plaintiff alleges that, after Powers instructed Plaintiff to pull down his un@eragain, Plaintiff
drew down his underwear and squatted. (Pl.’s Rule 56.1 Statement at § 30.)

Plaintiff alleges that Powers screamed at him to take the rest of his clothing off
and that Plaintiff responded by placing his underwear on the table and throwing hierstio&s
table. (Pl.’s Rule 56.1 Stateent at 1 30.) Plaintiff alleges that Powers then reached across the
table and tried to choke him. (Pl.’s Rule 56.1 Statement at 9 32.) According to P laénttifen
retreated to a corner of the search cubicle. (PIl.’s Rule 56.1 Statement at faBiff &leges

that Powers then grabbed his left letd.)( Plaintiff alleges that Powers also grabbed and
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squeezed Plaintiff's testiclesld() Plaintiff alleges that he responded by “screaming and
hollering, ‘what’s the matter with you™ and “help” as he tried to push Powerg.a{d)

One other correction officer and officers from the ERT, including Oftireters,
responded to the disturbance. (Defs.’ Rule 56.1 Statement  36.) Plaintiff alled&stbet
was still squeezing his testislevhen the ERT entered the room and that Powers did not release
him until the ERT team members pulled Powers off the tafté’s 56.1 Statement 1 33-B4
The ERT placed Plaintiff in handcuffs and leg irons. (Defs.” Rule 56.1 Statemé5+46.)

The ERT then proceeded to search Plaintiff. (Defs.” Rule 56.1 Statement  47.) fRiegds

that, after the search, one of the officers tossed him orange prison clothing and Rias# it

back because the clothing was too small. (Defs.” Rulk Statement  50.) Plaintiff alleges

that Enders responded by “grabb[ing]/yok[ing]” Plaintiff and throwing Plaifititb the crowd

of emergency responders who jumped on him and forcibly restrained him.” (PIl.’s Rule 56.1
Statement { 51.) Then, “another officer . . . stepped on his back; [and] another mushed his head
into the ground while a fourth tried to break his fingerdd.)(

According to Defendants, when Plaintiff was given orange prison clothing to
wear, he threw the clothing to the ground and flailed his arms toward Enktierat (50.)
Defendants allege that Enders responded by “t[aking] [P]laintiff to thengrin a controlled
fashion.” (d. at 1 51.)

Plaintiff was then dressed in a restraint garment referred to as a “gneehayal
brought to the medical unit, where he was examined by the nurse. (Defs.” Rul¢ab®nieat
1 52-53.) Plaintiff alleges that he told the nurse that he was hurt “all over.” (Rlés58.1

Statement § 54.) The next day, Plaintiff submitted acatdkequest, which indicated he had
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pain in his right shoulder, hand, back, left thigh and right knee, and that he had itchy skin.
(Defs.” Rule 56.1 Statement { 58; Pl.’s Rule 56.1 Statement § 58.)

Powers submitted a disciplinary report on March 9, 2010, charging Plaintiff wit
violations of the Westchester County Jail Code based on allegations of misconduletinltiét P
disputes. (Defs.” Rule 56.1 Statement {1 67-68; Pl.’s Rule 56.1 Statement { 68.) The report
states that Plaintiff refused to remove all of his clothing as part of the strij SemeatcPlaintiff
threw his underwear and socks at Powers, and that Plaintiff pushed Powers’s headroatalthe
search table during the incident. (Defs.” Rule 56.1 Statement  67—-68.) Enderspsedia
disciplinary report detailing his version of the March 9, 2010, incideatging Plaintiff with
violations of the Westchester County Jail code based on allegations of misconduletititiéit P
disputes. (Defs.” Rule 56.1 Statement [ 69—Pla)ntiff was found guilty of four separate
infractions based on the disciplinary charges in the reports and was sentencetivi® puni
segregation for sixty daysld( Y 7+72.)

While he was in punitive segregation, Plaintiff was unable to attendkcbur
Bible study sessions, but was given a Bible upon his request. (Defs.” Rule 56niegtdier5;
Pl.’s Rule 56.1 Statement  75.)

DISCUSSION

A court “shall grant” summary judgment to a movant where the movant “shows
that there is no genuine digplas to any material fact and the movant is entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(a). A fact is considered material “if it ‘mifjtthe
outcome of the suit under the governing law,”” and an issue of fact is a genuine oaétivber
evidence is such that a reasonable jury could return a verdict for the nonmoving pltty. V.

Rockefeller & Co., Ing 258 F.3d 62, 69 (2d Cir. 2001) (internal citations omitted). In
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evaluating the record to determine whether there is a genuine issue as to any fiactteaial
court must resolve all ambiguities and draw all factual inferences in favoe patty against

whom summary judgment is souglinderson v. Liberty Lobby, Inc477 U.S. 242, 255 (1986).

Excessive Force Claims

An Eighth Amendment claim of “unnecessary and wanton infliction of pain” must
meet objective and subjective requirements. Sims v. Artuz, 230 F.3d 14, 20-21 (2d Cir. 2000).
For excessive force claim&he core judicial inquiry is . .whether force was aped in a good-
faith effort to maintain or restore discipline, or maliciously and sadisticattguse harm.”

Hudson v. McMillian 503 U.S. 1, 7 (1992)To satisfy the objectiveequirementthe alleged

conduct must be serious enough to rise to the level of a constitutional iSjang. 230 F.3d at

20-21. While deminimis uses of force are “necessarily excluded from constitutional

recognition, when prison officials maliciously and sadatjcuse force to cause harm,
contemporary standards of decency always are violated . . . . whether or natssigmjury is

evident.” Hogan v. Fischer738 F.3d 509, 515 (2d Cir. 2013) (internal citations and quotations

omitted). To satisfy the subjective prong, the defendant mustaute® with a sufficiently
culpable state of mindid.

“[S]evere or repetitive sexual abuse of an inmate by a prison officer can be
‘objectively, sufficiently serious’ enough to constitute an Eighth Amendmentiainla
Boddie, 105 F.3d 857, 861 (2d Cir. 1997) (citation omitted). It has “no legitimate penological
purpose, and is ‘simply not part of the penalty that criminal offenders pay footfezises
against society.”ld. (citation omitted). “The subjective element of the Eighth Amendment test

may also be met by claims of sexual abuse. Where no legitimate law enforcenamilogical
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purpose can be inferred from the defendant’s alleged conduct, the abuse itsaif snaye i
circumstances, be sufficientidence of a culpable state of mindd.

Excessive Force Claim Against Powers

Plaintiff alleges thatduring a routine strip search, Powers reached across the
metal search table, attempted to choke Plaintiff, anddhedobed and squeezBthintiff's
testicles. Plaintiff alleges that Powers continued to hold and squeeze hissestan after
Plaintiff screamed, called for help, and tried to get away from Poaedsthat Powers did not
let go until other officers entered the room and pushed Plaintiff off the seareh Rdolvers
denies the alleged conduct, ailtkgesthat Plaintiff assaulted him

Taking Plaintiff's allegations as true and construing the facts in Vs, fas the
Court must at this summary judgment phase, Plamtifaim that his bare testicles were grabbed
and squeezed for a significant period of time, even as he yelled for help, iesufbdrame a
genuine issue of fact as to whether Powers violated Plaintiff's Eighth Amendigiets. There
is no apparent legitimate penological purpose for the alleged behavior, astanaenwhich
puts in issue both the objective and subjective components of the Eighth Amendment standard.
SeeBoddie,supra Even if Plaintiff's distress arose more from shock and humoitighan pain,
the circumstances would still be fniegnant to the conscience of mankind and therefore violate|[]
the Eighth Amendment.” _Hogan, 738 F.3d at 516 (internal citation and quotation marks

omitted);seeWashington v. Hively, 695 F.3d 641, 643 (7th Cir. 2012) (*An unwanted touching

of an inmate’s private parts, intended to humiliate the victim . . . can violate a pssoner
constitutional rights whether or not the force exerted by the assailantifecaigi’); cf. Boddie,
105 F.3d 857 (small nuneb of incidents in which inmate alleged he was verbally harassed,

touched, and pressed against were not severe enough to state a constitutional harm).
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Viewing the facts in the light most favorable to Plaintiff, the Court finds that
genuine issues of material of fact exist and accordingly denies Defendatits for summary
judgment with respect to the merits of thecessive forcelaim against Powers.

Excessive Force Claifdgainst Enders

Plaintiff alleges that Enders grabbed him from behirdleahe was not resisting
the ERT officers’ instructions, and threw him roughly to the floor so that he could be stepped on
and beaten by other ERT officers, one of whom who also allegedly tried to breakfRlaint
fingers. (PIl. Dep. Tr. at 187-190.) The videotape of the encounter shows Plaintifiioeung t
or pulled backward; the view of Plaintiff is thereafter generally obscured by laemwhriot-
suited officers on and around his unclothed prone body. At one point, an officer can be seen
pressing Plaintiff's face agsst the floor. (Mastellone AffirmEx. C.) Plaintiff alleges that he
thereafter suffered pain all over his body. Plaintiff further alleges tder& subjected him to
unnecessary physical restraints. Taken in the light most favorable to Pléhidievidence is
sufficient to raise a genuine dispute of material fact as to whether Eooledsict was
objectively malicious and sadisti&s well as a genuine dispute as to Enders’ subjective
motivation in throwing or pulling Plaintiff to the floor. Defendants’ summary judgmetion
is therefore denied to the extent it seeks a determination in Defendantdmat@ merits of
Plaintiff's excessive force claim against Enders.

Qualified Immunity

Powers and Enders each assert a defense of qualified immunity. “In resolving
guestions ofualifiedimmunity at summary judgment, courtsgage in a twepronged inquiry.”

Tolan v. Cotton, 13&.Ct. 1861, 1865,  U.S. (20X per curiam) (internal citations and

guotation marks omitted). “The first asks whether the facts, [tjJaken in the lggttfavorable to
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the party asserting the injury, . . . show the officer’'s conduct violated adfedght.” 1d.
(internal citations and quotation marks omittedfhé second prong of tlgpialified-immunity
analysis asks whether the right in question was clearly establishediatdhaf the violation.”
Id. at 1866 (internal citations and quotation marks omitted). Individual government aaters “
shieldedfrom liability for civil damagedf their actions did not violate clearly established
statutory or constitutional rights of which a reasonable person would have knlv(iriternal
citations and quotation marks omitted). “Courts have discretion to decide the order in which to
engage these two prongs. But under either prong, courts may not resolve genuineafisputes
fact in favor of the party seeking summary judgmeid.”(internalcitations and quotations
marks omitted).

Here, smmary judgment on the issue of qualified immunity aS¢éendants
Powers and Enders would lm&appropriate because, if Plaintiff's allegations are true, neither
Powers nor Enders would be entitled to qualified immunity, as their conduct would have been so
malicious andsadistic as to violate “clearly established statutory or constitutional n§ktkich
a reasonable person would have knowta.” Thus, genuine disputes of material fictclude
summary judgment on the issue of qualified immunity as to Plaintiff's excessoeediaims
against Defendants Powers and Enders.

Monell Claim

Plaintiff asserts a claim against the County in connection with the correction
officers’ alleged excessive use of force under 42 U.S.C. § 1983. Plaintiff ahegdise County
had a custom and practice of usexgessive force and failed to adequately train or supervise
correction officers in the use of force. In order to prevail on a Set%88 claim against a

municipality, a plaintiff must establish that his injuries were directly caugadntunicipal
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policy, custom or practice. Monell v. New York City Dep’t of Social Servs., 436 U.S. 658, 692—

94 (1978)seeBatista v. Rodriguez, 702 F.2d 393, 397 (2d Cir. 1983).

Plaintiff has cited to extensive portions of a letter issued by the Department of
Justice (DOJ”) on November 19, 2009, describing the findings of an investigation of the
Westchester County Jail pursuant to the Civil Rights of Institutionalizeori®efst, 42 U.S.C.

§ 1997. (“Findings Letter,” Mastellone Affirm., Ex. BB.) The Findings Letesadibes many
improperuses of force by the ERT in the Westchester County Jail, including thé cisenaical
crowd control contaminants atiae application of “needlessly painful escort techniques (bent
wrist locks while apparently applying intense presyuthe application of force and the
disregard of some inmates’ mental impairments (Mastellone Affirm., ExatB), andheuse of
force against apparently compliant inmates that resulted in serious imjdeyieed by bleeding
and lacerationid. at 10).

Defendants, who had previously produced in discovery a copy, labeled as a draft,
of policy revisions responsive to the DOJ report, tendered a “final” copy ofe reaisions in
their reply papers in support of the instant motion, and assert that they had alozadigated
new policies adopting the recommendations of the DOJ prior to the March 9, 2010, incident
involving Plaintiff, Powers, Enders, and the ERDefendants argue that that the existence of
these policies is sufficient to elimateanyfactual issues towhether, even if Plaintiff's
allegations are true, the beating was the produitteo€ounty’s custom or policy oking

excessive forcagainst inmatesPlaintiff requests that Defendants be precluded from using the
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“final” memorandum, in light of Defendants’ failure to produce it before the clodsobvery.
SeeFed. R. Civ. P. 37(c)().

Even taking the proffered “final” policy into account, summary judgment in
Defendantsfavor is not warranted. He exisence of a “final” policy documerthatwas
allegedlyreleased approximately one month before the March 9, 2010, in@dweitsufficient
to eliminate the issues of fact raised by Plaintiff as to whether the alleged incatetiten
product of the longstanding policies and practices documentbd extensivdéindings of the
DOJ, which describe conduct involvidficers pressing the faces of inmates against inanimate
objects and the use of excessive restraififsindings Letter,” Mastellone Affirm., Ex. BBt 9-
10.) There remain triable issues of fagtluding, but not limited towhether anyew policy
was communica&d or effectively implemented before the March 9, 2010, incident. The Court
accordingly rejects Defendants’ motion to dismiss Plaintifftsell claim, and denies Plaintiff's
preclusion request without prejudice to renewal as a matitmine prior to trial. Seesupra

note 3.

Rule 37(c)(1) provides that a party who fails to provide information as requifedlby
26(a) or (e) (disclosure provisions requiringer alia, automatic disclosure of “all
documents . . . that the disclosing person has in its possession, custody or control and
may use to support its claims or defensess)iot allowed to use that information . . . to
supply evidence on a motion, at a hearing, or at a trial, unless the failure wastsaibst
justified or is harmless.” The Court is empowered to impose additional or &iterna
sanctions “on motion and after giving an opportunity to be heard.” Fed. R. Civ. P.
26(a)(1), 37(c)(1). Defendants have proffered no justification whatsoever fofaiheie

to produce the “final” version in a timely fashion. That failure is not harmless,
furthermore, in light of their use of the document in a reply submissibalster their
remediation argument. However, because the document is not dispositive of the issues
before the Court on this motion and neither party has briefed the propriety of mmeclusi
and/or addinal or different sanctions in connection with any trial of this matter, the
Court denies Plaintiff's request for preclusion without prejudice to renewahnasienin
limine.
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Malicious Prosecution Claims

Plaintiff asserts a malicious prosecution claim against Powers under statedlaw a
under 42 U.S.C. 8§ 1988€., Fourth Amendment violation)A malicious prosecution claim
under state lawr pursuant t&ection1983 consists of four elements. An individual asserting a
malicious prosecution claim must show that (1) the defendant commenced or continued a
criminal proceeding against plaintiff; (2) the proceeding was terminatedan déathe plaintiff;
(3) there was no probable cause for the proceeding; and (4) the proceedingitméasdngth

malice. Jocks v. Tavernier, 316 F.3d 128, 134 (2d Cir. 2003). A plaintiff asserting a olaim f

malicious prosecution under Section 1983 must @soonstrate that he suffered a “sufficient

postarraignment berty restraint to implicate [higjourth Amendment rights.” Rohman v. New

York City Transit Authority, 215 F.3d 208, 215 (2d Cir. 2000).

Here, Plaintiff was charged witissaulting Powers, brought to trial in state court,
and acquitted by a juryThus, the first two elements of a malicious prosecution claim are
satisfied.

Powers argues that Plaintiff is precluded from seeking to prove a lack objgoba
cause for the secution because the state trial judge denied Plaintiff's motiortriat arder of
dismissal after the government had concluded its case, but before the defensedmddits
case. $eeMastelloneAffirm., Ex. Y.) In denyinghe motion, the trigudge foundhat “[t]here
[was] sufficient evidence that the elements of the crime [had] been intrqtlackdowledging
that “the legal requirement for the People on a prima facie case is minimignat 75.) The
trial court’s rejection of Plaintiff’'s motion is not determinative of thesgio® of probable cause
because, on such motion practice, the trial court merely determines whetheealtadence|f

accepted as true without considering questions as to the guality or weight vilthece,is
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legally insufficient to establish every element of the offense chardeebple v. Sala, 258 A.D.
2d 182, 188 (2d Dep’'t 1999) (citations omitted; emphasis suppétd), 95 N.Y. 2d 254
(2000). The trial court was not empowered to consider any contention that the staigime
Powers were untrue, which is the issue at the heart of Plaintiff’'s contentiondbablar cause
for the prosecution was lacking. Therefore, the trial jusigeterminationhat there was
“sufficient evidence that the elements of the crime [had] been introfdusedt preclusive of
the issue of whether there was probable carsine criminal proceeding.

Drawing all factual inferences in favor of the Plaints$, this Court must upon
summary judgment motion practidgbe Court finds thaPlaintiff's allegation thaPowes
version of the March 9, 2010, incidestfalsecreates a genuine disputematerial fact as to
whether there was probable cause for theioahproceeding This satisfies the third element of
a malicious prosecution claim. Plaintiff's allegationsas®sufficient, at the summary
judgment stage, to satisfy the fourth element. The Court, accordingly, deniessPowtion to
dismissthe nalicious prosecution claimsserted under New York law

The Court notes that, as explained above, malicious prosecution claims brought
under Section 1983 require evidence of a “sufficient pastignment berty restraint,’see
Rohman, 215 F.3d at 215.nAlready incarcerated individual bringing a claim of malicious

prosection must produce evidence of a distinct restraint on his libexgHslmesv. Grant, No.

03-CV-3426, 2006 WL 851753, at *14 (S.D.N.Y. Mar. 31, 20@83missing malicious
prosecution claim brought under Section 1983 because incarcerated plaintifidsafferew
seizure “as a result of being charged with new criminal offenses and being for@epear in
court to defend himself”). The parties have not briefed this issue, and it is unclear recdoing

whether Plaintiff suffered a distinct restraa®t a result ofhe prosecution based on Powers’
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account of the March 9, 2010, incider@f. Allen v. City of New York 480 F. Supp. 2d 689,

717-18 (concluding that plaintiff alleged a sufficient deprivation of liberty whergpent time
in state custody as a result of state charges brought against him while leewiveshss federal
sentence) Defendants’ motion for summary judgment with respedlaintiff's malicious
prosecution claim brought under Section 1888lso denied

Free Exercise of Religion Claim

Plaintiff asserts a claim under 42 U.S.C. 8§ 1983 and the Religious Land Use and
Institutionalized Persa@Act (“RLUIPA”) for denial or interference with the exercise of his
religion while he was placed in punitive segregation as a result of being foutydoduil
disciplinary violation charges. (Defs.” Rule 56.1 Statement { 71.) The RLUIPA prakates
governments may not impose a substantial burden on the religious exercise of,inmass the
burden is the least restrictive means of furthering a compelling govetalmeerest. 42 U.S.C.

§ 2000cci(a);seeUnited States v. Salahuddin, 467 F.3d 263, 273 (2d Cir. 2006).

To prevail on &irst Amendmenteligious exercise claim asserted under Section

1983, a plaintiff must prove “purposeful discrimination.” See Giano v. Senkowski, 54 F.3d

1050, 1057 (2d Cir. 1995Courts analyzeeligiousexercise claimasserted by prisoneusider
a “reasonableness” test to determine whether the conduct that “burdens a pragktted is
reasonably related to legitimate penological interessalahuddin, 467 F.3d at 274 (internal
citations and quotations omitted) hd reasonablenesésuch a restrictive prison regulation or
practice is assessed by applying a ftaator test(1) whether the challenged regulation or
official action has a valid, rational connection to a legitimate governmentatiobjd@)
whether prisoners have attative means of exercising the burdened right; (3) the impact on

guards, inmates, and prison resources of accommodating the right; and (4) theesgistenc
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alternative means of facilitating exercise of the right that have adyranimis adverse effect

on valid penological interests. Turner v. Safley, 482 U.S. 78, 90-91 (1987). A prisoner must

show at the threshold that the disputed conduct substantially burdens his sincerelginald re
beliefs. Salahuddin, 467 F.3d at 274—75. The defendantrthest identify “the legitimate
penological interests that justify the impinging conduct, though the burden renithiriee
prisoner to show that these concerns were irratioridl.at 275.

Here,Plaintiff was placed in punitive segregation as a reduieing found guilty
of certain disciplinay violations, as charged in Enders’ and Powers’ redrtise March 9
2010,incident. Plaintiff allegethat as a result of being placed in punitive segregation, he was
unable to attendhurch or Bible study classes. He also alleges that he only a received a Bible
three days after he requestate. At the summary judgment stage, these allegations are
sufficient to meet Plaintif burden of showing that the conduct in question subsligntia
burdened his religious beliefs.

Deferdants identify ndegitimate penological interest that justifies the substantial
burdens. Their submissions inclutie Westchester County DepartmenCaoirrection Policy
and ProceduréPolicy”), which provides that the purpose of disciplinary segregation is to
“provide a safe, secure, and humane environment for those inmates that are violentdtaffards
or other inmates and pose a serithusat.” (Mastellone Affirm.,.Ex. W at 1.) The Policglso
provides that;[o]n a case by case basis, limited access to Programs may be granted to all
inmates on Disciplinary SegregationDefendants have proffered no explanation or
substantiation of angeason for denying Plaintiff accessctaurch and Bile study programs
under this exception, and thus have not met their buotideamonstrating that the restrictions

imposed on Plaintiff were reasonably related to a legitimate penologicakintdhe Court
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therefore denieBefendants’ motiofior summaryjudgment dismissing Plaintiff's religious
exercise claim brought under Sectit®83. Afortiori, Defendants have failed to identify a
compelling government interest warranting itie@ingement of Plaintiff's rights under the
RLUIPA, and the Couraccordingly denies Defendants’ motion tioe extent it seeks summary
judgment dismissinthe religious exercise claim brought under the RLUIPA.

CONCLUSION

For the foregoing reasons, Defendants’ motion for summary judgiasigd.
This Memorandum Order resolves docket entry numbers 164 and 182.
The parties are directed noeet promptly with Judge Ellis to discuss outstanding

pretrial matters and settlement.

SO ORDERED.

Dated: New York, New York
SeptembeR6, 2014

/sl Laura Taylor Swain
LAURA TAYLOR SWAIN
United States District Judge
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