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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

BARRY K. BROWN,
11 Civ. 7304 (PAE)
Plaintiff,
OPINION AND ORDER

_V_
RICHARD KAY, AS PRELIMINARY EXECUTOR OF :
THE ESTATE OF HIMAN BROWN, and THE HIMAN :
BROWNREVOCABLE TRUST, AS RESTATED,
RICHARD KAY, TRUSTEE, and THE HIMAN BROWN
CHARITABLE TRUST, RICHARD KAY, TRUSTEE

Defendants.

PAUL A. ENGELMAYER, District Judge:

This case involves claims relating to the art collection of the late Himan Brown
(“Himan”), a welkknown producer of radio and television programs. PlaintiffyBBrown
(“Barry”) is Himan' slong-estranged son. Barry brings claims of fraud and conversiamsaga
the executor of Himds estat€“the Estate”Jand againstwwo trusts created by Himarin
essenceBarryalleges that Himasubverted grovision of a longagoseparation agreement
under which Himan anbis exwife had provided that, upon the death of the latter of the two of
them, Barry and his g wereto be bequeathedd3pecificworks of art.

Defendans’ move to dismiss the Complaint for failure to state a claim, for a variety

different reasons, under Federal Rule of Civil Proced@(b)(6) and, to the extent matters

! Defendants are (1) Richard Kay, as preliminary executor of the estatmahHirown; (2) The
Himan Brown Revocable Trust, as restated, Richard Kay, Trustee (“the Revdcast’); and
(3) The Himan Brown Charitable Trust, Richard Kay, Trustee (“theitabée Trust”).
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outside the pleadings are considered, for summary judgment, pursuant to Fed. R. Cd). P. 12(
and 56. Defendants also move for dismissal under Fed. R. Civ. P. 19, for failureBarjyis
sisterand the estate of his motherresessary partied-or the reasons set forth herein, the Court
dismisses both claims the Complaint with prejudice.
. BACKGROUND ?

A. Factual Background toPlaintiff s Claims

During a65-year career that resulted in his induction in 198®thre National Radio

Hall of Fame Himanproduced more than 30,000 radio programs for radio networks and

2 Except as otherwise noted, the Court’s account of the facts of this case is dravinefr

Complaint and from documents incorporated therein. To the extent the Court has resolved this
case on the basis of Rule 12(b)(6), its decision is limited to the Complaint and documents
incorporated therein. To the extent the Court has converted the motion to one for summary
judgment pursuant to Rules 12(d) and 56 and ruled on that basis, it has also considered two
categories of information suppliéy the parties. These are: (1) official pleadings, court
decisions, and a hearing transcript relating to a 2002 lawsuit unsuccessfutirtdoy Barry

against Himan, relating in part to the artwork at issue in this case; and (2) aRzd8ése

Agreemat” resolving claims between Barry, on the one hand, and the Estate and the Revocable
Trust, on the other, also relating to the artwork at issue. For the most part, ttersasriaave

been supplied to the Court as attachments to the affidavit of defemssel Michael B. Kramer,
Esq., (“Kramer Aff.”); in addition, plaintiffs have supplied the full transcriptrofgril 11, 2003
hearing relating to the 2002 lawsuit, of which defendants had submitted only an .esesrpt

Pl.’s Mem of Law in Opp to Defs’ Mot. to Dismiss (“P.’s Mem.”) Ex. B. The patrties,

although disputing the legal effect of these materials on the current case, dspot# their
authenticity. For the limited purpose of addressing defendaatson to dismiss for failure to

join a necessary party, the Court has also considered an affidavit that Barrytesibmit

connection with the 2002 lawsuit, which plaintiff has supplied to the C&adPl.’s Mem.EX.

A.

For purpose of explanatory background but not as a basis of its decision, the Court hesirevie
and cited select factual averments in the Kramer Affidavit, the Supplemeffit\tf of

Michael B. Kramer, Esq. (“Kramer Supp. Aff.”), and the Affidavit of Richar&hy (“Kay

Aff.”), all submitted by defendants. Finally, the Court has taken note of the\iffada

plaintiff’'s counsel Malcolm S. Taub, Esq. (“Taub Aff.”). For the most part, the Taub affidavit
recapitulates verbatim, and swears to the accuracy of, the avermentstiff d@omplaint; Mr.
Taub does not, however, set forth the basis for his knowledge of these facts.
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syndication. He also produced television series, major fundraising eventspand fil
documendries. Halonated money and art to numerous museums and colleges. Compl. 1.

In 1933, Himan married Mildred Brown (“Mildred”). The couple had two children:
Barry, the plaintiff in this casdyorn in1934, and Hilda (now Hilda Brown Lapigl(“Hilda”),
bornin 1936. Compl. 11 1, 15r&merAff. § 7 & Ex F (hereinafter, “Separation Agreement”)
at 1.

In 1967, Himan and Mildred divorcedn connection with the divorce, on October 24,
1967, they entered into a separation agreement. CHfMHB22; Kramer Aff. 11 1213;
Separation AgreemenBoth parties were represented by counsel in connection with that
agreement SeeSeparation Agreemerx. A.>

The SeparatiorAgreement contained specific provisions relating to the cosigtevork.
It provided that allrtin Himaris apartment at 285 Central Park West was “his sole and
exclusive property. Separation Agreement3d] It also appenddavo exhibits(ExhibitsC and
D), which are lists of artworkExhibit C consists of 1%inglespaced pages listing artwork; the
agreement declared Himadihe sole and exclusive owner of the works of art” set out in Exhibit
C.Id.f4.

Exhibit D to the Separation Agreememthichis central tothis litigation consists ofwo
singlespaced pages listing 34 of tiverks of artappearing irExhibit C. The Exhibit D works
includepieces attributed towch masters as Degas, ModigligRicasso, and RenoiSeparation
AgreemenE&x. D. The agreement provided that Mildred had the right during her lifetime to
possess the Exhibit D artwork he agreememrohibited her from selling or moving this

artwork 1d. 14(i).

3 Mildred was represented by Roy Cohn, Esqg., and his law firm, Saxe, Bacon & Bataan H
was represented by Goldwater & Flynn.
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Importantly, for the purposes of thitigation, theSeparation greement obliged Himan
to maintain a wilbequeathing the Exhibit D artwork to Mildréche predeceased her, and to
Barry and Hilda, per stirpes, if he did not. Symmetrically, the Separation Agnéeiliged
Mildred to maintain a wilproviding that, if Himarpredeceased her, the Exhibit D avtiw
would be bequeathed to Barry and Hilda, per stirpesy 4(ii). Thus, thé&eparation
Agreement provided that upon the death of the latter of their parents, Barry andvéfiédiobe
bequeathethe Exhibit D artwork.

In 1974, Mildred died. Compl. {1 25. Under the&ationAgreement, Himathus
regained th right to mssesshe 34 pieces dadrtwork listed on Exhibit D.SeparatiorAgreement
19 34. Himantherafterpossessethe Exhibit D artworkuntil his death Compl. § 25.

In June 2010, Himan died. Comfjl2; Kramer Aff. 1 1% Ex. D. Himans purported
last will and testamerftlated October 20, 2004amed Richard Kay as executtire Surrogatés
Court of New York County has appointed Kay preliminexgcutor othe Estate Contrary to
the terms of the Separation Agreement, the will did not bequeath anything toBHiitga.
Instead, it bequeathed Himam@ntire estate to Radio Drama Network, a private charitable
foundation. Barry has interposed objections to his late fathetls Compl.{ 35, 28 Kay
Aff. 1 34 & Ex.E*

B. Plaintiff’s Claimsof Fraud and Conversion

Barry brings two claims against the Estat@ Count One, for fraud, and in Count Two,

for conversion. Both relate to the Exhibitartwork.

* Defendants represent that Hinmthree preceding wills (executed in 2001, 2002, and 2003)
also had left nothing to Barry. Kramer Aff.  34.
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1. Thefraud claim

Barrys fraud claim alleges thabeforeentering into the &arationAgreement
Himanhadrepresented to Mildretthat the works of aiitsted inExhibit D were authentic,
original piecesthathad ‘significant valu¢’ and that “this valuevould ultimately be received by
her children, including Platiff.” Compl. 11 35, 37, 57d. § 41. Himanalso sent an appraiser
to Mildreds home, in 1971, to appraise the Exhibit D artwaiie Complaint alleges that this
functioned as &urtherrepresentation to Mildrethat the Exhibit D artwdrhad substantial
value. Id. 1 4243. On the basis ¢dimarns representations, Mildred entered into the
Separation Agreementd. {1 37, 59

In fact,the Complaint allegesjimans representations tdildred were false A
significantnumber of the artworks listed in Exhibit D wefergeries and of “little or no
value.” Id. 17 45 50. As a result of Himars misrepresgations, however, Mildredever
discoveedthat these artworks were forgeri®&arry did not discover this until December 2010.
Id. { 45. Himan s misrepresentations were reckless or intentional and were designed to deceive
Mildred and, eventually, to deprive his children of valuable as$et4[] 27, 58, 60.

As to specific artwdt, the Complaintlleges26 of the 34 artworks listed in Exhibit D
are currently in storage in Long Island City, New York. None of these drerdiatand they
have®little or no valu€’ Id. 11 4748, 50. Two others are distributed to Mildred kin after
her death a collage by Barrg sisterHilda, which was returned to her, and a “Portrait of
Mildred,” which was given to Mildred’ granddaughter, Barrie Browid. { 51(a)-(b). Another

(“Rocks on Riviera,” by Armand Guillamin) was sold at Christi® on November 4, 2010, for

® Barry alleges that Himan made the same representation to him and to “hundreds” of
unspecified others. Compl. { 38.
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$120,000, with the proceeds divided between Barry and his sidt€r51(c). Four others are
missing including artworks attributed to Edgar Degas, Chaim Gross, and August Riengir.
52° The final artwork, “La Maternite,” a 1921 work by Pablo Picasso, is authddtiff.54.

Barry alleges, upon information and belief, that the “replacement value” ofissangn
Renoir, Degas, and Gross pieces is $755,000; and that the value of the originals of the 26 forged
artworks, would be approximately $26,998,7%@. 11 53, 55-56.Barry alleges injuryto
himselfin his capacity as a beneficiary of the Separation Agreerheseeks damagdsr
himself from the Estatef “not less than $27,754,7501d. § 63. Barry also seeksn the event
that the Estate is unable to satisfy such a judgn@rgcover the same amoundm the
Revocable Trust and the Charitable TruBarryalleges thaturing his lifetime, Himarmad
transferred “the major bulk of his estato the Revocable Trustd. § 64. Barry makes no
allegationgelating to the Charitable Trust.

2. The conversion claim

Barry s conversion clains an exercise in pleading in the alternativepostulates facts
contrary to those alleged in tiraud claim The conversion claim begins:

In the event that it is conceivabteat Himan Brown did deliver original and

autrentic Artworks to Mildred Browrat the ime they entered intthe Separation

Agreement then he subsequently, upon information and belief, had such

Artworks copied so that Plaintiffould be left with worthless artworks at the time

of Himan Browris death.
Compl. 1 66.

To this endthe conversion claim allegediman “retook possession” ofdtauthentic

Exhibit D artworksafterMildred’s deathid. § 67, and thereaftécreat[ed] forgeriesthat he

® The four are: (a) therbnze “Dancer” sculpture, by Degas; (b) “Woman Standing,” by Gross;
(c) “Seated Girl,” by Renoir; and (d) “Head of Wian,” an unattributed bronze African mask.
Id. 9 52.
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knew would eventually “depriv[e] Plaintiff of his ownership interest in thevarks.” 1d. § 73.
Theclaim thatthe Exhibit D artworks were authentic but replaced by “worthless” works after
Mildred's deaths based solely on “information and belief.” Barry doesatlegewhen any
suchallegedforging was done, save to assert that in 2006, Himan sought to engage an artist
named Stephen Gaffney to produce a painted repliasimigle unspecified artworkld. § 68.

The conversion coursieeks the same damadges less than $27,754,7583doesthe
fraud countagainst the same three defendamds.y 77. The conversion count does not contain
anyfactual allegationsegardinghe Revocable Trust or the Charitable Trust.

C. Defendants Motions to Dismiss

Defendantsnove to dismiss Barty fraud and conversion claims on multiple grounds.
Because someequire consideration of materials outside the pleadings, deferdititatthe
motionto dismisswhere appropriate, be converted into one for summary judgrivear. of
Law in Suppof Defs’ Mot. to Dismiss(“Defs.” Mem.”) 4 n.5 Reply Mem of Law in Further
Supp.of Defs.” Mot. to Dismiss (“Defs’ Reply Mem.”)1 n.1. Specifically, defendantisring to
the Court’s attention two prior events bearing on Batlggalrights with respecta the Exhibit
D artwork.

First is a 2002 lawsuit th&arry brought in New York State Supreme Court in
Manhattaragainst Himan 2002 Lawsuit”) ThereBarry madeclaims among others, relating
to the ownership of the Exhibit D artwork. In connection with that lawsuit, Defenddntsts
Barry s Complaintm that lawsuit, the Cous’order dismissig the claims in that lawsu#nd a
transcript of oral argument explaining the basis of the dismissal of one such 8egond is an
August 2010 agreement2010 Release Agreement”) between the Estate, the RieleoCrust

and Barry That agreememesolved (and released the Estate and Revocable Trust asfo) all
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Barry sclaims as to the Exhibit D artwork, subjéaBarrys reservation of rights to bring
claims inthree discrete factual scenario&lthough both the 2002 Lawsuit and the 2010 Release
Agreament areto say the leashighly relevant to hipresent claimsBarry s Complaintdoes not
disclose any of thesslientlegal events
The relevant facts, as revealed by defendamidisputed submissions, are laid out

below.

1. The 2002 Lawsuit

In 2002, Barry sued Himarnhen age 91, in New York State Supreme CoBde
Kramer Aff. 11 2125; id. Ex. A (Complaint inBarry Brown v. Himan Browrhereinafter“2002
Compl”).® The 2002 Complaint sought various money damages andiivemelief against
Himan including seeking damages sufficient to vindicate what Barry claimed wareses of
lifetime support andhheritance from HimanIn the 2002 ComplainBarry made a wile range
of damagingand even scandaloafiegations against Himarirhese included that parts of

Himan's art collection had been “forcibly acquired by the Nazi SS during World Wabpih

" In its only reference to such matters, B&srgomplaint statesin what appeartbe an

oblique reference to the 2002 Lawsuit — that “[t]he failure to bequeath the ArtworkntnH
Brown's children necessitated a costly legal battle between Plaintiff and Himam'Brow
‘executor,Richard Kay, who had been Himan Browréstate lawyer since at least the early
1970s.” Compl. 1 30. The Complaint says nothing about the outcome of that “legal battle” and
does not refer, even obliquely, to the 2010 Release Agreement. Although Barry, in his
memorandum of law opposing the motion to dismiss, disputes the legal effect of the 2002
Lawsuit and the 2010 Release Agreement on his current claims, Barry does not desfade t

of these two events or the authenticity of any of the documents submitted by defendant

8 As context for the 2002 Lawsuit, defendants (including Ritkary, Himans executor
explain that Himan, who previously had provided “ample financial support to Barr$999
decided to scale back his gifts to Barry. Kramer Aff. § 20. After that point,rHamd Barry
became completely estranged. Barry thereupon began to make “outragenssaggiinst his
father, including filing the 2002 Lawsuit, “in an attempt to extort financial essions.”Id.
4(vii), 8, 20. Defendants describe the present lawsuit as “the latest in a deogdsring of
vindictive, frivolous, and ill-founded actions” brought by Barry, first againstdilsef, and now
against his fathés estate and trustdd. | 3.
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“Jewish individuals’ 2002 Compl{ 5 that in 1967, duringhe Browns divorce, Himan
“acknowledged that he was taking unfair advantage of Miltlidd] 9 that Himanprivately
promised thatif Barry agreed to remain neutmlring the divorce, Himawould leave Barry
and his sister all of his artwork and his entire estate and would make Barrgtutoeof his
estateid. 1 10 Barry also allegethat in 1998, when he was age 64, he had “commenced
recovering memories of childhood molestation and assaults on himself as well ddagh H
carried out by Himan, as well as “memories of other improper sexual acébase involving
the defendarit Barry also recalletlimans “loaning’ the plaintiff [Barry] to a male friend for
the performance of homosexual acts and molestatioh y 18.

Himarn' s art collection- including the Exhibit D artworks — feature prominently in the
2002 Complaint. As pertinent here, the 2002 Compédiagedthat under the Separation
Agreement, Barry and his sister were to “receive a significant numbezaaispof artwork upon
the deattof their parents,id. 1 14 but that “in breach of the separation agreement and the
parties ageements, defendant [Himan] sold certain pieces wfoaktthat belonged to plaintiff,”
id. 721

The first cause of action in the 2002 Complaint alleged breach of contract based on
Himan's alleged breach of the Separatiogrédement; iargued that Barry was a thixparty
beneficiary of that agreemeand demanded that Himéme compelled to execute a will in
accordance with the terms of the separationeagest” and enjoined from transferring any
interest, rightor title in the artwork at issudd. 11 2326. The second cause of action alleged
that Himan by selling certain artwork and ceasing financial support to Barryhteathedn
oral agreemenwith Barry under whiclHiman's “entire art collection” (necessarily including the

Exhibit D artwork)and his entire estateould beleft to Barry it sought money damages and an
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injunction against transferring the artworlkl. § 2834. The fifth cause of action alleged
promissory estoppel, asserting that in return for Banpyymise not to sue Himaor “go|]

public” about thealleged “acts of sexual and physical abuse,” Himmath promisednter alia,

“to give plaintiff [Barry] the complete family arotlection.” Id. 11 4749. The seventh cause of
action, for a constructive trust, alleged, in part, that Himan held money “receivedhe sale of
certain of the artworks as described herein” that properly belongedrg Bad sought such
money andis fathets artwork. Id. § 5763. The eighth cause of acti@geking damagder
anticipatory bbeach, alleged that Himdrad stated that he would not comply with the divorce
decreehad renounced his obligations under that agreement, and had sold “certain artwork which
was promised to plaintiff.1d. 1 6569. The 2002 Complaint ended by demanding judgment
and damages including “the monies received from the sale of the artwork”; Spiossefthe
remaining artwork”; anén order enjoining Himafirom transferring, assigning, or
encumbering any interest, right, or title in any of the artwotl."at 14.

By written order dated June 20, 2003, the Supreme Court grsuntadary judgment to
Himan and dismissed with prejudia of Barry s claims relating to artworkSeeKramer Aff.
4(ii) & Ex. B.° On November 4, 2004, that order, including the dismissal with prejudice, was
affirmed without any modificationhy a uranimous panel of the AppellaBvision, First
Department, of the Supreme CouBeeKramer Aff. | 4(ii) & Ex. C. The Appellate Divisiois

threeparagraph opinion notetat, to the extent@&@ry sought enforcement of the Separation

® At argument on April 11, 2003, the Supreme Court bad,spontedismissed the first cause of
action, based on an alleged breach of the Separation Agreement. To the extentytisaiLigat
injunctive relief requiring Himan “to transfer the artwork in accordanitie avprior agreement,”
the Supreme Court noted that that request “is not a judicial controversy.” And toehetbat
Barry had alleged that artwork had been sold years earlier in violation of theti®epara
Agreement, that claim was barred by the statute of limitationam&r Aff. Ex. G, at 13-15;

Pl.’'s Mem.Ex. B, at 13-15. The June 2003 Supreme Court order reflects that ezaligponte
dismissal.
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Agreement, to which he was not a party, égneement to make a will is generally enforceable
only after the death of the promisoafid Barry therefore had no “vested legal right” that he
could pursue during his fatherlifetime. Id. Barry did not appedhe November 200/ ppellate
Division arder. Kramer Aff.  4(iv).

2. The 2010 Release Agreement

After Himan's deathin June 2010 and the initial probating of his will, gaaties (the
Estate, the Revocable Trust, and Baawdered into &road agreement relating to the Exhibit D
artwork. Kramer Aff. 1 2633 & Ex. D.

The2010Release Agreement acknowleddkat Himans will, as filed with the
Surrogate’s Court, had failed to bequeath to Barry and his sister the works identiehibit D
to the Separation Agreemernthe Release Agreement resohialry s claimsto that artwork
It explainsthatRichardKay — as trustee of the Revocable Trust and as preliminary executor of
the Estate— wished to distribute to Barry certain works due him under the Separation
AgreementthatBarry had agreed to receive such woeksgthat,in exchangeBarry(subject to
a limited reservation of right$lad agreetb release Kay, the Estate, and the Revocable Trust
“from any liability in connection with his right to receive such art alhdnatters whatsoever
pertaining to all rights that he has or may have in and to the works of art on Exbittihe
Separation Agreement2010 Release Agreemet’ The agreement providedtt is the
intention of the parties hereto that, subject to the Reserved Claims describedielamwork

set forth on the List is to be accepted by BARRY BROWN in full substitution arsflession of

19See also idff 7 (releasing and forever discharging the same “from all liability whatsirev
connection with the [a]ssignment, the works of art on Exhibit D to the Separation Asgrigem
[and] the works of art set forth on the Listit); § 8 (releasing and forever discharging the same
“from each and every claim, deed, or reckoning relating to or arising from #ségfahent, the
works of art on Exhibit D to the Separation Agreement, [and] the works of art set forth on the
List”).
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any right or claim BARRY BROWN may have in the weiof art on Exhibit D to the Separation
Agreement.”Id. 1

TheRelease Agreemeset out an attached list of 34 artworks and @@aey a 50%
undivided interest in those artworks. (The other %046 for his sister.)The Release
Agreement classifieduo of those works (the Picasso and Guithé paintings identified in
Barry s Complaint) ashe “Valuable Art” Id. at 2. The Release Agreemeautithorized Barry
and his sister to sell those two items of “Valuable Att#uction at Chstie's, Inc., inNovember
2010, as, the Rease Agreement represents, Barry and his distdalreadymade arrangements
to do. Id. at 2 & 74.**

In theRelease Agreement, Barry reserved the yighting the next five years, to bring
claims as to the other 32 listed artwofi@m Exhibit D of theSeparation Agreemeritit turned
out that: (1) at any time before the agreement, the originals of any sé#nevorks had been
sold or otherwise disposed of by Himan or on hisatfe (2) the originals cany ofthese
artworks “are in fact extant and within the custody or control” of the Estat&ethacable Trust,
or any daher entity controlled by Himan; @8) the originals ofiny of these artworks had been
givenawayas giftsto anyone other than Barry or his srst2010Release Agreemefft8
(identifying these as “Reserv€aims”). Preliminary executor Kay, in turn, represented and
warrarted that he had no knowled@® of any factghat would support a Reserved Claim, (2)
“that any work of arbn the List other than the Valuable Art was once genuine during the time

that it was owned by HIMANBROWN; (3) ofthe circumstances under which the forged works

1 According to the consignment agreement, Chris@stimated that the Picasso painting, “La
Maternite,” would sell for between $9 million and $12 million, and the Guillaumin painting,
“L’lle a Agay,” would sell for between $50,000 and $70,000. Kramer Supp. Aff. Ex. 2.
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of art on the List were createand (4) that HIMAN BROWN knowingly included works of art
on the List that were not genuine.” 20R8lease Agreemefft9
3. The bases for defendantamnotions

As tothe fraud claim, defendangsgue thatt is barred(1) by the doctrine of res judicata,
based on the outcome of tB@02 Lawsuit; (2) by the statute of limitatiohgcausehe fraud
upon Mildred is alleged to have occurred in 1% %he time of the Separation Agreememigl
Mildred thereaftepossessed the Exhilidtartwork until her death, and knew or should have
knownthatthe pieces weraot authentic; (3by the terms of theéparatiorAgreement, which
does not represettiat the listed artworks were originals and which disclaims any other
representations avarranties between the parti¢$) by the New York State Dead ManStatute
(N.Y. C.P.L.R. 8 4519), which prevents an interested party from testifying abosddtaons or
communications with deceased persongpfghe 2010 Release Agreement and tbetidne of
accord and satisfaction; ang {@causdarry has failed to plead his allegations of fraud with
particularity, as required by FeR. Civ. P. 9(b).

As tothe conversion claim, defendants argue that it (1) does netastdaim, because
Himan had titleat all timesto the Exhibit D artworkwhereasonversiorentailsan unauthorized
assumption and exercise of the right of ownership over goods belonging to another person; a
(2) is barred by the thregear statute of limitations for conversidgsed on Barig allegations
that the Exhibit Dart was sold between as early as the 1960s and as late as 2006.

As to both claims, defendants move, alternatively, for dismissal under Fed. R. Civ. P.
12(b)(7) and 19, for failure to joias necessary parsi€l) the Estate of Mildred Brown, because

it stands in the sies of the person, Mildredlegedly defrauded by Himaand (2)Barry s
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sister, Hildabecauseunder the Separation Agreement, bBad goint interest withBarry with
respecto theExhibit D artwork
Il. DISCUSSION
A. Applicable Legal Principles
1. Fed R. Civ. P. 12(b)(6)

To survive a motion to dismiss pursuant to Rule 12(b)(6), a plaintiff must plead sufficie
factual allegations “to state a claim to relief that is plausible on its f&l"Atlantic Corp. v.
Twombly 550 U.S. 544, 57(®007). A claim is facially plausible “when the plaintiff pleads
factual content that allows the court to draw the reasonable inference thetethezaaht is liable
for the misconduct alleged Ashcroft v. Igbal129 S. Ct. 1937, 1949 (2009) (citimgzombly
550 U.S. at 556). Where a plaintiff has not “nudged [his or her] claims across the line from
conceivable to plausible, [the] complaint must be dismissaddmbly 550 U.S. at 570The
Court mustaccept as true all weflleaded factual allegatns in the complaint, and “drgyall
inferences in the plaintif§ favor.” Allaire Corp. v. Okumys433 F.3d 248, 249-50 (2d Cir. 2006)
(internal quotation marks and citation omifte@®n the other handttfe tenet that a court must
accept as true all of the allegations contained in a complaintpglicable to legal conclusions.
Threadbare recitals of the elements of a cause of action, supported by mereocpnclus
statements, do not sufficelgbal, 129 S. Ct. at 194%ee also Twomhblp50 U.S. at 555 (hoting
that a court is‘hot bound to accept as true a legal conclusion couched as a factual allegation’)
(quotingPapasan v. Allain478 U.S. 265, 286 (1986)).

In addition, when pleading fraud, to survive a motion to disrfasgarty must state with
particularity the circumstances constituting fraud or mistaked.R. Civ. P. 9(b). For a fraud

claim “to comply with Rule 9(b), the complaint must: (1) specify the statements thatihigff
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contends were fraudulent, (2) identify the speaker, (3) state where and wherethersigaivere
made, and (4) explain why the statements were frauduléetrier v. Fleet Bank, N.A459 F.3d
273, 290 (2d Cir. 2006) (internal quotation marks and citatioitted. Thecomplaint must also
plead facts that give rise to a strong inference of fraudulent irfe@.K.F.C., Inc. v. Bell
Atlantic TriCon Leasing Corp.84 F.3d 629, 634 (2d Cir. 1996).
2. Fed.R. Civ. P. 12(d) and 56

As to conversion of defendants’ motion to one seeking summary juddreeiat,al Rule
of Civil Procedure 12(d) provides that “[i]f, on a motion under Rule 12(b)(6) or 12(c), matters
outside the pleadings are presented to and not excluded by the court, the motion reattde t
as one for summary judgment under Rule 56. All parties must be given a reasonable opportunity
to presentll the material that is pertinent to the motiof&d.R. Civ. P. 12(d).“The essential
inquiry in determining whether it is appropriate to convert a motion [to dismiss] mttian for
summary judgment is whether the Armovant should reasonably have recognized the possibility
that the motion might be converted into one for summary judgment or was taken Isesamgr
deprived of a reasonable opportunity to meet facts outside the pleadCuasdr v. Sanders
No. 07-€v-11311, 2009 WL 1834374, at *2 (S.D.N.Y. June 16, 2009) (internal quotaticks
and citationromitted).

That requirement is met in this case. Defendants submiidgelial outside the pleadings
— specifically,the abovereferenced materials relatingttee 2002 Lawsuit and the 20R&lease
Agreement- to the Courtis attachments to affidavits submitted at the time of their motion to
dismiss Defendantstated, and therelgave notice to Barrythat, as a result of the submission
of suchmaterialsthe Court mighbe obliged tdreatdefendants’ motion as of@ summary

judgment. SeeDefs’ Mem 4 n.5;Defs.” Reply Mem1 n.1. Barry has not argued a lack of
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notice of the possible conversion of defendants’ motion to one for summary judgdrehe
contrary,Barry augmented the record as to the 2002 Lavisugubmitting a full, rather than
excerpted, transcript of a hearing in New York State Supreme Court ceddudng that
lawsuit SeePl.’s Mem.EXx. B. Barryargues insteathat dismissahnd summary judgmere
not merited. Accordingly, the Court may properly convert defendants’ Rule @R@dfion to
one for summary judgment, and, as to some arguments for dismissal, has done so, as noted in the
ensuing analysigo the extent thahese argumentre based upon the 200avsuitand/or the
2010 Release Agreement

As for suammary judgmentit is warranted when the moving party shows that “there is no
genuine dispute as to any material fact” and that it “is entitled to judgment as a miattei of
Fed.R. Civ. P. 56(a). “A dispute about a ‘genuine issue’ exists for summary judgment purposes
where the evidence is such that a reasonable jury could decide in the non-sniawvant”
Beyer v. @ty. of Nassaub24 F.3d 160, 163 (2d Cir. 2008). “[W]here the nonmoving party will
bear the burden of proof at trial, Rule 56 permits the moving party to point to an absence of
evidence to support an essential element of the nonmovingpeldyn’” Lesavoy v. LaneNo.
02cv-10162, 2008 WL 2704393, at *7 (S.D.N.Y. July 10, 2008) (qudBagv. Times Mirror
Magazines, In¢.936 F.2d 112, 116 (2d Cir. 1991)).

In deciding a summary judgment motion, the Court “resolve[s] all ambiguéres
credit[s] all factual inferences that could rationally be drawmavor of the party opposing
summary judgmerit’ Spinelli v. City of New Yor679 F.3d 160, 166 (2d Cir. 2009) (quoting
Brown v. Hendersqr257 F.3d 246, 251 (2d Cir. 2001 lowever, a ‘party may not rely on
mere speculation or conjecture as to the true nature of the facts to ovencatierafor

summary judgment. . [M]ere condusory allegations or denials .cannot by themselves create
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a genuine issue of material fact wh@one would otherwise exist.Hicks v. Baines593 F.3d
159, 166(2d Cir.2010) (alterations in original) (quotirkdetcher v. Atex, In¢c68 F.3d 1451,
1456 (2d Cir. 1995)).

B. Plaintiff's Fraud Claim

The Court finds thaBarry s fraud claim is subjetb dismissal for threendependent
reasons.

1. The fraud claim is precluded by the2010Release Agreement

Barry is squarely barred from making tilaim by the Release Agreemavttich— in
exchange for ample consideratiete entered into in August 201That agreement broadly
precludeBarry frombringing any claims against the Estate or the Revocable rBlatingto
the Exhibit D artworkexcept if one of theediscrete circumstances appli€s if Himan had
sold or disposed of originals of the Exhibit D artwork; (2) if the originals of thigoaktwere
within the custody or control of the Estate or Revocable Trust (or any dmytycontrolled); or
(3) if the originals had been given away to anyonerdtian Barry or his sister2010Release
Agreement 1 8, identifgg these as “Reservétlaims.”

None of thes¢hree Reserve@laimsapplies to the factsn whichBarry s presenfraud
claimis based The Reserved Claims eaplesuppose thadimanownedoriginals of the Exhibit
D artwork. Barrys fraud claim, by contrastpeatedly allegethatthat was not true. Ragh it
alleges that Himan lied to Mildrgdmong othersfp the effect that thExhibit D artwork was of
“significant value,” whereas ifact it consisted of forgeries, and thattherebydefraudederin
the 1967 negotiationsSpecifically, t stateghat Himan‘intended to deceive Mildred Brown and

disadvantage her in the negotiations leading to the Separation Agred&yemsiepresenting to
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her that the artworks cowet by the Separation Agreement wietee and authentic artworks.”
Compl.|1 5758; see also idf144, 45, 59, 61-62°

Disputing that thd&kelease Agreement bars his claBarry makes two arguments. First,
heattempts to recast hesent fraud claimHecharacterizeg as alleging “that while Himan
Brown was in control of the artwork, he disposed of it and misrepresented that theypmpert
delivered to Plaintiff had vak1” Defs.” Mem.14. Having carefully reviewed the Complaint, the
Court finds this characterization of the fraud claim untenable and, indeed, contdregulaii
language of théraud claim clearlyindeal repetitively,assers that, as of 1967, Himdred to
and deceived Mildrebly falselyrepresenting to her that the Exhibit D artworks were originals.
See, e.gCompl. 11 35, 37-40, 42-45, 57-6@; 1 45 (“As a result of these continuing
misrepresentations, Mildred Brown never discovered for herself that a meadrer of the
Artworks were forgeries.”)

Second, Barry argues that it is “fundamental that fraud vitiates a contractramits plee
defrauded pay to rescind the contract.Pl.’'s Mem.14-15. But the cases awhich Barry relies
areinapposite. They address the situation in whiclctmract or agreemetftat is sought to be
enforcedwasitself induced or infected by fraucdee, e.gGordon v. Bialystoker Ctr45
N.Y.2d 692 (N.Y. 1978)t6 determire enforceability ofpromise ofa gift, court considered role

of fraud in the making of the promis&udowsky v. Shalitt10 N.Y.S.2d 781 (App. Div. 1st

12 Although the 2010 Release Agreement precludes claims only against the Estate and the
Revocable Trust, dismissal of Basyfraud claim against the Charitable Trust is merited as well.
To the extent the fraud claim even references the Charitable Trust, isdidgkty against the
Trust only derivatively from the liability of the Estate, and the fraud clairmagtne Estates
clearly precluded by the 2010 Release Agreem8eeCompl. I 65 (recovery sought only from
assets of the Revocable Trust and the Charitable Trust only if the Estate Reddloable Trust
are “found to be insolvent” or “unable to satisfy a judgment”). The Complaint makes no
allegations of fraud, let alone particularized ones sufficient to meet the rstaridiaed. R. Civ.

P. 9(a), against either trust.
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Dept 1985) (court considered fraud in creationsafblease agreement in action over legitimacy
of that agreement)AlthoughMildred's assent to the 1967 Separation Agreement may (or may
not) have been procured by fraud, as Barry allege's,Mem.16, Barry hasofferedno basis to
suppose that th2Z010Release Agreememhichheentered into after Himas death, was
procured by fraud. Quite the contraryarfrom dleging that he was deceived when he entered
into the Release AgreemeBiarrys Complainthere—audaciously-ignores the Release
Agreement altogether.

Further, the circumstances surrounding the Release Agreement are incongistany
supposition that Barry was defrauded to enter into that August 2010Brcy: was represented
by able counsel at the time of the Release Agreerkiemian (the allegednalefactor behind the
fraud directed at Mildredvas deceased amd longeravailable to mislead Barygnd Barry
does not allegthat any misleading statememésdirected to him byepresentatives of Himan
Estate or the trustsAnd the Release Agreememdflectsthroughout the signatoriesfear
appreciatiorthat— save for the two paintingenominated as “the Valuable Ar'the balance of
the Exhibit D art was not genuine or valuabl8ee, e.g.2010Release Agreement I 9
(preliminary executor Kayepresents and warrants that he has no knowledge “that any work of
art on the List other than the Valuable Art was once genuine during the time it wad by
HIMAN BROWN?”). Thus, far from being defrauded 2010, Barry was amply on notice as of
the time he entered intthe Release Agreemetitat the Exhibit D artwork, save the Valuable Art

(the Picasso and Guillenin paintings)was of nominal value.
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Summary judgment is therefore warranted for defendants as to the fraudocidime

basis of thaRelease Agreement.
2. The fraud claim is barred by the statute of limitations

Barry is independentlybarred from bringing his fraud claim by the statute of limitations.
The statute of limitations for fraud ‘ithe greater of six years from the date the cause of action
accrued or two years from the time the plairgifthe person under whom the plaintiff claims
discovered the fraud, or could with reasonable diligence have discovered it.” N.Y.RC$
213(8). Because the fraud as alleged by Barry papetrated (and hence accruied) 967,
whether his claim is timely turns on when the statute of limitations applicable to disbagan
to run. That period “begins to run after the plaintiff obtains actual knowledge of tisegfaing
rise to the etion or notice of the facts, which in the exercise of reasonable diligencel haté
led to actual knowledgé.’Hopkinson v. Estate of Sieg&lo. 10€v-1743, 2011 WL 145863t
*5 (S.D.N.Y. Apr. 11, 2011) (quotingC Capital Partners, LP v. Frontier Ins. Grp., In818
F.3d 148, 154 (2d Cir. 2003)). “A plaintiff need not be on notice of the entire fraud to trigger a
duty to inquire,”"GVA Mkt. Neutral Master Ltd. v. Veras Capital Partners Offshore Fund, Ltd.
580 F. Supp. 2d 321, 327-28 (S.D.N.Y. 8)the need have onl{sufficient operative facts” that

indicate that further inquiry is necesgadopkinson 2011 WL 1458633, at *5ee also Hinds

13 Alternatively, Barrys fraud claim is barred, based on the Release Agreement, by the doctrine
of accord and satisfaction. Under that doctrine, “[a]n accord is an agreement thakadesti
performance will be accepted, in the futurelieu of an existing claim . . Execution of the
agreement is a satisfactionDenburg v. Parker Chapin Flatta& Klimpl, 82 N.Y.2d 375, 383

(N.Y. 1993) (emphasis addedge also May DéepStores Co v. Int'l Leasing Corpl F.3d 138,

140 (2d Cir. 1993) (Under New York law, “[a]n agreement of one party to give, and another
party to accept, in settlement of an éxig or matured claim, a sum or performance other than
that to which he believes himself entitled, is an accord. The execution of the agreeane
satisfaction. Although an accord, by itself, has no effect, an accord aridcsainsbars the

assertion bthe original claim.”) The Release Agreement, which all parties agree was executed,
is clearly such an accord and satisfacti®ee2010 Release Agreement 1.
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Cnty. v. Wachovia Bank N,ANo. 08ev-2516, 2011 WL 4344010, at *2 (S.D.N.Y. Sep. 7, 2011)
(“‘[iInquiry notice is triggered by evidence of the possibility of fraud, notdipmlete exposure
of the alleged scat) (quoting GO Comp., Inc. v. Microsoft Corp08 F.3d 170, 179 (4th Cir.
2007)).

In the Courts assessmenté discovery rule here was triggeradd the statute of
limitations therefore expiredipng, long ago. A defendantproperly poit out, Mildred
possessd theExhibit D art for seven years, between the 1967 Separation Agreement and her
death in 1974. She had every opportunity to examinExheit D artwork, situated in her
home, ComplY 42 and to have it inspected or appraised. Whether or not Mildred didrso —
whether she appreciated from the outset thaEttiebit D art largely consisted of non-original
works —is unknown, andrrelevant. What is relevant is thaas theparty putatively defrauded
into entering into the Separation Agreemeaitty, Mildred had every opportunity to discover the
fraud. Indeed, based ¢me claims irBarry sfraud countthese‘forged” artworkswerein
Mildred's plain sight for seven yeaf$.

In any event, by no later than 2002, when he broughirssiaite couraigainst his father,
Barry was well awaref thekey pillars of a fraud claim First, based on the allegations in the
Complaint here, Barrgnew thathis father had held out the Exhibit D artwork as valuabie
including to Mildred Barry in fact alleges that his fatheade that represttion not only to

Mildred, but to Barrypersonallyand “hundreds of others.See, e.gCompl.{135, 37-41.

14 Barry alleges that despite having deliberately negotiated to obtain valuable artwork and
having foregone compensating benefits in the Separation Agreement in ordeinatebt

Mildred never learned that the artwork in her possession was not genuine. Compl. § 45. Barry
does not provide a factual basis for this claim, which strains plausibility. But, eadiing this
claim, the discovery rule would still apply. That rule applies in the absencwuaf lgowledge,
where “a reasonably diligent p&iff would have discovered the facts constituting the violation.”
Merck & Co. v. Reynold4.30 Sup. Ct. 1784, 1798 (2010).
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SecongBarry knew that his father harbored fraudulent intentions towards his mothertahe

of the Separation Agreement. In his 2002 Compl&atry,in fact, allegedot onlythat Himan

had admitted “taking uair advantage of Mildredih connection witlthe Separation Agreement
see2002 Compl. 1 9, but algbat Himanhad successfullgnlistedhis adult sorBarry's support

in a cynical conspiracy tdisadvantag8arry's mother in the divorce proceedings, in exchange
for Himan s promise offuture support to Barryld. 19-14, 28, 47-48, 58, 73. Anthird, by

2002, Barry, by his own admission, knew that much of the supposed valuable art described in
Exhibit D was not in Himats possessionid. 1 21, 24-25.

To be sureBarry s thesiof wrongdoing in the 2002 Complaint was distifrom that
claimed in thepresentraud count He claimedhenthat his father had sold off the valuable
artworkafter Mildreds deathin breach of the Separation Agreement and an oral promise to
Barry,whereasis fraud claim today asserisat Himanhadduped her (along with Barry and
“hundreds of others”) to believe the Exhibit D artwork was genuine and valuabiéy no
later than2002, Barryhad more than enough facts in hand to conclude thétainehe alleges
todayhadbeen perpetrated on his mother. Indeekingly, in recasting Himas wrongdoing
todayas fraud rather than as a breach of cont&antry's current Complaint does not cite a
singlefactindicative of fraud of whiclBarrywas not aware 2002. Thus, tthe extenthat
Barry today may be said to have “discovered” that his father on 196¥ehaektrated a fraud on
his motherBarry hadin hand, no later than 2002, #ile data he needed to make that same
“discovery.”

Dismissal of Barrys fraud claim is taswarrantedpbecause both the spearlimitations
period measured from accrual, ahd twaeyearlimitations period measured under the discovery

rule, have long since expired.
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3. The fraud claim is barred by res judicata.

For closely related reasoriZarry s fraud claim is barred by the doctrine of res judicata.
That doctrine provides thaa final judgment on thmerits of an actioprecludes the parties o
their priviesfrom relitigating issues that were or could have been raised in that adtiamara]

v. Bankamerica Corpl128 F.3d 94, 97 (2d Cir. 1997). A dismissal based on res judicata is
appropriate based on an assessment of the complaint at issue and prior litigatioichk te
Court may take judicial noticesSee Greenwich Life Settlements. v. Viasource Funding Grp.,
LLC, 742 F. Supp. 2d 446, 452 (S.D.N.Y. 20ID)kio Marine and Nichido Fire Ins. Co. v.
Canter, No. 07€v-5599, 2009 WL 2461048, at *3-4 (S.D.N.Y. Aug. 11, 2009).

The 2002 Lawsuit ended in a final jJudgment against Barry, with prejudice, s to a
claims he raised relating to his fatlseartwork, including the Exhibit D artwork. That judgment
was affirmed by the Appellate Division. Theug as to res judicata is therefore whether Barry
present claim of fraud waaised,or could have been raisad,the 2002 action. In making that
judgment, the Court looks towhether the same transaction or series of transactions is at issue,
whetherthe same evidence is needed to support both claims, and whether the facts essential t
the secondaction] were present in the first. Monahan v. City of New York Dep’t of Cqr214
F.3d 275, 289 (2d Cir. 2000) (quotingRB v. United Techs. Corx06 F.2d 1254, 1260 (2d
Cir. 1983)).

Based on a review of the pleadings and decision in the 2&02uit Barry did not raise
a fraud claim in that proceeding. Rather, Barry’s thesis with regard tocthieittD artworkwas
that Himanhad sold, or divertedgenuine art fom that list after Mildre deathjn violation of
the Separation Agreemeand his oral promise to Barry, so as to disadvantage .Beowever,

it is quiteclear that thatraudclaim could have been raised alongside the d#nait Barry
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brought in 2002.The fraud claim relates toisconducby the same person (Himarelating to
the same artworkthe Exhibit D artwork) in violation of the same agreement (the 1967
Separation Agreement). The 2002 Action and the present laalswiallege the same victim
(Barry). And, as noted above, Barry has not identifiedsangle pieceevidence of fraud
acquiredsince 2002.

The fraud claim Barry brings today thus should, and could, have been brought in 2002,
and it is therefore barred by res judicaBee, e.gZito v. Fischbein Badillo Wagner Harding
915 N.Y.S.2d 260 (N.Y. App. Div. 3d DeaR011) (slip op.Yplaintiff’s claim barredby res
judicata because underlying events identical to those addressed by courermaetadn).

In reaching this conclusion, the Coadknowledges Bartg claim that his 2002 Lawsuit
was dismissed on the ground that it was not riples Mem.5. But, as a review of the decisions
in that case reflects, that is true only of the first causetodn in that casen whichBarry had
alleged thaHimanhad breached the Separation Agreenbextause his will did not leave the
Exhibit D artwork to Barry and his sist&t.In affirming the dismissalsato that cause of action,
the Appellate Divisiomoted thatan agreement to make a will is generally enforceable only
after the death of the promisor,” and Badwyring hisfather s lifetime therefore had no “vested
legal right” to pursusuch a claim Kramer Aff. Ex. C, 32. The Appellate Division did not,
however, so qualify its rulings affirming the dismissal, with prejudisegp Barris othercauses

of action,including counts two, five, seven, and eight, all of which alleged injury to Barry based

15 Notwithstanding this, the Appellate Division did not disturb the Supreme Galisthissal
with prejudiceof that claim.
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on his fathers sale ofartwork promised to him (including artwork promised under the
Separation Agreement®

C. Plaintiff’s Conversion Claim

The Court finds that Barry’s conversion claim is also subject for dismiss#hyéar
independent reasons.

1. The conversion claim is barred by res judicata

Barry s conversion claim is, clearlparred by res judicata, because Bar002 lawsuit
made, effectively, the same claam Barry makes today, and that clauas dismissed with
prejudice.

As noted, the 2002 lawsuit claimed in multiple counts, thiérMildred's death, Himan
had sold ofthe Exhibit D artwork, depriving Barry, and his sister, of their rightful owhigrs
interest in thaallegedly valuablartwork. Thecurrentconversion clainsimilarly postulates that
Himanretook the'original and autentic Artworks”from Mildred after her death, anéplaced
those artworks with forgeries or reproductions and kept the original artworks faifieesing
Barry “with worthless Artworks at the time of Himan Browrdeath,'Compl. § 66, and
“depriving [Barry] of his ownership interest in the Artworks,” Compl.  73.

The 2002awsuitand the current conversiataim thus bothallegethe same conduct,
differing only as to particular®(g, the conversion claim adds thkegationthat Himan

substituted worthless reproductions or forgeries for the originahmdt}he characterization of

16 Because the Court finds that Barry’s fraud claim must be dismissed for the thrpeaaet
reasons set forth above, the Court has no occasion to reach defendants’ other afguments
dismissal of that claim.

7 Unlike the fraud claim, the conversion clainpieserved by the Release Agreement, because
the conversion claim is based on the premise that Himan owned originals of the Exfibit D
but did not transfer such art to Mildred at the time of the Separation Agreement.
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the claim (“breach of contract” versus “conversionAs such, the dismissal of the 2002 claims
with prejudice is res judicatébee, e.gZito, 915 N.Y.S.2d 260 (platiff’s claims barred by res
judicata even though he had added a cause of action under the state judiciary law to his
malpractice claims, because the new cause of action is predicated on the same ctimeluct as
earlierraised claim).In any eventeven ifthe conversion claim were not regarded as raising
literally “the same issues” as were litigated in 2002, such iSsoe&d have been raised in that
action.” Maharaj, 128 F.3d at 97.

2. The conversion claim fails to state a claim.

Theconversion claim also fails to state a claim, and must be dismissedrurider
12(b)(6), for two reasons.

First, Barry does not adduanyfactual allegations to suppdhis claim. Instead, the
Complairt admitsthat theconversiorclaimis 100%conjectural. That claim begins: “In the
event that it is conceivable that Himan Brown did deliver original and authenvorks to
Mildred Brown . ... Compl. § 66.Nowhere in the claim does Barry set forth any factual basis
to believe that originals of the Exhibit D artwonkere ever owned by Himatet alone that they
were soldor transferredy Himanand replaced byférgeries” or “reproductions.”

Although it is entirely proper to plead in the alternatteehave facial plausibility, a
plaintiff mustplead “factual content that allows the court to draw the reasonable inference that
the defendant is Iide for the misconduct allegedAshcroft v. Igbal129 S. Ct. 1937, 1949
(2009);see als&.E.C. v. Gabél 653 F.3d 49, 57 (2d Cir. 2011) (“To survive a motion to
dismiss, however, a complaint must allege a plausible set of facts sufficrarge@ right to
relief above the speculative levg].Amidax Trading Grp. v. S.W.I.LF.T. SCRo. 09-3293-cv,

2011 WL 6317466, at *7 (2d Cir. Dec. 19, 20{d¢r curiam)“‘The plausibility standard is not
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akin to a probability requirement, but it asks for more than a sheer possibilitydbéendant
has acted unlawfully.)(quotinglgbal, 129 S. Ct. at 1949ATSI Communications, Inc. v. Shaar
Fund, Ltd, 493 F.3d 87, 98 (2d Cir. 2007) (plaintffactual allegations mubkg “sufficient'to
raise a right to relief above the speculative [8véjuoting Twombly 550 U.S. at 555)Here,
Barry s hypothetical- and, for all intents and purposes, imaginedeagihg falls well short of
the requiremestof Twomblyandigbal.*®

Second, even if this were not so, the conduct Barry postulates in the conversion claim
does natas a matter of lavgonstitute conversion. Conversion is the “unauthorized assumption
and exercise of the right of ownership over goods belonging to another to the exclusen of t
owner’s rights.” Thyroff v. Nationwide Mut. Ins. Ga160 F.3d 400, 403-04 (2d Cir. 2006).
Barry s conversion claimhowever, is bagkon the thesis that Himaonverted the original,
valuable art, by replacing it with “forgeries and reproductions” and, presumalbityg $or
giving away)the original art® At all times until his deattHiman undisputedly owned outright
the Exhibit D artwarks (whether or not authenticAs a matter of lawHiman could not have
committed conversion as to objects that he owr&sk, e.gSoroof Trading Dev. Co. v. GE

Fuel Cell Sys. LLCNo. 10€v-1391, 2012 WL 20911@t *7 (S.D.N.Y. Jan. 24, 2012) (an

18 This shortcoming is particularlylaying in light of the Relase Agreement. As noted, that
agreement presupposes that originals of the Exhibit D artwork (apart from thebléahrt)

were never owned by Himan, while reserving Barnght to pursue such origitgin the event
that Himars ownership of such originals came to ligi8ee2010 Release Agreement 1 8. The
conversion claim — indeed, BarsyComplaint- is devoid of any factual allegatioratithe
ownership by Himan of such originals has now come to light.

19 Barry nowheralleges that Himan continued to possess the original artwork at the time of his
death or that the Estate is currently in possession of the original artwoHe Release

Agreement to which Barry is a party, signatory Kay, the preliminargugge of Himan' s estate,
represents that the Estate does not possess any original art (and indeed thatKariyart on

the List other than the Valuable Art was once genuine during the time it weesldwy HIMAN
BROWN?”). 2010 Release Agreement { 9.
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element of conversion is that the party charged “exercised dominion or a rightexsbiprover
property belonging to another3eifts v. Consumer Health Solutions LIN®. 05€v-9355, 2011
WL 4542905 at *8 (S.D.N.Y. Sep. 30, 2011) (conversion “requires that the defendant exclude
the owner from exercising her rights over the goods”hawvercause of action Barry possibly
had or has arising out of the failure of his father to bequeath the Exhibit D artworkycaBdr
his sister as required by the Separation Agreement, it is not conversion.

3. The conversion claim is barred by the statute of limitations

Finally, the conversion claim is bad®y the statute of limitationsThe Complaint does
not state when Himashypothesizea¢onversion +.e., the sale and substitutiorof-any original
Exhibit D artwork took placeAs the Complaint openlgdmits any such conversion entirely
conjectural.

Significantly, Barry, in the 2002 lawsuit, made the same allegation, that his father had
sold or otherwise disposed of tBghibit D artwork. Absent any allegation in the Complaiha
more recent act of conversion, there is no basis to asbatn@nysuchactoccurredafter
2002%° And as to any sale of artwork that had occurred as of 200&reeeyearstatute of

limitationsfor conversion long ago expiréd.

20 Even the 2002 date is generous to Barry: his complaint in the 2002 Lawsuit did not allege the
date of any alleged sale by his father of artwork promised to Barryharahly sale of artwork
referenced in the court transcript furnished by Barry is a 1990 sale afeagly, an item listed

on Schedule C of the Separation Agreem&uePl.’s Mem.Ex. B, at 14.

2L In New York State, there is no discovery rule which applies to causesaf fmticonversion.
See, e.gVigilant Ins. Co. of Am. v. Hous. AuthEifPasq 87 N.Y.2d 36, 44 (N.Y. 1995)

(“accrual [of a conversion claimjins from thedate the conversion takes plaoel not from
discovery or the exercise of diligence to disctyv@nternal citation omitted).Indeed, even if

there were such a discovery rulee statute of limitations measured undey suchrule would
havelong ago expired, as Barry had not only discovered the precipitating facts as of 2002, but
brought the 2002 Lawsuit on the basis of them.
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D. Failure to Join a Necessary Party

Defendants alternatively seek dismissal under Federal Rule of Civil PrecE@lurased
on the Complains failure to jointhe Estate of Mildred Brown, arighrry s sister, Hilda A
person must be joined as a necessary party, if feasible, if:

(A) in that persors absence, the court cannot accord complete relief among

existing parties; or (B) that person claims an interest relating to the subjeet of th

action and is so situated that disposing of the action in the per@losence may:

(i) as a practical matter impair or impede the pésability to protect the

interest; or (ii) leave an existing party subject to a substamdlalof incurring

double, multiple, or otherwise inconsistent obligations because of the interest.

Fed. R. Civ. P. 19(&)). Where the Court determines that a party is necessamyst order”

that the party be joined. Fed. R. Civ. P. 19(a){@)av. Texaco, In¢.157 F.3d 153, 162 (2d Cir.
1998) (“Rule 19(a) requires the Court to join any person who is necessary toceffeptete

relief, where such joinder is feasibleGreenwich Life Settlements, In€42 F. Supp. 2d at
455-56. Where it is ot feasible to join the absent party, the Court must determine “whether, in
equity and good conscience, the action should proceed among the existing partiesidreshoul
dismissed. Fed. R. Civ. P. 19(b).

To the extenthatdefendantsRule 19motion isbased on a failure to join the Estate of
Mildred Brown, the Court denies that motion. It is undisputed that from 1967 forward, Mildred
had no more than a possessory interest in the Exhibit D artworks. Thustateihas no
ownership interest implicatdaly the current controversy. To the extent Barry alleges (in the
fraud claim) that Mildredwas deceivethy Himan to believe that the artwork theg promised in
the Sepeation Agreement to leave to theo children was more valuable than it actually was,
that injury today falls upon Barry and Hilda, notMiidred s Estate.Her estatés absencéom

this litigationdoes not prevent the Court from “accord[ing] complete relief among existing

parties,” Fed. R. Civ. P. 19(4)(A), and her state has ndtlaim[ed] an interest relating to the
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subject of [this] action.” Fed. R. Civ. P9(a)1)(B). In any evat, 45 years after Mildred’
death|t is not feasible to join herséate, angdif not otherwise deficient, this actimould in
equity and good coogenceproceed without it. Fed. R. Civ. P9(b).

However, the opposite conclusion inheresoaBarry s sister, Hilda Barrys claim of
injury as articulated in the Complaint derives entirely from his role as aghitg beneficiary of
the SeparatioAgreement. That agreement provided that Barry and his sister were to inherit,
jointly, the Exhibit D artwork upon the death of the latter of their parents. Any intenegt Ba
claims as to that artwork is, thus, a joint interest with his sisté&totably, Barrys Complaint
demands judgment in Barry’s favor against the defendants, but does not seek aror tabef f
sister. And, strikingly, despite Barrig only half-interest in the Exhibit Rurtwork, the
Complaint demands judgment in Bagyavor for‘not less than $27,754,570,” which it alleges
is the full value of th&xhibit D artwork at issue. Comgl.12 Barry offersno explanation for
his demand tha courtor jury, effectively,awardHilda’s halfinterest to Barry.

Under thes circumstances, Hildavould be a necessary party to this litigatioere the
Complaint not otherwise fatally deficienfhe has amterest identical to Bariy. Assuming
that averdict and judgment for $27,754,570 in Basrfavorwere returned againstiman s
Estate andhe truststhe defendants would be leftposed to a parallaction by Hildafor her
50% interest. Thisasethuspresents a classic example where joinder is necessary in the interest
of affordingcomplete relief among existing pagjd-ed. R. Civ. P. 19(a)(A), and to avoid

“leav[ing] an existing party subject to a substantial risk of incurring double, multiple, or

2 The Release Agreementwhich provides for the proceeds of the sales of the Valuable Art,
i.e., the Picasso and Guillaumin paintings, to be shared equally between Barry astéhis s
confirms this understandingsee2010 Release Agreement %5
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otherwise inconsistent obligatiaisFed. R. Civ. P19(a)(B). To this, Barry offers no
persuasive rejoinder.

E. Candor with the Court

TheCourt is, finally, compelled to express its disappointment in the conduct of Barry and
his counsein filing this Complaint without disclosintherein the fact of the010Release
Agreement Barry entered into thRelease Agreement with the defendant Estate and the
defendanRevocable Trust justix weeks beforée filed this Complaint The Release
Agreement resolves Barry's rights, as against the Estate, withctéspghe Exhibit D artwork
the subject of thisase.And, as discussed herethge Release Agreement squarely bars Barry
fraud claim here. As a matter of basamdor with the Court and professional responsibility, it
was incumbent oBarry and his counseb disclose the fact of that agreement smdxplain

why the claims he brought were, purportedly, preserved by that agreement.

23 Barry states onlhat “[d]ue to jurisdictional constraints, Plaintiff cannot obtain relief against
the Defendants in a forum in which Hilda could involuntarily be joindds” Mem.24. Barry

does not explain this conclusory statement. Notably, Barry has supplied the Glowm wi

affidavit he submitted in the 2002 Lawsuit, to which his sister was also not nametyadipar

that affidavit, Barry represented that, if necessary, biersnevertheless “agrees to join this
lawsuit.” Ds.” Mem.Ex. B, at § 6. Tellingly, Barry has made no such representation in this case.
Indeed, while vigorously opposing defendants’ Rule 19 motion, Barry nowhere represents tha
his sister is even awaod the fact of this lawsuitSeePl.’s Mem.22-25.
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III. CONCLUSION

For the various reasons stated in the foregoing, plaintiff’s complaint is dismissed, with
prejudice.”*

The Clerk of the Court is directed to terminate the motion at docket entry number five

and to close this case.

SO ORDERED.

(sl A Erploms

Paul A. Engelmayer
United States District J udge

Dated: February 9, 2012
New York, New York

2% To the extent the Court has dismissed (or granted summary judgment to defendants on)
plaintiff’s claims based on res judicata, the statute of limitations, or the Release Agreement,
these dismissals are, by their nature, with prejudice. In addition, this Court’s Individual Rules
provide that upon receipt of a motion to dismiss, a plaintiff may either exercise his right to
amend the complaint, or, alternatively, oppose the motion to dismiss, thereby giving up his right
to amend. See Judge Paul A. Engelmayer’s Individual Rules and Practices in Civil Cases, Rule
3F, available at http://www.nysd.uscourts.gov/cases/show.php?db=judge info&id=568. Here,
Barry elected to rely on his complaint as originally pled.
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