Guzzo v. Cristofano

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

No. 11 Civ. 7394 (RJS)

GERARDOGUZZO0,

Petitioner,

VERSUS

LuisA MARIA CRISTOFANQ

Respondent.

OPINION AFTERBENCH TRIAL
December 30, 2011

RICHARD J.SULLIVAN, District Judge:

Petitioner Gerardo Guzzo brings this
action pursuant to the Hague Convention on
the Civil Aspects of International Child
Abduction (“Hague Convention”), Oct. 25,
1980, T.I.LA.S. No. 11,670, seeking an order
directing the return of his five-year-old son
to Italy. The child is currently in the care of

his mother, Respondent Luisa Maria
Cristofano, in New York.
From November 7, 2011 through

November 9, 2011, the Court held a bench
trial in this matter. For the reasons that
follow, Petitioner's application for relief
under the Hague Convention is denied.

|. BACKGROUND
A. Findings of Fact

Petitioner is an Italian citizen who was
born and raised in dty. (PTO at 11.)
Respondent is a United States citizen who
grew up in the Bronx, New York.ld.)) The
parties met in September 2005, while on a
flight from New York to Italy. (Aff. of
Luisa Cristofano, dated Oct. 30, 2011
(“Cristofano Aff.”) 1 4.) At that time,
Petitioner lived — and continues to live — in
Scario, Italy. (Aff. of Gerardo Guzzo, dated
October 5, 2011 (“Guzzo Aff.”) (1 1.
Respondent, who was tmling to Italy to
attend a wedding, resided at her home in

! The following facts ardaken from the evidence
presented at trial, the tridanscript (“Tr.”), and the
joint pre-trial order (“PTQO").
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Westchester County. (Cristofano Aff. { 4-
5.) Petitioner ad Respondent are both
attorneys with small practices near their
respective homes. (PTO at 11.)

After their initial meeting, the parties
remained in contact, and, in October 2005,
Petitioner visited Respondent in New York.
(Cristofano Aff. 1 6-73. During that visit
and subsequently, the parties discussed
marriage. Id.) The parties’ plan was to
have a “bi-continental” marriage, in which
“[Respondent] would live in New York,
[Petitioner] would live in Italy, and [the
parties] would go back and forth.” (Tr.
155:8-11.)

In the subsequent months, Respondent
traveled once to Itg| and Petitioner made a
second visit to New York. (Cristofano Aff.
19 7, 10.) The parties continued to discuss
their plans for marriage as well as ways in
which they could maintain their legal
practices while away from their respective
homes. Specificallythe parties discussed
the prospect of Petitioner applying to LL.M
programs in New York. See Ex. BB.)
Also, in December 2005, while Petitioner
was visiting Respondent in New York,
Respondent arranged for Petitioner to be
interviewed on Radio Maria, a religious
radio station with an Italian-American
audience. e Ex. X.) During the
interview, Petitioner advertised his law
practice and stated thae had a law office
in Bronxville, at Respondent’s business
address. Seid.; Tr. 23:9-12.)

In January 2006, Respondent discovered
that she was pregnant. (PTO at 11.)
Respondent visited Petitioner in Scario in
February 2006, at which time they discussed
Respondent’s pregnancy. The parties
wished to marry, but disagreed over whether
the wedding should takplace in Italy or

New York. (Tr.299:12-300:18.) Petitioner
told Respondent that if she agreed to live in
Scario, he would marry her in a religious
ceremony. Id.) Respondent resisted, and
the parties were ultimately married in a civil
ceremony in New York while maintaining

their bi-continental residees. (PTO at 11.)

In April 2006, Respondent moved from
her house in Tuckahoe to an apartment that
she owned in Bronxville. Respondent
rented out the Tuckahoe house except for
the basement, which she retained the right to
occupy. (Cristofano Aff. § 17.) Around this
time, Petitioner continued to look for legal
work in  New York. Specifically,
Respondent placed advertisements on
Petitioner's behalf in an Italian-American
newspaper and installed a nameplate for
Petitioner at her Bronxville office.
(Cristofano Aff. 1 6¢; Tr. 23:18-23; EX.
DD.)

In September 2006, the child was born.
In the several years following the child’s
birth, the parties maintained their bi-
continental marriage as  originally
contemplated. From 2006 through 2008,
each party visited the other on numerous
occasions. See Ex. B.) In December 2007,
the parties agreed oa visitation schedule
pursuant to which Respondent would stay
with Petitioner in ltaly for a two-month
period, and then return to New York for no
more than twenty days (Tr. 155:14-18.)
Respondent testified thahrough the end of
2008, she attempted to comply with that
arrangement. I¢.) Despite the substantial
amount of time that she was spending in
Italy, Respondent maintained her New York
law office, and even refused an offer to sell
her practice to a pair of New York attorneys.
(See Aff. of Richard Abbate, dated Oct. 27,
2011 (“Abbate Aff.”) at 1 2.)



In July 2008, Respondent became
pregnant again. (Crisfano Aff. § 27.) The
parties again argued over whether the child
should be born in Italy or New York.Id)

In  August 2008, however, Respondent
miscarried. Id.) For the remainder of 2008,
Respondent and the child spent the vast
majority of their time inltaly. (Ex. B.) In
November 2008, Respondent became
pregnant once again. Petitioner asked
Respondent to register in Scario as a local
resident so that she would be eligible for
state-funded medical insurance, but
Respondent refused to do so. (Tr. 277:2-3.)
Shortly thereafter, the parties’ relationship
became quite tumultuous. They argued
often, and, ultimately, Respondent had
another miscarriage. (Cristofano Aff. § 32.)
In February 2009, Respondent took the child
back to New York and told Petitioner that
she wanted a separation. (Tr. 52:21-53:23.)

Over the next several months, the parties
and their counsel negotiated a separation
agreement (the “Separation Agreement”),
which  was executed in English by
Respondent on May 20, 2009, and in Italian
by Petitioner on June 10, 2009. (Ex. A.)
The Separation Agreement provided, among
other things, that: (i)‘[tjhe parties shall
continue to live separate and apart”; (ii)
“[tlhe Wife shall have custody[] of the
minor child of the parties”; (iii) “the
Husband shall pay child support to the Wife
for the benefit of the minor child of the
parties in the amount of Euro 500 per
month”; and (iv) Petitioer “consents to [the
child’s] current registration in the Good
Counsel Academy” in White Plains, New
York. (1d.)

The Separation Agreement also provided
for Petitioner’s visitatin rights as follows:

The husband and wife may agree to

any reasonable periods of visitation
of the child by the husband at any
time, subject to reasonable notice
and final approval byhe wife as to
the location and length of such
visitation. In view of the
international aspect of this issue,
however, the husband shall have
the absolute and uncompromisable
right of visitation during the
months of July and August of each
year in ltaly, orsuch other two-
month (or 60-day period) as shall
be agreed upon by husband and
wife with two months prior notice
by either.

The husband shall also have the
absolute right of visitation with
respect to Christmas and Easter in
alternating years.

When visitation occurs in Italy and
until the child is 16 years of age,
the wife shall accompany [the
child] who will live with his father.
At the husband’'s absolute and
unreviewable discretion, the wife
may live with the child during the
2-month  period of visitation
throughout the year; however, the
wife shall have the right to find and
live at her own apartment at her
expense. . . . When [the child] shall
become 16 years of age, he shall be
able to travel alone and can go to
Italy to visit his father who will pay
for his international travel and his
stay.

When visitation occurs in the USA,
the husband may reside in the
basement apartment at the wife’s
house at 34 Read Street, Tuckahoe,
NY, at his discretion and rent free.



(Id., Schedule A 1 4.)

After the Separation Agreement was
signed by both partie®espondent returned
to Italy with the chidl. Respondent testified
that her trip to Itat was undertaken as an
attempt at reconciliation with Petitioner, but
that she was only wiling to make the
attempt because she had the protection of
the Separation Agreement. (Tr. 126:3-17,
153:20-154:22.) Responakealso testified
that, regardless of the reconciliation attempt,
she never intended to have the child attend
primary school in Italy and that she always
planned to live with the child in New York
once he was in kindergarten. (Tr. 297:10-
299:4.) Respondent spent most of the
summer of 2009 in Scario, and, after a brief
stay in New York, Respondent returned to
Scario in November 2009 and the child
began attending nursery school there. (PTO
at11.)

At the end of 2009, Respondent
purchased a small cottage in the hills outside
Scario for 30,000 Euros. (Tr. 255:18-
256:4.) Respondent testified that she
purchased the house because the Separation
Agreement required her to bring the child to
Scario each summer for two months for
Petitioner’s visitation. (Cristofano Aff.
40.)

In 2010, Respondent and the child spent
the vast majority of the year in Scario, but
periodically made trips to New York.Sde
Ex. B.) In September 2010, Respondent
became pregnant yet a@g, but miscarried
shortly thereafter. (Cristofano Aff. Y 44-
45.) Around this time, the parties were
arguing frequently, and in November 2010,
Respondent took the child back to New
York with the intention of not returning to
Italy. (Id. T 45.)

In late Decembe2010, Petitioner visited
Respondent in New York and the parties
agreed to make another attempt at
reconciliation.  (Crigtfano Aff. § 48.)
Respondent and the chilgturned to Italy
with Petitioner on January 10, 20111d.J
Over the next several months, however, the
parties’ relationship became tumultuous
once again and, in August 2011, Respondent
returned to New York with the child, where
they have remained.ld; § 58.) Respondent
has since enrolled thehild at Good Counsel
Academy in White Plains and has initiated a
divorce proceeding in WWtchester County.

(1d.)
B. Procedural History

Petitioner initiated this action on
October 12, 2011, by filing a writ of habeas
corpus in the Suprem@ourt of the State of
New York, Bronx County, pursuant to the
Hague Convention and the International
Child Abduction Remedies Act (“ICARA”),
42 U.S.C. 88 11601-11611. On October 19,
2011, Respondent removéte action to this
Court, and Petitioner filed a motion to
remand. On October 24, 2011, the Court
denied Petitioner's motion to remand and
scheduled a bench trial. The trial was
conducted on November 7, 8, and 9, 2011.
The parties submitted post-trial briefs on
November 21, 2011.

I1l. ANALYSIS
A. Statutory Scheme

The Hague Convention “was adopted in
1980 in response to the problem of
international child abductions during
domestic disputes.’Abbott v. Abbott, 130 S.

Ct. 1983, 1989 (2010). The Convention’'s
express objectives are “to secure the prompt



return of children wrongfully removed to or
retained in any Cordrcting State,” and “to
ensure that rights of custody and of access
under the law of one Contracting State are
effectively respected in the other
Contracting States.” Hague Convention,
Art. 1.

Pursuant to ICARA, the Convention’s
implementing legislation, an aggrieved
custody claimant may file a petition in state
or federal district court for the return of a
child located within the court’s jurisdiction.
In order to prevail on such a claim, a
petitioner must show by a preponderance of
the evidence that “(1) the child was
habitually resident imne State and has been
removed to or retained in a different State;
(2) the removal or retention was in breach of
the petitioner’s custody rights under the law
of the State of habituaésidence; and (3) the
petitioner was exercising those rights at the
time of the removal or retention.Gitter v.
Gitter, 396 F.3d 124, 130-31 (2d Cir. 2005).

If the petitioner successfully establishes
a prima facie case of wrongful removal or
retention, then the burden shifts to the
respondent to establish one of the
Convention’s defenses, and if the respondent
fails to do so the chdlmust be returnedSee
Blondin v. Dubois, 189 F.3d 240, 245 (2d
Cir. 1999).

B. Habitual Residence

The central dispute in this matter
concerns whether New York or Italy
constitutes the child’s place of habitual
residence. After careful consideration of the
evidence advanced by the parties, the Court
finds that Petitioner has failed to
demonstrate by a preponderance of the
evidence that Italy, rather than New York, is
the child’s habitual residence.

In Gitter, the Second Circuit set forth a
two-part test for ascertaining a child’'s
habitual residence pursuant to the Hague
Convention:

First, the court should inquire into

the shared intent of those entitled to
fix the child’'s residence (usually

the parents) at the latest time that
their intent was shared. In making
this determination the court should
look, as always in determining

intent, at actions as well as
declarations. Normally the shared
intent of the parents should control
the habitual residence of the child.
Second, the court should inquire
whether the evidence

unequivocally points to the

conclusion that the child has

acclimatized to the new location

and thus has acquired a new
habitual residence, notwithstanding
any conflict with the parents’ latest

shared intent.

Gitter, 396 F.3d at 132.

Here, the Court finds that the Separation
Agreement, pursuant to which the parties
agreed that Respondent would have custody
of the child, live with the child in New
York, and send the child to school in New
York, constitutes the last shared intent of the
parties.

Despite the unambiguous language of
the Separation Agreement, Petitioner argues

2 Ppetitioner initially advanced the alternative

argument that even if NeWork was found to be the
place of habitual residence, the child had become
acclimatized to Italy suckhat Italy had become the
child’'s new habitual residence. At trial, however,
Petitioner abandoned that argument, conceding that
he could not make the showing required ur@idter.

(See Tr. 290:4-291:7.)



that the document fails to accurately reflect
his intentions at the time it was executed.
First, Petitioner argues that he was coerced
into signing the Separation Agreement “by
reason of . . . distress at the Mother’'s
holding the child hostage.” (Petr's Post-
Trial Br. at 12.) Petioner, however, grossly
mischaracterizes the evidence presented on
this issue at trial. Respondent did indeed
condition her June 2009 trip to Italy — and
her willingness to attempt to reconcile with
Petitioner — on Petitioner signing the
agreement. As Respondédastified at trial,
the Separation Agreement provided her with
“security” that, in the event that the
reconciliation failed, sh would be able to
return to New York with custody of the
child and resume her life according to the
terms of the agreement. (Tr. 153:20-
154:22.) However, Petitioner was aware of
the rationale behind Respondent’s condition,
and nevertheless agreed to sign the
Separation Agreement because it
represented “the final attempt to save my
marriage, [and] to make sure that once Luisa
would be here there would be grounds for
reconciliation.” (Tr. at 60:9-12.)

Whatever hopes for reconciliation
Petitioner may have harbored, therefore,
Petitioner clearly understood the terms of
the Separation Agreement and the binding
nature of the document at the time he signed
it. Petitioner’s trial testimony demonstrates
that he was well aware of the fact that, by
entering into the Separation Agreement, he
was consenting to his son “going to school
in New York” and that “[his] wife was to
have custody of him”:

THE COURT: You understood that
according to this agreement your
son was to attend school in New
York State in the fall, right?

THE WITNESS: Yes. Sure. It was
written.

* % %

THE COURT: So you signed the
agreement?

THE WITNESS: Yes.

THE COURT: Understanding that
the terms of this agreement were
that your son was to go to school in
New York?

THE WITNESS: Yes.

THE COURT: Andunderstanding
that your wife was to have custody
of him?

THE WITNESS: | did sign it.

THE COURT: You understood
when you signed it that that was the
condition, that was the terms of this
agreement, correct?

THE WITNESS: And | was also
hoping that there were the
conditions for us to obtain a
reconciliation and  ultimately
having both of them in Italy.

THE COURT: That was your hope,
but the terms of the agreement were
that she was to have sole custody
and the child was [to] go to school
in New York?

THE WITNESS: Yes.

* % %

THE COURT: You signed this



document here, right?
THE WITNESS: Yes.

THE COURT: You have already
said that’'s your signature on that
document, right?

THE WITNESS: Yes.

THE COURT: You understood this
was a legally binding document?

THE WITNESS: Yes.

* % %

THE COURT: | am asking, when

you signed this document, you
understood that this document and
its terms would be binding on you,

correct?

THE WITNESS: Certainly.
(Tr. 60:13-61:15, 94:12-95:2.)

While Petitioner hoped that he and
Respondent could effect a reconciliation
after the Separation Agreement was
executed, Petitioner'stestimony plainly
demonstrates his consent to the terms of the
agreement. Regardless of whatever
confidence Petitioner had his ability to get
Respondent to revisit the terms of the
agreement once they were reunited, there is
no evidence that the  attempted
reconciliation, in and of itself, altered the
agreement in any way.

% There is also no merit to Petitioner’s argument that
“fatal irregularities in the execution,
acknowledgement, and dedry” of the Separation
Agreement make the agreerhéanenforceable as to
custody.” (Petr's Mem. at 12.) Regardless of
whether the document is enéeable in family court,
it is nevertheless clearly probative of the parties’ “last

Indeed, the terms of the Separation
Agreement are consistewnith the nature of
the parties’ relationship leading up to the
execution of the document. From the time
the parties met in 2005, they engaged in a
“bi-continental” relationship in  which
“[Respondent] would live in New York,
[Petitioner] would live in Italy, and [the
parties] would go back and forth.” (Tr.
155:8-11.) If anythingthe parties’ actions
prior to the Separation Agreement suggest
that Petitioner — and not Respondent — was
open to relocating permanently. As noted
above, Respondent placed advertisements in
New York publications for legal work for
Petitioner. (Cristofao Aff.  17; Tr. 26:6-
8.) Petitioner appeared on a New York
radio station, during which he stated that he
had a law office in Bronxville, New York;
and Respondent ultimately put Petitioner’'s
nameplate on her offe door. (Exs. X, DD;
Tr. 23:18-23.) In contrast, the parties have
put forward no evidence that Respondent
sought legal work in Italy.

Petitioner additionally argues that, even
if the Separation Agreement represented the
intent of the parties at the time it was
executed, the parties’ subsequent actions
demonstrate a changed shared intent that the
child should be raised in Italy. Petitioner
testified that, after the agreement was signed
and Respondent went with the child to visit
Petitioner in Italy, the parties “started to live
as if the agreement hambver existed.” (Tr.
100:21-23.) Petitioner, for example,
testified that Respondent made no effort to
enforce the child suppbprovisions of the
Separation Agreement. Indeed, according to
Petitioner:

In the second half of June 2009, we

shared intent” for the purposes of determining
habitual residence under ICARAGitter, 396 F.3d at
134.



actually reconciled. We then
replanned our life together. We
went back to the time everything
started, and we decided that we
would have one roof over our
heads, [the child] included, and that
would be in ltaly. . . . At one point
we started behaving like a real
family and we started to consider
that agreement nonexistent, as if it
never happened.

(Tr. 323:8-17.) Petitioner testified that, after
this purported recoil@tion, the parties
developed a new “mugally shared opinion
that [the child] would strt the . . . first five
years of primary school and the following
three years of middle Bool” in Italy before
moving to the United States to continue his
secondary education. (Tr. 325:18-21.)

With respect to this assertion, the Court
finds that Petitioner’s testimony was not
credible. Moreover, it is belied by the other
evidence presented at trial. Significantly,
Petitioner made no mention of the alleged
conversations in which the parties reached a
new agreement about where the child should
be educated in any bis pre-trial affidavits,
memoranda of law, or proposed findings of
facts and conclusions of law. Indeed,
Petitioner has put forward no evidence of
any kind to corroborate his testimony on this
issue, despite the abundance of e-mails and
letters between the parties that were
produced. Put simply, the Court finds
Petitioner's assertion of a new “mutually
shared intent” to educate the child in Italy to
be a wholesale fabrication designed to meet
the legal standard established by the Second
Circuit in Gitter.

On the other hand, Respondent’s
conduct following the execution of the
Separation Agreement, when viewed as a

whole, is thoroughly consistent with her
stated intention to educate the child in New
York once it became time to enroll him in
kindergarten. Despite the parties’
apparently sincere attempts at reconciliation,
the evidence demonstrates that Respondent
never contemplated spending her life in Italy
or having the childattend Italian schools
following preschool. %ee, e.qg., Tr. 297:15-
299:4.) Moreover, Petitioner's argument
that the parties abandoned the Separation
Agreement is not persuasive. While it is
undisputed that Respondent did not seek
child support from Petitioner, the Separation
Agreement provides that, during visitation
periods in lItaly, “the husband shall pay for
the living expenses of the child . . . without
having to pay to the wife the monthly
support payment.” (Ex. A, Schedule A at 2.)
Additionally, Respondent’s extended stays
in Scario with the child by no means reflect
a rejection of the Separation Agreement,
given that the agreement provided that the
parties may agree to “any reasonable periods
of visitation” and that Respondent was free
to reside with Petitioner and the childd.}

Nor is the parties’ decision to send the
child to nursery school in Italy reflective of
a changed intention to make lItaly the child’'s
habitual residence for the foreseeable future.
Respondent  testified  credibly that,
regardless of the outcome of the attempted
reconciliation, she intended to send the child
to kindergarten in New York, which
Respondent considerd¢de beginning of the
child’s formal education. (Tr. 298:7-20.)
This is in contrast tdhe nursery school in
Scario, which Respondent considered
merely a “day care” meant to provide the
child with opportunities for social
interaction. (Cristofano Aff. § 7Zee also
Tr. 298:7-17.) Respondent further testified,
again credibly, that ghmade her intention
clear to those close to her, such that



“everyone in [her] family . . . knew that [the
child] would . . . start kindergarten in the
United States.” (Tr307:23-308:1.) Indeed,
while the child was attending the nursery
school in Scario, Respondent home-
schooled him in English in order to prepare
him for school in theUnited States. (Tr.
287:16-25.)  Accordingly, in December
2010, Respondent registered the child at the
Yonkers Board of Education, selecting three
schools for the 2011-2012 school yea®eg(
Cristofano Aff., 11 45-46; Ex. P.)

Respondent’s intention to educate the
child in New York is also evidenced by the
fact that at all times- both before and after
the Separation Agreement — Respondent
maintained a fully operational law practice
in New York. (Cristofano Aff. 1 16-17, 25,
33, 38, 79.) Respondent has put forward
evidence demonstrating that, in the period
following the execution of the Separation
Agreement, she continued to perform work
for New York clients and collaborate with
attorneys in New York. See Aff. of
Rimonda Dalloul, dated Oct. 27, 2011, 11 2-
3, 5.; Abbate Aff.  2.) Indeed, as noted
above, in May 2008, Respondent refused an
offer to sell her practice, stating that she had
no intention of discontinuing her New York
practice. (Abbate Aff. § 2.)

Moreover, the evidence demonstrates
that Respondent retained her New York real
estate — another fact consistent with her
stated intention to have the child attend
school in New York. Dspite renting out the
Tuckahoe House, she retained exclusive use,
possession, and occupancy of the basement
apartment, which, pursuant to the Separation
Agreement, Petitioner was permitted to use
when visiting New York. (Ex. MM.)
Additionally, the fact that Respondent
purchased a small house outside of Scario
undermines Petitioner’s testimony that, after

executing the Separation Agreement, the
parties “decided that we would have one
roof over our heads.” (Tr. 323:10-11))
Indeed, Respondent’s purchase of the house
was consistent with the terms of the
Separation Agreement, which allowed her to
find her own accommodations during the
child’s summer visitation periods in Scario.
(Cristofano Aff. 1 40; Tr. 63:21-24; EX. A,
Schedule A at 4.)

Additionally, and of particular
significance, Respondentpeatedly refused
to register the part® marriage in Italy,
which would have entitled her to state-
funded health insurance while there. (Tr.
36:7-37:12.)  Petitionertestified that he
“pleaded with her on many occasions” to
register so that sheould “enjoy benefits
that any Italian citizen enjoys,” but she
nevertheless resed doing so. I¢l.) The
child likewise did nothave Italian medical
insurance, but rather was insured through
Medicaid and received his primary medical
treatment in the United States. (Exs. K, L,
M; Tr. 71:19-24, 277:2-4.)

The Court’s finding that New York is
the child’s place of habitual residence is
consistent with receénSecond Circuit case
law on this issue. IrGitter, Israeli-born
parents who had been living in New York
for the entirety of their relationship decided
to “try living in Israel for one year."Gitter,
396 F.3d at 128. After deciding to relocate,
the parents “closed their New York bank
accounts, sold their cars, and placed their
furniture in storage.”ld. Once they arrived
in Israel, the parents placed their child in
day care and sold or gave away the family’s
possessions in storage. Id. After
approximately fifteen months in Israel, the
mother returned to New York with the child
and refused to go back to Israel. The father
brought an action under the Hague



Convention, seeking the return of the child
to Israel. The district court, despite
acknowledging “some indicators tending to
suggest that [the parties’] stay in Israel
might be of indefiniteduration,” found that,
ultimately, “[the] evidence only suggests
that Mr. Gitter himself never had any
intention of returning to live in New York.”
Id. at 135. On appeathe Second Circuit
found that the district court did not clearly
err in concluding that there was “no settled
mutual intent to make lIsrael [the child’s]
permanent home.1d.

In Poliero v. Centenaro, 373 F. App’X
102 (2d Cir. 2010), the Second Circuit
affirmed the districtcourt’s finding that
Italian parents whomoved with their
children to New York for two years did not
have a shared intent to abandon Italy as the
children’s habitual residence.ld. at 105.
The court made thisriding despite the fact
that the children attended two years of
school in New York, citing evidence that the
parties did not attempt to sell their family
home in Italy, maintained their personal
belongings and furniture in Italy, and
maintained continuous connections with
Italy even though they dinot live there for
the majority of the yearld.

Taken as a whole, the evidence
presented here that Respondent did not
intend to make lItaly the child’s habitual
residence is more compelling than that cited
by theGitter and Poliero courts. First, and
most significantly, the parties documented
their shared intention in a Separation
Agreement, which expressly contemplated
that the child would live and attend school in
New York with Respondent.  Second,
Respondent testified edibly that, after
executing the Separation Agreement, her
willingness to attempt a reconciliation in
Italy was clearly premised on the

10

understanding that, shoulde reconciliation
prove unsuccessful, the parties would
continue to abide by the terms of the
agreement. Third, the evidence suggests
that, even if the parties were to reconcile,
Respondent still intended to send the child
to kindergarten in Ne@ York. Finally, even
during Respondent’s time in Italy following
the Separation Agreement, Respondent
retained numerous connections to New
York. As already noted, Respondent
maintained real estatend a law practice in
New York. Additionally, she had only a
New York drivers licese and bank account.
(Ex. 1.) Respondent also kept the majority
of her possessions in New York, including

furniture, books, and clothing. (Cristofano
Aff. T 79(); Tr. 243:4-25)  Neither
Respondent nor the child had Italian

passports and, on everyptto Italy, entered

as tourists on 90-day visas. (Tr. 72:23-
73:9.)
Thus, the evidence overwhelmingly

demonstrates that, following the execution
of the Separation Agreement, the parties
never shared an intention to make Italy the
child’'s habitual residence. Therefore,
because Petitioner has failed to make a
prima facie showing that the child was a
habitual resident of Italy, the Hague
Convention provides no basis for granting
the relief sought by Petitioner.

IV. CONCLUSION

The Court has no doubt that the love and
concern that each party has exhibited toward
the child is sincere, and that both parents
have the best interests thfe child at heart.
Hopefully, those interests will guide each
parent as they addse important issues of
custody and child care in future court
proceedings. Ultimately, however, the
Court’s inquiry in this matter is limited and



somewhat technical. Accordingly, for the
foregoing reasons, Petitioner’s application
for relief under the Hague Convention is
denied. The Clerk of Court is respectfully
directed to close this case.

SO ORDERED.

Dated: December 30, 2011
New York, New York

RICHARD NNSULLIVAN
United States District Judge

* ok ok

Petitioner is represented by Bonnie P.
Josephs, 1776 Broadway, 21st Floor, New
York, NY 10019.

Respondent is represented by Jeremy D.
Morley, 230 Park Avenue, 10th Floor, New
York, NY 10169.
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