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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

________________________________________________________________________ X
SEA SHIPPING INC., MASON FINANCE
CORPORATION, and OCEAN SHIPPING, INC.

PetitionersCounterclaim Respondenté, 11 Civ. 8152PAE)

-V- OPINION & ORDER

HALF MOON SHIPPING, LLC,

Respondent§&ounterclaim Petitioners.;
________________________________________________________________________ X

PAUL A. ENGELMAYER, District Judge:

Petitiones Sea Shipping, Inc. (“Sea Shipping”), Mason Finance Corporation (“Mason”),
and Ocean Shipping, Inc. (“*Ocean Shippin@dgether, “Petitioners”) filed this petitido
confirm an arbitration award pursuant to § 9 of the Federal Arbitration Act, 9 U.S.CFaA”
or the “Act’). Respondent Half Moon Shipping, LLC (“Half Moon”) has opposed that petition
and cross-moved to vacate the arbitration award pursuant to Article V of the Conventhe
Recognition and Enforcement of Foreign Arbitral Awards, 21 U.S.T. 2517, 330 U.N.T.S. 38
(Dec. 29, 1970) (“New York Convention” or the “Convention”), and 8 10(a)(3) &@(&®(4) of
the FAA. For the following reasons, the petition to confirm the arbitration awardnsegiaand

Half Moon’s petition to vacate thewvard is denied.
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BACKGROUND*

Sea Shipping and Ocean Shipping are companies incorporated in the Marshall Islands
Mason is a Liberian corporatiotdalf Moon is a limited liability company that exists under the
laws of Delaware and with a principal plaafebusiness in Connecticut.

In April 2003, the parties agreed to purchase, own, and operate two secoratdamd
going tankewessels, the M/T Hawaiian Star (“Star Tanker”) and the M/T Hawaiian Leader
(“Leader Tanker”) To facilitate thigroject, the paiesformed two corporations under the laws
of the Marshall Islands. On April 23, 2003, Sea Shipping and Mason entered into a
shareholders’ agreement with Half Moon with respect to their holdings in @tasportnc.

(“Star Corp."), one of the corporations formed for the proje®n the same date, Ocean
Shipping and Mason entered into a separate shareholders’ agreement with HalfiMoon w
respect to their holdings in Leader Transpioit, (“LeaderCorp.”), the second corporation
formed for the projec

The two shareholders’ agreements are, for all relevant pugpdeatical. As relevant
here,each company issued 500 common shares with an ownership structure as follows:
ownership of Star Corp. was divided among Sea Shipping (24%), Mason (52%), and Half Moon
(24%); ownership of Leader Corp. was divided among Ocean Shipping (24%), Mason (52%),
and Half Moon (24%).SeeAff. of Bruce Paulsen in Supp. of Crobs®ot. to VacateEx. Aat 1
(Dkt. 9) (“Star Agreement”)Paulsen Aff. Ex. Bat 1 (“Leader Agreement”). The agreements

providedthat each company was to “engage in the trd@d®md owning and operating the ¢gsel

! The Court’s account of thenderlying facts of this case drawn from the parties’ pleadings
andtheir submissions in support of and in opposition to the instant motion, including the August
26, 2011 decisin and final award of the arbitral panel. Except where specifically referenced, no
further citation to these sources will be made.



and chartering ortberwise letting or hiring the [essel for reward.d. § 1(a) Both
agreements provide that the conduct of bessa including,inter alia, anysale of material
assets or any expendituexceeding $300,000requires approval by the holders of 76% of the
shares of the companyd. § 2.

Section 4 of each agreemgmbvidesthatany additional funds required byetlkompany
“from time to time shall b@rocured by borrowing from the [s]hareholders on a pro rata basis.”
Id. 8 4(c). Further, in the evetitatthe @mpany require additional fundingand ashareholder
failed to loanits pro rata share of the neededdansuch a shareholder would be considered in
default. See id§ 4(d). In the event of such a default, batileemerst authorize any non-
defaulting shareholder to advance the shortfall (or its pro rata share of ttialghaith such an
advancéconsidered an open account demand loan to the defaulting [s]hareholder bearing
interest at a monthly default rate of 2% for each month” until the loan is lghig.4(e)-f).

Any assumption of debt by either Star CaypLeaderCorp. pursuant to section 4.e., by

meansof shareholder loans — does not require that the holders of 76% of the company’s shares
approve the transaction, as is required for all otheisdetstumed by either comparig. 8§

2(b)(xi).

In addition, the shareholders’ agreements prothdéany controversy arising out of
themwill be resolved by arbitration in New York City, N.Y., in accordance with tlesrof the
Society of Maritime Arbitrators (“SMA”).ld. 8 16. TheSMA’s rules in turn, provide for the
consolidation of contract disputes whid) involve common questions of fact or law, (@)
arise from the same transaction.

In July 2006 more than three years after the execution of the two shareholders’

agreementghe parties sold the Leader Tanker. In September 200@atrtiepurchased



another tanker, the M/T Sea Sapphire (“Sapphire Tanker”), in part flnydsztumulated profits
from the operation of Star Tanker and Leader Tanker. The parties formed langhall Island
corporation, Sapphire Transport, IiftSapphireCorp.”) which was owned in equal parts by Star
Corp. and Leader Corpand which took full ownership of the Sapphire TankerFebruary
2007, the parties sold the Star Tanker.

In May 2007, Sea Shipping, Mason, and Half Moon sold their shareariC&itp to
Leader Corp As a result of that sale, Leader Caogpinedfull ownership of Sapphire Corp..

Also in May 2007, Sea Shipping, Ocean Shipping, and Mapproved a request by Half
Moon to redeem its sharesStar Corpand to take a cash payout equatsgroportionate share
of the company’s accumulated profifBhis transaction benefitedHalf Moon, in that the
company experiencatb adverse tax consequesdrom redeeming itStar Corp. stock, and it
maintairedits 24% ownership interest lreader Corp and accordingly, in Sapphire Corp
stock redemption agreement between Star Gorg Half Moon was executed by the parties in
May 2007, and Half Moon received its proportionate share of Star€agoumulated profits,
which amounted to approximately $4.8dlion. The parties agree that in June 2007, following
Half Moon’s stock redemption, the ownership structure of Leader @ar@ained the same as at
the company’s formation: Ocean Shipping held 24%, Mason held 52%, and Half Moon held
24%. SeeArbitration Award,Paulsen Aff. Ex. H at 3 (“Award”).

Following thesale of StaCorp. to Leader and the redemptiohHalf Moon’s shares in
StarCorp.,Sapphire Tankerequiredan estimated $4 million iadditional funds to support its
continued operation. Pursuant to the Leader sharekbleement, which directed that such
funds be loaned to trompanyby its shareholders, Petitioners advanced a loan of $3 million —

approximatelyits pro rata share of the needed funds — to Sapphire Corp. Later, in May 2009



whenSapphire Corprequiredadditional fundingPetitioners requested thdalf Moon
contributeits pro ratashare of the previous loan, or $960,000. However, claiming it was not
legally bound to fund Sapphire Corp., Half Moon destito make the requested loan

On September 17, 2009, the Petitioners demanded arbitration with respect to claims
arising out otthe Leader shareholders’ agreement, and Half Moon’s refusal to make the
requested loan to Sapphire CoiPn the same datBgtitioners appointed an arbitrator. On
October 3, 2009, Half Moon appointed its arbitrator, and on October 29, 2009, the two arbitrators
appointed the third arbitrator.

In early 2010, a second claim arose, in which Half Moon was alleged to haveeatkfault
on its obligations. Due to diminishing market prospdagader’'s majority shareholder decided
to sell the Sapphire Tanker. Mason approached the other shareholders, includingdtalf M
seekingapproval to sell the ship at a substantial loss. HalbMasserted that it had abandoned
its shares in Leader Car@nd in turn, was not liable for losses arising out of the operation of
Sapphire Corp.The Sapphire dnker was sold at a loss, with $7.93 million outstanding on its
mortgage. The mortgage had been guaranteed by both Star Corp. and Lead&oGatjsfy
the mortgagee, Petitioners loaned Sapphire Corp. an additional $13.15 niilittoners
alleged that the shareholders’ agreement required Half Moon to contribute $2,196,000 — its pro
rata $iare of the amount needed to satisfy the mortgage. Half Moon maintained that it was not
liable forany part of the balance due on the mortgage guaranteed by Gzager

Arbitration hearingsvereheld on February 9, 2010 and October 11, 2@ft8y which
the parties each submittpdsthearing briefs.The arbitration addressed both Petitioners’ claim
relating to the $960,000 that they claimed Half Moon had been obligated to contribute in May

2009, and the $2,196,000 that they claimed Half Moon has been obligated to contribute in 2010.



Petitioners alleged that, pursuant to section 4 of the Leader shareholdessiagrahe
shareholders, including Half Moon, had committed to lend money on a pro rata hasasl¢o
Corp. when it required additional fundingetitionerdurther allegd thatpursuant tahis
commitment Half Moon had been obligated to contribute its 24% share (1) in 2009, when the
company required $4 millioto cover anticipatedperating costsand(2) in 2010, when the
company sold the Sapphire Tanker at a loss and required an infusion of $13.15 millionyto satisf
theoutstanding mortgage on the tanker. Petitioners asserted that Half Mofandthtb make
either of the contributions and was therefore in default.

Half Moon disputed tat claim. Itargued that clause 4 of the Leader shareholder
agreement did not require all shareholders to lend money to the compargveiierequired
additional funds. Rather, Half Moon claimed that if Leader Corp. sought a loant$rom i
shareholdrs,each shareholder wastitledto consider the risks of such a lcamd decide for
itself whether to make the loahus, Half Moon arguedhe requirements of clause 4 were
triggeredonly if a shareholder committed makirg such a loan, andterdefaultedon that
commitment. Half Moorseparately arguetthat the Stock Sale and Purchase Agreement that it
hadexecuted in the course of redeeming its shares in Star t€orpnatedany obligations that
hadhadwith respect to Leader Corp., and in turn, Sapphire Corp.

In a decision issued August 26, 201lie arbitral panelinanimously held folPetitioners
The arbitral panel based its decision on three independent grounds. First, the paheliald t
language of the shareholders’ agreement reqtivachecessary funds be suppliedy
shareholders on a pro rata basis, and that any shareholder that failed to cotsrsbare was in
default. The panelejected Half Moon’s claim thahe Stock Sale and Purchase Agreement

between Star Corp. and Half Mobadrelieved Half Moon of its obligation to fund Leader



Corp., and thus Sapphire Corp., and to share in any losses. Rather, the partbbtadatd

Moon had a continuing obligation to proportionately fund Leader Corp., and that this obligation
had been a condition of approvalitsfstock redemption by the Star Corp. majority shareholders.
Second, the panel held thhe parties’ interactionsad amounted to an implied joint venture

and as such, imposdability proportionate t@hare ownersp on all parties for losses arising

out of suchactivities Third, thepanelheld that Petitioners hadcognizablelaim against Half

Moon for its proportionate share of the advanced funds basadh&ory ofpromissory estoppel.
SeeAward at 79.

The panebwarded damagés Petitionersn the amount of $4,504,888, which included
the $3,156,000 principal, attorney’s fees, costs,iatetestof 2% per month, as providedtime
shareholders’ agreementhe award provided that if Half Moon did mogke thigpayment
within 30 days of the date of the award, interest would accrue at the rate of 3.75% per annum on
the principal sum of $3,156,000 until the full amount was paid or the award was reduced to a
court judgment.

The award also requirddialf Moon to pay $9,200h feesto the arbitratorgabove the
amount already held in escrqvijut provided that afparties were jointly and severally liable for
the full amount othefees. The award providethat if any party defaultedn thearbitrators’
fees, and the non-defaulting padgvancedts adversary’s shar¢he nondefaultingparty is
entitled to reimbursement of the amount paid on behalf of the adversary, plus axterestg at
the rate of 3.25%.

Half Moon did notpayits share othe arbitréors’ feeswithin 30 days of the date of the
award On October 11, 201 Petitioners, in turnpaid $9,200 on behalf of Half Moon to the

arbitrators



DISCUSSION

In their petition, Sea Shipping, Ocean Shipping, and Mason seek confirmation of the
arbitralaward. In the crosgetition, Half Moonseeks to vacate the award, claiming that it
manifestly disregards controlling law.

Chapter 2 of the FAA, 9 U.S.C. 88 201-08, which codifies the New York Convention,
governsarbitration agreements that arise frartfiegal relationship, whether contractual or
commercial, which is considered commercial,” except when those relatioas@ifentirely
between citizens of the United States” and are otherwise domestic in natw®.C9 8J202.
Applying 8§ 202, the Secal Circuit has held that where an agreement to arbfiratelve[s]
parties domiciled or having their principal place of businessdrifthe United States],” that
agreement is governed by the Conventi8eeYusuf Ahmed Alghanim & Sons, W.L.L. v. Toys
“R” Us, Inc., 126 F.3d 15, 19 (2d Cir. 199{internal citation omitted) BecausdPetitionersare
all incorporated outside the United States, and the present dispute ariseagraenfents to
which they are parties, ¢iNew York Convention goveritise petition before the Court.

However,where, as here, arbitration was conducted in the United States, chapter 2 and
the Convention “allow a court in the country under whose law the arbitration was conducted t
apply domesticarbitral law, in this case theAA, to a motion to set aside or vacate the arbitral
award.” Yusuf Ahmed Alghanim & Sqri26 F.3d at 21see alsdHalcot Navigation L.P. v.
Stolt-Nielson Transp. GrpBV, 491 F. Supp. 2d 413, 420 (S.D.N.Y. 2007) (when arbitration is
governed by the New York Convention, “this Court can also look to domestic arbitration law,
specifically the FAA).

The FAA, in turn,provides a “streamlined” process for a party seeking a “judicial decree

confirming an award, an order vacating it, or an order modifyingwecting it.” Hall St.



Assocs. L.L.C. v. Mattell, Ind652 U.S. 576, 582 (2008). “Normally, confirmation of an
arbitration award is a summary proceeding that merely makes what is alreaalyaaditnation
award a judgment of the court, and the couust grant the award unless the award is vacated,
modified, or corrected.’D.H. Blair & Co. v. Gottdiener462 F.3d 95, 110 (2d Cir. 2006).
Review of an arbitral award by a district court “is ‘severely limited’ so asimauly to frustrate

the goals ofrbitration, namely to settle disputes efficiently and avoid long and expensive
litigation.” Salzman v. KCIFin., Inc, No. 11€v-5865, 2011 WL 6778499, at *2 (S.D.N.Y.

Dec. 21, 2011) (quoting/illemijn Houdstermaatschappij, BV v. Standards Microsystems Corp.
103 F.3d 9, 12 (2d Cir. 1997)). “A party moving to vacate an arbitration award has the burden of
proof, and the showing required to avoid summary confirmation of an arbitration avaagl.is
D.H. Blair & Co., 462 F.3d at 110. The party moving ttourt to vacate an arbitral aw&dndust
clear a high hurdle,Stolt-Nielson S.A. v. AnimalFeeds Int’l Cqrp30 S. Ct. 1758, 1767 (2010),
andbears a “heavy burden of showing that the award falls within a very narrow set of
circumstances delineated by statute and casg WWailace v. Buttar378 F.3d 182, 189 (2d Cir.
2004).

The FAAsets out limitednstances in which a district court may vacate an arbitral award.
Theseinclude,inter alia, “where the arbitrators were guilty of misconductin refusing to hear
evidence pertinent and material to the controversy; or of any other misbehawibichythe
rights of any party have been prejudiced,” and “where thiérators exceeded their powers.” 9
U.S.C. 810(a)(3), (4). The Second Circuit has hdltht tnder § 10 of the FAA, “an arbitrater’

award may also be vacat®dhere the arbitratos award is in manifestisregardf the terms of



the [partiesrelevant] agreement.”Schwartz v. Merrill Lynch & CoNo. 10-0826, 2011 WL
5966616, at *7 (2d Cir. Nov. 30, 201(HuotingY usuf AhmedL26 F.3d at 23

Here,Half Moon argues that the arbitral panel acted in manifest disreg#rd law as to
each of the three alternative grounds on which it based its riiegResp’t’'s Br. 3-18. Half
Moon does not allege that it is entitled to vacatur under any of the statutory groundhander
FAA.

Arbitral awards should be vacated under the manifest disregard standard “only in those
exceedingly rare instances where some egregious impropriety on thetparadfitrator is
apparent.”T. Co. Metals, LLC v. Dempsey Pipe & Supply,,1682 F.3d 329, 339 (2d Cir.

2010) (citation omitted). @ satisfythis standard, there must be “a showing that the arbitrators
knew of the relevant [legal] principle, appreciated that this principle contrbkedutcome of

the disputed issue, and nonetheless willfully flouted the governing law by getosapply it.”
Stolt-Nielsen S.A130 S. Ct. at 1768 (internal quotation marks omitted). In other wesdsds
should beenforced as long as there is a “barely colorable justification for the outcantesck

T. Co. Metals592 F.3d at 339

Such a review is thus “highly deferential to the arbitrators,” in large part Baausre
flexible standard of review would “frustrate the basic purpose of arbitration, which is to dispose
of disputes quickly and avoid the expense and delay of extended court proceefiihgs.”

MicroelectronicsN.V. v. Credit Suisse Securities (USA) |.b6@8 F.3d 68, 78 (2d Cir. 2011)

% The future of the “manifest disregard” standard is unsettes StolNielsen 130 S. Ct. at
1768 n.3 ("“We do not decide whether ‘manifest disregard’ survives our deciditall iBtreet
Associags. . .as an independent ground for review . . . .”). However, in the Second Circuit,
“manifest disregard” remains a “valid grounds for vacating arbitrati@rdsy’ serving as “a
judicial gloss” on the specific grounds for vacatur established by § 10(z¢ 6&4A. T. Co.
Metals, LLC v. Dempsey Pipe & Supply, |ri©2 F.3d 329, 340 (2d Cir. 2010) (citiStplt-
Nielsen 130 S. Ct. at 1768 n.3).

10



(citation omittel). Accordingly, an arbitral award should not be subject to vacatur “because of a
simple error in law or a failure by the arbitrators to understand or applgit.A court should
only vacate an award “when a party clearly demonstrates that tharmangbnally defiedhe
law.” Id. (emphasis addedfurther, where there are separate and independent grounds for an
arbitral award, the award cannot be vacated if at least one of the groundshstandilegal
challenge.SeeDuferco Int’l Steel Trading v. T. Klaveness Shipping 83 F.3d 383, 390 (2d
Cir. 2003)(“[W] here an arbitral award contains more than one plausible reading, manifest
disregard cannot be found if at least one of the readings yields a legallyt pestification for
the outcome).

The arbitral panel hefgased its decision on three independent grounds. It helljhat
the plain language of the shareholders’ agreement reghaedecessarfunds be procured by
pro rataborrowing from the shareholdei) the parties’ interetions amounted tan implied
joint venture, and thus imposing a duty by each joint venturer to contribute its shaf&); and
Petitionersare entitled to contribution from Half Moon basedaoithneory ofpromissory estoppel
SeeAward at ~9. Becausehe arbitral pandbased its decision on three independent grounds, to
succeed in its motion to vacate, Half Moon must demonstrate that the arbitratdestiyan
disregarded the law with respect to eaBlee Dufercp333 F.3d at 390. For the reasdmast
follow, Half Moonhas failed to establish that the arbitrators actedanifest disregard of the

law with respect to any of the three grounds.

11



I. Plain Language of Leader Shareholdes’ Agreement

Thearbitral panel determined, firghat the plain languag# the LeadeCorporation
shareholders’ agreement requitedlf Moon to contribute necessary funds to the compatalt
Moon argueghat this was error, and that the arbitrators méspreted the agreement to require
Half Moon (1) to advance their shacé the leanto Sapphireand(2) to contributetheir share of
the losses arisg out of the sale of the Sapphire Tanker.

It is well-settled that \wether an arbitral panel misconstrued a contract is not a question
open for judicial review.SeeT. Co. Metals592 F.3d at 339 (“With respect to contract
interpretation, this standard [manifest disregard of the law] essentiadlyenaew of whether an
arbitrator misconstrued a contract.DGS Foreign Trading (Shipping) Ltd. v. CHS, |rido. 10-
cv-9131, 2011 WL 1044234, at *3 (S.D.N.Y. Mar. 9, 201PBn(ging vacatur where movant
challenged the legal correctness of the Awaahd argued that the Award is contrary to
unambiguous contractual languaggliterdigital Commnc’ns Corp. v. Nokia Corg07 F.
Supp. 2d 522, 531 (S.D.N.Y. 2005) (“Interpretation of a contract term is within the province of
the arbitrator and will not be overruled simply because this Court might disagineteat
interpretation.”). Erroneous interpretation of a contract does natetpmanifest disregard of
the law.

In arguing to the contrary, Half Moon relies on cases holding that in New York,
“Interpretation of unambiguous contracts is a matter of law for the CobeeResp’t's Br. 14
(citing cases) These cases, howevenQ not arise out of motiorte vacate an arbitral award.
Half Moon does not identify any case in which a court has held that an erroneoustatierpre
of an agreement constituted manifest disregard of the law, justifyingivagceter the FAA.See

ST Mcroelectronics 648 F.3d at 78.

12



In any event, een if such a claim were cognizable under thenifest disregard standard
the Court is not persuaded thia¢ arbitrators misconstrd¢he agreemerdt issue hereThe
LeaderCorp shareholders’ agreement, between Ocean Shipping, Mason, and Half Moon,
provides “All requirements of the Company exceeding the Company’s own resouroesrfre
to time shall be procured by borrowing from the Shareholders on a pro rata hasider
Agreemeng 4(c) Section 4(d)te) furtherprovidesthat:

In the event of the failure of a Shareholder to make a loan pursuant to this section
4(c) (“Loan Default”) any nomefaulting Shareholder shall have the right to cure
such Loan Default . . . . by advancing the shortfall, or its pro rata portion of the
shortfall, of the defaulting Shareholder’s loan to the Company. Any additional
advances by a netefaulting Shareholder or Shareholders to cure such Loan
Default shall be considered an open account demand loan to the defaulting
Shareholder bearing interest at a monthly default rate of 2% assessed for each
month . . ..

The shareholders’ agreemehntisexpresslhyprovides that funds needed for the operation of the
Leader Corp— and thus, through its ownership of Sapphire Corp., Sapphire Tanezeto be
borrowed from the shareholders on a pro rata basis. This, in turn, comfortably supports the
arbitrators’ conclusion that Leadeshareholders (Mason, Ocean Shipping, and Half Moon)

were obligated téend funds to Sapphiit€orp. in amounts proportionate to their ownership
interest- 54%, 24%, and 24%, respectively — when additional funding was neBdeduse
LeaderCorp. owned 100% of Sapphif@orp. at the time that Petitioners maithe $3million

loan to Sapphire, and because Half Moon owned 24% of Leader, it followed that Half Moon was
required to contribute funds equal to 24% of the amount needed by — and lent to — S&gehire.
Award at 3. Similarly, when thd_eademajority shareholders decided to sell Sapphaeker

and the company required additional funds to cover the portion of the bank loan that exceeded

13



the sales prices, the shareholders, including Half Moon, were each requirechermarttact to
contribute, pro rata.

Half Moon makes two arguments in suppdrit® claim that the shareholders’ agreement
did not, in fact, require it to make such contributiof#st, it arguest committed to the
financing requirements in the shareholders’ agreement “on the assumption that thedtshbe
required some timenithe summer of 2007,” and there was “absolutely no reason” to think that
“Petitioners wuld seek funds two years lateResp’t's Br. 15 Secondit argueghat properly
read,the shareholders’ agreemegmohibited the company from seeking loans from outsiders,
and did not require shareholders to lend money to the company pro rata upon the company’s
request.Resp’t’s Br. 16-17.

As to the first claim, entract interpretation turns on an objectax@minationof the
reasonable meanirgf the text of tle agreement.t toes not rely oa party’ssubjective
expectations or assumptions, and where the text of an agreement is clear nbheteiter for
examiningextrinsic evdence SeeHotchkiss v. Nat'l City Bank00 F. 287, 293 (S.D.N.Y.

1911) (L. Hand, J.) (“A contract has . . . nothing to do with personal, or individual, intent of the
parties. A contract is an obligation attached by the mere force of law ton@atsiof the

parties, usually words, which ordinarily accompany and represent a known jneffid; 201 F.

664 (2d Cir. 1912)aff'd, 231 U.S. 50 (1913kee alsaCompagnie Noga d’Importation et
d’Exportation S.A. v. Russian Fetllo. 00€v-632, 2008 WL 3833257, at *5 (S.D.N.Y. Aug. 15,
2008) (“The court should analyze the plain largguaf the agreement and its internal structure
first, before turning to other circumstances, saslime, place, and the partiesSpective
interests.}; S.Rd.Assoc., LLC v. Int'l Bus. Machs. Corg26 N.E.2d 806, 809 (N.Y. 2005)

(“[E]xtrinsic and paol evidence is not admissible to create an ambiguity in a written agreement

14



which is complete and clear and unambiguous upon itsS¥gcéation omitted) Half Moon’s
claim that itentered into the agreement on sldjectiveassumption that loans woube limited
to those expected in 2007 has no basis in the text of the shareholders’ agreement.

As to Half Moon’ssecond claim84(d) ofthe Leader Corpshareholders’ agreemeist
to the contrary. It clearly provides that a shareholder that fails to loan itatanoartion is a
“defaulting Shareholder,” and even sets the rate (2% per month) on which irge¢oestcrue on
that “[lJoan [d]efault.” Thus, the duty to loan money pro iiatabligatory, anchot, contrary to
Half Moon’sclaim, a mere suggéon.

Accordingly, even if a claim of contract misinterpretation were cognizatuleruhe
manifest disregard standard, the Court would, comfortably, conclude that the @djitrat
decision was consistent with the shareholders’ agreement.

[I. Joint Venture Status

Half Moon also challengeté¢ second basis of the arbitrators’ decistbat, in light of
the parties’ participations, agreements, and course of dealing with each dtierg”was an
implied joint venture under which Half Moon was liable for its share of the loans and funding at
issue Award at 8.

In disputing the existence of a joint ventusalf Moonargueghat because the
“agreement between the parties here was expressed through a sharehalgfersfient within a
corporate entity . .that corporate entitgannotalso be a joint venture.” Resp’t’s Br. 10
(emphasis in original)Half Moon is correct that an express joint venture did not exist between
the parties, inasmuch as there waswritten joint venture agreemerfseeResp’t's B. 10.
However, contrary to Half Moon’s claims, undéew York law evenwhere there is no express

joint venture agreement, a joint venture may exist “based upamgtied agreement evidenced

15



by the parties’ conduct.Richbell Info. Servs., Inc. v. Jupiter Partners, |.JR5 N.Y.S.2d 575,
583 (1st Dep’t 2003)Richbellsetsout the standard for a joint venture based on implied
agreement

The indicia of the existence of a joint venture are: acts manifesting the intent of
the parties to be associated jamt venturers, mutual contribution to the joint
undertaking through a combination of property, financial resources, efitrgrs
knowledge, a measure of joint proprietorship and control over the enterprise, and
a provision for the sharing of profits and losses.

Id. at 584 see alsdMendelson v. Feinmai31 N.Y.S.2d 326, 328 (2d Dep’t 1988yhen
determining whether a joint venture exists, the factors to be considered [Jrbleidi@ent of the
parties (express or implied), whether there was montrol and management of the company,
whether there was a sharing of the profits as well as a sharing of thedondsgkether there
was a combination of property, skill or knowledgeHasday v. Barocasl15 N.Y.S.2d 326
(N.Y. Sup. Ct. 1952) (“The ultimate inquiry is whether the parties have so joined theirtproper
interests, skills and risks that for the purpose of the particular adventure speictree
contributions have become as one and thénterests of the parties have thereby been made
subject to each of the associates on the trust and inducement that each would acjdmrt the
benefit”). Richbellfurther establishes that individuals may ‘@& a corporation to the rest of
the world” while acting as partners, or joint venturebgtiveen themselvesRichbell Info.
Servs, 765 N.Y.S.2d at 585.

Here, thearbitration panel reasonably concluded that the Star and Leader shareholders’
agreementprovided for a “mutual contributidrof “financial resources” to gjéint
undertaking,” and a “provision for the sharing of profits and lossiels.at 584;seeStar
Agreement; Leader Agreemerithe panel reasonably held that such actions “manifedtjed]

intent of the parties to be associated as joint ventur&&fbell Info. Servs765 N.Y.S.2d at

16



584. It was therefor@ot a manifest disregard of the léov the paneto find that an implied
joint venture existethetweenSea Shipping, Ocean Shipping, Mason, and Half Muitim
respect to théormation of StaCorp, LeaderCorp., and Sapphit€orp., and the subsequent
purchase and operation of ttneee tankers

lll. Promissory Estoppel

Half Moon, finally, challenges theanel’'sconclusion that Petitioners are entitled to
damages based on promissory estoppel.

“The elements of a cause of iact based upon promissory estoppel are a clear and
unambiguous promise, reasonable and foreseeable reliance by the party to whamiseipr
made, and an injury sustained in reliance on that promAgréss v. Clarkstown Cent. Sch.
Dist., 895 N.Y.S.2d 432, 434 (2d Dep’'t 201d)ternal citation omitted) Here,Petitioners
allegal that Half Moon promisedja the Leader shareholders’ agreement, to loan money to
Leader Corp. wheit neecdfunds. SeeClaimant’s Br., PaulseAff. Ex. J at 37.Because
LeaderCorp. owned 100% of Sapphire Corp., Petitioners argued, it reasonably followed that the
promise by Leader shareholdé@rscluding Half Moon)to contribute needed funds applied
equally to Sapphire as welPetitionerarguedhat theyhadreasonably relied on that promise to
their detriment when they provided the $3 million loan to Sapphireywanel injured when Half
Moon did not fulfill that promise See id. The arbitral panel found this argument “well
grounded.” Award at 9.

In responseHalf Moon arguesfactually,that “no promise was ever mddthat could
support a finding of promissory estoppel. Resp’t's Br. 11. InsteassertsPetitioners
“considered asking Half Moon for a one million dollar loan,” and that Half Moon then

“evaluated tle loan request and determined it would be commercially reasdnadblat 12.
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However, Half Moon claims that this was the extent of the communications with resgeet to
loan, and that Half Moon never promised to make such a Bacausano promise \&s made,
Half Moon argues, the elements of promissory estoppel are not satisfied.

Half Moon’s argument thatit is entitled to vacatur because #mbitrators’erred in
finding promissoryestoppel does nosatisfy thestandard of manifest disregard bétlaw.
Indeed thisclaim does not assemanifest disregard of the laat all, but rather, properly
construed, is alaim that the arbitrators disregardedtsor misapplied thevidence Disregard
of factsor evidences not a basis for vacatuseeStolt-Nielson S.A. v. AnimalFeeds Int’l Cqrp.
548 F.3d 85, 91 (2d Cir. 2008gv’d on other groundsl30 S. Ct. 1758 (201Q)We do not,
however, ‘recognize manifest disregard of ¢h@enceas proper ground for vacating an
arbitrators award.”) (quotingWallace 378 F.3dat 193). To determine whether the arbitrators
erred in their finding that the elements of promissory estoppel were satisedourt would
have to review the arbitral panel’s findings of fact dedide whethethe panel’s applidaon of
the evidence in the record merited vacatur. But the FAA supplies no basis under whidh a cour
may vacate an award based upon such revietion 10 of the FAA provides that a district
court may vacate an arbitral award “where the arbitrators gty of misconduct . . . in
refusing to hear evidence pertinent and material to the controversy.” 9 U.S.C.(8)10¢&)f
Moon does noallege howeverthat the panel refused bearevidence pertinent to the question
of whether a promise was madmaly that itmisappliedthe evidence at hand. The Court
therefore rejects Half Moon’s claim of manifest disregard as applied t@atsd pthird

alternative ground for its decision.
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CONCLUSION

The arbitral panel identified three independent grounds for its award. The motion to
vacate the award must be denied if any of those grounds can withstand legal challenge. Here, for
the reasons set forth herein, the Court rejects Half Moon’s claims, as to each of those three
grounds, that the arbitral panel manifestly disregarded the law.

Petitioners’ motion to confirm the arbitration award against Half Moon is therefore
GRANTED. Half Moon’s petition to vacate the award is DENIED. The Clerk of Court is
directed to enter judgment for the Petitioners in the sum of $4,504,888, plus arbitrators’ fees,
plus interest accruing at the rates detailed in the arbitral award. The Clerk of Court is further

directed to close this case.

SO ORDERED. P M\[ A | E /\?MVW/

Paul A. Engelmayer
United States District Judge

Dated: January 26, 2012
New York, New York

19



	11cv8152 - Order Confirming Arbitration FINAL.pdf
	Half Moon makes two arguments in support of its claim that the shareholders’ agreement did not, in fact, require it to make such contributions.  First, it argues it committed to the financing requirements in the shareholders’ agreement “on the assumpt...


